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«  OF  COOK  CO«BW, 


is,  ^«t«»  Jotafste*  mmwn>  HH  OMKIOW  |f  tffli  9WW, 

i>(ie  u  «*«  'ipp»«i  'fey  tfc*  «fal«««»  &  woatwrn  feAta** 
ftltTtTiti   oroa»-oo»plalft.»nt#  ft1"  *  -Soorea  •*   tha  fca*«*l#Y  coort 
•f  uook  oetsnty  in  »  awl*  i«  oquity  f»r  Ml  aooouBtlag  toWttftfel  by  a 
0*oaa~bUl  fey  tfco  Chioag©  A  i?*at«*n   Indian*  Halls-aaa*  i;©&i>8»y 
again  at  John  §*  lot x or,  lllJilMlli  ffcoauui  aaa  ebarloo  R«  &a#»oo, 

riltiil    lo   Hal  ©oly  (l«fta}«fc   tJMkt   lo   a  party    to    tfclo 

aj»9«0l« 

Tha  era«o<*e**»ol«ina0t  olaiaui  *****  tfcoro  ia  a  bai.-wsoo 
<*u*   fros  ?«tx«r  ojao-jntlftg  to  M»8,m-     m»or  do«l*»  *h*t  any 
amount   la   >tr*«%.      tho   cnaftoallor  IfatFtfo1    IN*   !%•   orwaa-ooarwlainaiit 
fjmgdl  rooovor  MH,©9©  wltb  lntoroot,  «s»**i®fc  a  total  of  #tt#£84»l.?; 
«a4  tbat  ro*c«r  ohottlo*  rooovor  ift,0$a,16  for  oo@ta  advanooo"  by  Man* 

fha  vr«%»#nt  orooa  bill   I         mi  -'  io*g9  a*  4  Eastern  Ha* 
«lan»  Kailroad  wtaapoay  «oa  file*   in  »  milt   In  acuity  ormg**  ley 
f-otxor   to   »ot   aoiio   ?SM   *®  omjein   |Sa«  aofotooiioB*  of  a»  *frar4  that 
*»o  avaAo   in   an  ortiirotioa  orooot'diag  bet*r*on   tho  Chicago    aa»4 
Woatarw  Iw^laea.  Bailroadi  Coop  any  ©a  tho  *>»o  aida,  '«****, 

Iboamo  aa<§  &a?»o»  o«  tho  ©th#r.     Mao  arbitration  9roco«4i«g  grow 
Oat  of  *  cult  in  equity  brought  fey  aha  Ghloogg  and  Woatora  In.-iiaoo 


S8 


ti 


wail  road  fcoaipany  again**  fosaor,    j'hoiaan  m\  kappea,   alleging 
fraudulent  mlea^roprtatton  of  tho  fnada  ©f  tho  Chicago  and 
«eet*rn  Indiana  H%llroad  Company  hy  jfotaor,  fhonan  and  fcappts,   «nd 
Aaking  for  an  aoooiaUin«.      She   fiadlag  ©f  the  award  In  th»  arhi  tril- 
lion proceeding  wm  that  y*t*«r,  Thomao  and  &*pp«o  should  account  for 
and  pay  XfcX   to   the  Chicago  and  "footorn  Indiana  ft  mil  road  Ccmproiy 
tht  eym  of  Ht»t®  .. 

In  *•%*«*»*«  Mil  to  oot   %«ldo  in©  sward  It  1»  alleged, 
amen*  other   thing*,   that   the  CM***©   ©»d  i*«*t$m  Indiana  Bntlroad 
Caejpany  la  a  corporation  of  Xiliiioi*  with  *  <s-*pital  atoek.  of 
t<V       ,-    I  ,   at  all  tiaso*  hold  and  ©«ntd  in  equal   shares  hy  the 
tfrand  frank  ^snt^m  Railway  Ceesp.aay,   the  flljaifaa*   KM      tetera 
Illinois  Railroad  Company,  tho  Ala^o,   IlltflnnflpnMi  n»d  leuia- 
vlllo  Railroad  Cowpaay,   tho  Chi  oaf*   and  Brio  lUilroad  Company,  and 
tho  Wahaall  hallway  Company;   that  the*©  oompanlos  art  referred  to 
an  holding  o©»p*nieo;    that    0t«  properties  of  tho  Chios®©  and  #a*t©ra 
Indiana  %allr©ad  Company  (©*©e&t  a  holt  lino  division  and  alewator) 
art  leaaod  on  a  whoolage  h&eie  undor  perpetual   oontracta  conjointly 
to   th<*  holding  «NBpa!.lo»,   t -o  4teVAi<son,   fopoka  and  Santa  1©  Hallway 
tm$  the  ftlgin,  Jollot  m.$  Eastern  Hailromd  Company. 

That  tho  Chicag©  and  featern  Indiana  Railroad  Company 
hao   ei*  dir«etoro9   aooointed  hy  the  Tiro  holding  complies,   and 
tho  atehi eon,   fopoha  m&  a«nta  F©  Hallway  Conpany,   a  t«n«iatt   oaoh 
holding  company  apti»olBting  on*    Ureetor    Hon  tho  At  ©hi  eon,   Topoka 
m&  Santa  *e  Sail  way  Company  alaf  app;  .-Intlng*  one;    that   aaoh  dlreotor 
00  appointed  ia  an  of  floor  or  director  of  tho  ©ojspaay  appointing  hiau 

lhat  Fetser  1»  and  for  many  years  ha*  been  aHlgnjpil  in 
tho  pare* as*  and   oale  of  railroad  terminal  proportioo  Mad    rl.-rhta  of 
way  in    *a  ak©*t  Chisago,  MM   for  many  years  last  paat  hao  purofeaasd, 
told    and  dealt  la  a  much  larger  ©mount  of  *«ch  property  than  any 
other  peroon   in  the  «ity  ©f  Chicago. 


J 


P  v* 


That  Poiser  «nt*rwrt  into  m  agr««a«at  with  the  Chicago 
an4  V««t«*n  Indiana  E»  lread  Comnnny,   acting  by  Tho»«of   Its  oreei- 
a«Rt,  that  Fetaer  shonld  *aofulrn  by  purchase  ©ertaAn  propertl  es  in 
an!   about  Gfcleago  along  or  pertinent  to  the  rl^ht  of  way*  of  the 
Chicago  and  *»«et«*m  Imltana  Railroad  Costpony,  to  be  designated  from 
ti»#  to  felM  by  flXDMIiH  that  Ftt»o*  should  *ta  turn  dsliwsr  or  re- 
tort sal -3   proper  tie*  to  said  E*slire>*d  U©iap«my  at  a  pri«e  vhioh  fdtouLd 
bo  noes* tall©  to  It,  and  if  not  M  aooepta'fclo,  there  would  be  no 
obligation  to  purchase.}  *   that  th#  purchase  prle©  to  bo  paid  by  tho 
Hail  road  Company  for  tho  properties  should  Haitlil  *  profit*  to 
fetzer  *in  lion  of  all  oouqionwttltm  or  ee*i«l»»;ion;,,   that  tfetaor 
* should  perfect  ail  titles  to  ©aid  property i*   that   in  tho  KHptsii 
tion  of  tho  properties  and  wa^er  tho  acroomont,  fotae*  *wa»  not  and 
never  be«ej&«  tho  agent  or  tiaployoe  in  any  way  of*  the  Hailread  Co»- 
p&nyj    that  neither  tho  Railroad  &o«Ep**y  mr  nnyoao  noting  on  its 
NflM&f  or  ©tbenrle*#  wao  to  or  over  ill  pay  HjUfctoa1  sny  eowmiaeion 
or   compensation  of  any  kind*  an4  that  he  reaeir©**  none  for  aa&lng 
tho  purchases,   *  other  than  the  prcfit  aforesaid** 

That   for  «»r©  than  eighteen  years  Uiojtat  h*d  boon 
preai<Sont  of  the  Chi  ©ago  m&.  Postern  Indiana  Stall  road  ioispaay,   .and 
at  such  bad  fall  power  to  aab©  the  a^reesjent,   HUl  that  prior  to 
Wm&M$  it  ^etser  had  boon  informed  by  one  or  nor«  of  the  -jireetors 
of  the  Chicago  and  ^cetera  Indiana  Bail  read  Company  that  thoatao 
would  »&ke  such  agreement  and  hod  full  power  oo  to  do, 

that  at  that  tin*  JUppeo  wao  an  employee  of  tho  Ohi- 
«a$<"  «ttd  ?«et«ra  Indiana  l«al  road  OotBp«*sny  under  the  iowndiat* 
supervision  of  Thomas;   that  &a$peo*  duties  were  to  examine  titles 
•f  *?reperiis?s  purchased,  cold  or  held  by  the  Railroad  Company,   to 
rent   euoh  properties,   «md  to  collect  the  •rsnts  «nd  surJjaents  of 
tifclej"  that   *it  *as  not  wfcfhSa   the  duties  of*  Kaopos  *as   ©uch 
©*tplo?eef  or  with  In  tho  aeep©  of  his   «iployw.*r?t  to  acquire  or 


,.•:-■•.■••.■. 


sit 


il'ITBdWil  nfyp^vty*  for  th©  Railr**!  Ooaaany, 

That  #r«3©ri©  .4,  &©1*4B©  wa*  th«a  ffml iflMtl  »f  th© 
Wafc-iMih.  BaiXway  Sojaaaay  and  lie  r©©r***ntatlY*  &•  4ir*ot«r  ©f  th© 
Chi ©ago  aa<5   *«»t«?ra   iadi&na  EMI  road  CoMpany;    that  »*l#a©   Intro  Jveftd 
#*t»©r  to  i'hoaa*  *«*  «  ©©Baal©  MM)  lliiiilfgjllf  ffiMMl  t©  »ak«  »*i<! 
pur©ha©«©  ©f  r©al  ©*tat«  for  *»i«i  itfaMttttt  &ailr©**4  Co,   {yoar  «r«» 
ter  havls*  th*r***fara  b©oa  — fttHf  tfcwtaMf  »«r*ha*«*  for  ©aid  fa**** 
Saiiroft*)}*  |tog|  following,  th©  latro4tu-tl*a  ftMNMf  i*«4*  the  afeovo 
*#r©«is«ntj    that  fe#  i»  Inform***  tit  at  th©  *#r«©***at  w»«  m«4©  MflPMMMt 
to  a  r*»©lnti*a  ©f  th*  board  ©f  dir©©t©r*  of  th*  tt&MMM  MM  #©»t«ra 
Indiana  8  all  road  Qw®m?  Jt^Biltlli  fjtf  Hi  Hi  mak©  aaaa  flgiillimi  of 
»ai«5  Turoaarty   NteEWMW  ish«i*  »aaw«  aft-ontor'  raf*rria«"  to  ****** t  who 
fall  waif  pifjhiiiii  for  th*  $«h&*a.  Hallway  CJ<i3sp?wriyt  b«t  th®  »ar©b***» 
for  th©  Chl**$*  aa*  Faatora  IftatWte*  Railroad  Cownaay  w#r#  to  b©  and* 
aador  a  It  Iflfgf '  <Hl  arras#«8««t  t^an  tb*  MMl  he?tw«©n  f«t»«r  MM  tbo 
iahaoh  Ball  way  eoaaany* 

That  th*  pwrMlMH  of  railroad.  srssfiarty  *i©  a  big  lia* 
©f  work  aa*S   I©  an©  for  ssaay  yaar*  ha*  hoaa  ioAduetod.  dlff ?r*atly 
frosa  the  atireb***  of  othor  hiad*  of  pr«a©rty;*  that  uoaally  *uoa 
aar«ba*«a  ar©  &«&•  in  tb«  aw*  of  j»©r*©n»  wtoown  to  ta©  v«n&©r*t 
and  that  "till*  1©  t*Jt«a  in  th*  a«*»»«  of  a*nia*««  iMMaMg  a©  iat«?«*«t 
out  aoting  only  a*  a  eh»nn«l  of  titlt;*  that  ©aeh  ©roaorty  1©  raor© 
difficult  to  obtain  ©a  r*a*«naal*  torts*  h««au©©  HMMMi  think  a 
rail  r* ©4  «wn»*ay  naat  haw*  th©  ar©a*rtl**,  a»<3  will  pay  &©r«  thaa 
indiwl^jal©  MMfljj    that  ©a©  4**1 ta#  la   ««©h  *ra*«rtl**  *i»   «ntitl©d 
to  MM  r«e»iw«d  a  larger  ranma  ©ratio*  MM  arotti  ay  roaaon  *f  th© 
MMN   MM   ©kill  y#a,wfcrifl   t©  »ak#   ««©h  aar*ha©o*.* 

That  hofor*  MMMMJV  INPM  t©  siak©  ^ay  aareba*©©,  fhoaa* 
alraata*  ht»  t*  ©rapioy  ffajMti  (©a  *o©«sTs*nt  ©f  ■aftyaa1  ©a«ei«i  k»©na*<t«© 
©f  th©  eitwfttioa)    to  MMftMt  htM  in  gattiag  ©uoh  T»roy><?rti^*j   that 


■•-■; 


i 


'■  ■     " 


Thoasa*  informed  *•»*»•»  that  A&ppo*  MiH  gift  hist  ssuttafelo  in* 
fill  111!  II  and   aaalot.-oio*  ana   that  JUflfll  anould  o*  'paid  without 
«xp<$nso  to  th«  Chicago   «nsd.  'Seatora  Indiana  Ball  road  woispany  out 
of  yot*or*o  profit*;   that  pursuant  to   »u©h  r*quo*t  and  »ut:.orio»- 
tion  »txor  Hjtil'Hi  iv^p**  to   ajMfeaft  In  naicing  tho  purohaaoa  and 
agrood  to  pay  hl»  on  amount  af  toward*  to  o©  d*tfi>rfliined  upon, 
6*pend«nt  upon  tho  oarvJeo  and  what  ?*t*«r  IWillt  afford  to  pay 
©•sit  of  M»  profit* j   ihot  &app«*  hod  thorotofor©  »*ai*tod  in 
making  th*  puroha*©*  for  the  WMH  SaHaray  Oow|>.«ny  and    tall 
this  foot  «a*  toown  to  th©  Ohloag*  and  ***t**n  Indiana  Kaiivoo4 
£©»p«&y. 

that   fihout  #un«  1,  X$l£t  pursuant  to   th©  m&r**s«*«t 
wlt*»   th©  Chi©a.g©   sad  «ast«r»  Xndiiseia  sUUr***  £e>i.ipHn$t  fstxor 
pagan  to  aopuira  pr»p&rti©»  d«aitei-i.#i<8d  fey  HMNM  M4  ^ttrchaaod 
throw  tfaeto  §ftj* tltHnj  the   jf'4*ht  of  w*y  of  tte*  HailrosjA  flHl(f*HJ\ 
which  tract*  #*t«©r  aftomard*  eanaad  to  ho  dasded  to  tho  fe*i%* 
road  Company,  tho  tract©  I'lBttH  g*»*rally  &**erifc«d  a*  follows; 
Parcel  A  consisting  of  tfe.ro*  yard*  or  traot©  ©draining  the 
railroad  at  (1)   Stony  Sol  and  AJrerroo,  South  Ghioagoj    (8)   at 
K&yford  Yards |   and  {%}  at  tho  fast*?*  i£lc©trl©  tarda  h*two*n  £Snd 
and  loth  *tr**ta»     Parcel  B$  *  large  traot  of  land  adjoining  th* 
rl«ht  0g*  vay  at  Canal   o traot  fcotwMm  $4th  and   PPth   striata. 
Fares!  Ct  ©ftjRpeaod  of  nan ©reus  ?>ioeo*  ©f  property  at  ftsg«s-#i*©ht 
parehoaod  for  tho  CMeag-o  and  ^oaton*  Indiana  an-*  tho  KenMB^toa 
and  laotom  Rail-road  oosspany  •  all  purchased  during  1906  smd  IPO?. 
■♦.  tho  gmrehaooo  ©f  J*aro*l*  At  B  and  C  war©  s?.ad«  hy 
#ot*or  fraas  ISO  different  owc*r*j    mi  in  B*MB|  th*»  and  turning 
©▼or  th*  properties  to  tho  Chicago   and  S'sstora  Indian*  Bail  roan" 
Onscpai.y,  3?©ts©r   "at  all   ti««o  <*©t*d  in  tho  utmost  good  faith, 
oxoroisod  tho  highest  dagroo  of  skill   a»t  u&t&*  auid  horrewod  «©▼- 


«r©l  hundred  ifc©«©an<i  ©t«ll«r*  ©n  ni»  »©r©©n©l  or*4it  t«  »*&■©  %h© 
©urchjaar?©,   «b,!  l«  «f»ry  trswa**clion  ©©»ir*.y«&  to  th«  €*iio©$©  m& 
iHillM  $*t&MMI  RMfctttti  Ctaf^any  *  P>©<*  HlflUh 

that  th«r«  «u©  n©   a©ll«al©n  ©©tw©<w»  y©%u«y,   HMMMIj 
&©p©««,  ©y  with  **wy  ©th©r  •©«*•«©»  Ik   ftxktg  th«  r»rlc©*  ffev  th© 
»T©©«rii*»,  «iH.  that  h©*'©**©  ftlWiir/lMmi^lrl  «uy  ©f  <&©*«  pwnnytil 
»t  w<s«l«S  lrti*©m  fftifHlij  at  whftt  ©rls?©  th©  SSt&ttfcgs  a»<*  W©©t©*tt  In- 
diana KftHlRHMl  C&vsspimy  ©©v^d  fettjtlilMl  ©tWJh  ©tea*  ef  ©r«jp«rty  lr©» 
y*tr«r#   MMl  that  ANMN  iMW6tl  *©©©©*  ©r  r©$*?©i  the  pyaytiHUfi  ft© 

NMNU 

That  y«tttv  d©ir©i©&  gr©»t  $««©  m®  lata?  tit*  t*o  y©Mr« 
In.  ***ilM8  tfct  ptirchaft©©  wft  ©¥i**:tnliig  th»  title®  to  tit*  arr.p©rtlcts 
th&t  th«  IfHiUliitlilfcl  w«r#  n©t  0©m7l©t©ly  el© ©©4  wtl!    Ik*    BgMTt&g 
©f  l$08,  ©h©s  *»  ft*ll   (M^VBtAttl  r^e  tfe«8   t&g  th«rr  Had  h©tw**a* 
th©  Chi©©%©   «*  *«*t*r»  la&iaaa  teHtWMl  C»aq»*»y  an©  9©tx«r  of  adj. 
©f  tfc©  <©«r«fc*©©«;   thai  a©  gwmltii  ^a*  ra4««4  ^y  th©  Railroad  S**« 
©aisy  ©*  *«y  ©r  it*  ©ff.l«!©r»  "wit*  *©f©r©««©  to  t&a  ittfVfttaJtf  statf 
th©  ©©TTtetn©«»  Hniwitjf  wn til  January  19 1  XSlo,* 

That  at  I  ta©  th©  Chio«gQ   MMl  V#it4MI  Irtflaoa  Sail-. 

*«»4  0<ueawiiy  fUai  a  WIS  in  ©eiyity  ie.  tlv-  H  ©©art  ©gnin*t 

Potior,  tbfft**,  Ktttfjht*,  mil   eortolu  otbor  poraca  I ,    >■:    IffglHi   thom  -with 
fr  *-.»-*    i«   th«  j»;jro>m»©  if  th©  proaortloo   Mad   iv.  voavoyia*  o£  thett 

to    ISM  HU.lrnod'  0©3'9©jqrt  ■  -t   i»y  c  lluslon  NH  1%© 

«*r,   ?hom»  M        I    ■<•©  *1,*\     ,      •    •■•'   m    U$$   -©  «i«  ittvilroad  Cc^pany 
lt:%d  ©«©*a  iai©©j»^r|>prlat®d#   aii  ©J"  «tl.ieh  c&artfwi  iNtiMV  ©lu.tm»  ar© 
utterly  ^itni#. 

j*at  ©»  >>litiify  &,  lilO|  »#l«f  Hm  Cp^ltti  «^  *>i«  Mil, 
#©t»©rf  th©  Chi  ©ago  «»d  Weetaytt  Iwitgm  >«l^yijdfcl  iM^NMSTi  -liMMW©  <*n& 
tiffti  flu'tj  1st©  si«  ©rbltx-stioA  fi^r©^a©»t« 

2lft«*t   1b  tfc©  arltllratl©A  agj?e «£-■©; t-   it  was   ©£t-*©&  that   nil 


»»»f?7«  <Mv..i  hen*»  reo«lre4  fey  VviMf  frosi  the  Chicane   «*a«l  ^twttrn 
fB<H*«a  T*aiXroa4  0MV  «;.;/,   exeept  $4tft,»,OW3t  had  heea  p*44  out  in 
tha  ptir«haea  of  property*    (tat  J^taar  hw4  r*eelva*S   ftWlH  the  flat* 
cago  aai  Weatwro  InUaaa  Bailroa4  tfosap'Oiy  3£f7S4t309.t?!5f  of  whioh 
##99,900  »a«  In.  th$  ho»4*  of  the  Jtat\roa4  Company  at  far;   that 
#etsar  aitBB  «  grt»*a  vrofit  •*  |M4*ta>i*lI  rapraoeatoa  fey  **•#•  of 
the  RaiXrea4  Q«>s»p?snyt  worth  0P  per  cent;    that  thio  prafit  roa*»ln«4 
after  paying  &ap*?ee  M«&*aV9§«  of  which  *sxf000  «%•  1b  *on4a  of 
th«  Rail  road  Cwspany  *»-•$  the  feaXsaea  was  ia  oa*h;    tfcat  oat  of  the 
#499*900  fata  a?  pai4  teak  to  the  Hill  Hill  VPMpaa?  *"er  'M»d,er  itt 
©r<l»r*   |Mft»#G§|  pai4  a»  At  root ea"  fey  the  KalXraad  Vvetfiwy  ##6*001  j 
•»<*  &Xao  pal  4  «»  direot#4  fey  tha  Railroad  Coaspsaay  #$i^NMt  to 
mil  law   l«   tfealey,    the  Vte*-?r#>*;ii©i&t   e«4  OoeoriO.  Souasel  oi   tha 
ftatlPPad  C©«$p*ny;   that  freai  lh*»<s  pay&eBta  IPataar  ia  no  way  profited. 

-t  F«ts*r  waa  at  no  tlam  an  affitav,  <Hv«et«r  «r  em- 
nicy***?  of  Hm  <f*fltf»09  aad  ft*t«w  Indiana  Railroad  Oesapsaiy,   end  that 
ia  FOOaaftoi  tho  aaaoyo  &n4  feoada  hi   4*alt  only  wit*  Xhaa\aa,   that  h# 
received  iBatraetioB*  freja  Dtf*NI  la  XPfe?  to  "turn  ow«r  end.  pay 
feaok*  te   tfc«  Railroad  Uaaepsaay  mtsm  acisreisting  #3      »        ;   that  he 
ltd!  tarn  over  that  «mm  to  Thooaa  and  In  the  BOM  iaanaar  paid      .    ,  I 
to  HoaXoy  and  #40 t 000  to  ether  pWIWij    that  at  the  tiae  that  Tho»a» 
r*"v.i.-eted  Fetser  to  nm&e   theap  payaeata  Theaaa  atated  to  Cottar  that 
h#t  The»*«t  had   aat  ority  to  aa&a  ih*  p  areata;    that  »XX   oach  pay- 
■ents  were  fer  the  aonefit  of  the  efcioago  end  w»at#re  latisma  KaiX« 
rer-'  >;?*   that  ^etsser  Hd  not  know  the  purposes  for  wfeiah  th* 

«on«y»  were  to  he  netH,  but   th*.-t  h«s  hat  eiK^e  X earned  that  they 
wore  far  the  heRpfit  of  the  Railroad  Coapany,    Ka4  that  eertaia  pf 
ite  rffi^^re  MM    tty#p%pVf  knew  ahoat  the  payaseirte  *aa  re^u*ate4l 
*>  *y  ^^  Kftip<< 

That  ©a  If  area  X3,  X«X0,  the  arbitrator  ZeiirtTzd.  1r 


vxUlnf  ©#t  stwar*  4&r©)«*ia«  ?<sts«r  to  tfigf  }t$9tQ0Q  to  Hit  flllttmgl 

«r*.l  itfoetera  ffcAioOHl  ftaUroejl  ue.±5.p*ay;    that  the  award  r&©  *tWm$m* 
lent,   illogoi   Mfef  voi    . 

that  Foistr  toreros  *n.j  ttfmH  to  ptf  M  felMi  fflhi* 

©»*?»   ss»fl  llMtfVi  l©"U«n©  Kfti^rosMl  ttejtoej|y   *afty  Httf    &1I,   *s»»i»  af 
»©oey  that  wsay  N   fe»*»<i!  If  tfetf   ©ewrt   L©  he  #m#  eftd  oviAg  froai 
hi*  to  t«t4  4ef ©»**»*  Sallroodl  IHHjniim1  ©y  r©a©«»  of  the  tvaAea©* 
t!«nt  r*f*rre4  t«  t»  *•!'*  arhUrati Ml  a**  tomato** 

The  ftrnwnr  <s**   the  3hifl%f  Iftttl*  XnSlaaa  Bail* 

ro«4  IjBj.Miy  It  the  ©ui  §f  ?tt*«r  iejtied  aXi  of  the  allegation* 
in  the  hill  a*  to  'Fotsor'o  hiring  ro*seiY*3  Hm  iMWity*;  ©b4  hone* 
fro®  fen©  nailyoa.4  Gojwaany  a©  an  tft#tp«JMMo  v©n-.tort  or  that  ho 
fftt  (WflrtWltlWNl  ftp  th?  ©nioaige  a»$  «f**t*rn  Sfe&Utt&il  IMMUJAfrfft  U«&©a»y 
to  *aa*»  any  ^.loourooiaontt  $f  Ull  sonojr  «nl  O  ©*>©««   ©x©«g»t   la   tho 
©©.roha*©  of  real  aetata  f»r  tho  tltafttgO   IMS  ffettNn*  fault <BBl  fe&§&* 
roa.5  tioaaanyt   d«ai<M  that  ?«t**r  ©r«r  rotutrnod  to  the  vfeioaf©  «4 
Wottorn  Indiana  XaUroaA  tioapaRy  tie  ,  Nil  ho  fltifHflfl  ho 

*iomS[  pel.t  to  fh.f>mmt  HonXoy,   Uril  oih^ar  |MHNHHM  WdtHf  *ho?ta»*  ft* 
root! one;   flfta1  fjUU$t4  Hm©$  •$&  tho  mejioys  Ml  Ve&ao  w©r©  deii©«r©« 
to  EatUff  HI  tv?>  ftgNRt  of  tho  Chicago  ■*-  $«wi3r©  X&Ciaiift  jumytBi 
Conoany,   en*  in  no  other  o«|jr^tty;   $©B&«6  that  J*©to«r  *-»©  «a&loyo4 
a©  alleged   t»  tho  Mil   ©md   iffWHod   thut  if  any  eussh  arr©As«©*©at  woo 
oio4ov  it  mm  In  9©9WU3I*«  $r  •  t>m^l«at  oonoftifftOf  het*««»  ?otft«r, 
H»jmrro  MUl   ».s».?>poo  to   i«»fratj<3   tho  CMeog®   mi  W««t«m  In,Us*io  Hall- 
r©n4  Co»o««y;    MKl    I    DlKl  pnytlfe^MMi  of  ^rtparty  iVt    jE-«,ilr©«4  poar» 
pope*  ar?1  ilff^rtwt  fv®Bk  paff0tot&9$  of  iHfetf  &tV9#t%jt  or  th»t 
teokoro  BHftkiso;  ovro^oooo  Of  progorty  for  ral'ls-ttui  paryoftoo  Hi  o*- 
tifclwJ  to  Xotjrot  roomn oration  t.^»oa  hrct&.oxt  t-ayiatf'   ^Uiar  (MNWIWioJI 
denied   that  f«oWM  eve*  ao^utrea  for  himsolf  titi«   to   either  ^eryel 
4,  1,  or  |L  or  &«d  PNtf  info**©*  tho  Ili£©j*jgi  m&  tootora  i&diiono. 


Railroad  Company  of  tho  prion  at  whieh  tho  pareoln  or  any  one  ©f  tr-on 
©onld  ha  hontfht  ^s*1  ^iffl»  «r  ***»*  h*  aotod  in  good  faith,  or  ©xoroiood 
t*o  hlghaat  dagrao  of  skill   la  tho  paiafcajji  ©r  tho  paroola,  or  wu 
rondor  of  any  ©n*  of  tho  paroola;   all  egad   that  tho  Chicago  and 
Wootern  Tailaiim  ftoilraad  gowpany  auppllod  tfofcsor  with  oven  HU  of 
nonoy  a»  ho  no«dod   frou  tlao  to   tiao  to  make  oaah  purahaooa,   &nd  that 
all  of   one?'  «n*»0  »oro  roo«Wod  fey  feisa  an   agant  of  the  ffhf  flpgl  a*d 
Wo«t#r«   Indiana  Anilraan  a«©p©fiy;   do»i»d   that  amy  aaaountiag  had  noon 
mad©  for   ouah   **»»»  of  wm*y,  or  that  any  part  of  ttem  sum  of  1^12,^0 
had  fc««R  jmid  Plot  hy  jfotwnr  nn-lor  tho  diraatioa  of  (fed  ftllatp  Mbl 
Wootom  Indiana  ft  oil  r«o4  Caapany  er  far  lt»  aenofit. 

fho  oaan-ar  of  WWWMMI   to  jfataar'a  oUl   a&lHfan  that  tmm» 
*ada  tho  arra/fgozaent  with  iMoHVf  to  fawftttfl  tho  fu«*f!»  It  hwy  propar* 
tioo  ©fcieh  *©t»ar  would  of  for  to   tfca  Ohiaago   and  Woo  torn  Indiana 
Railroad  £©t».paay  in  tho  MttadW  a*  aaaagai  in  lfetW*i  ©Ulj   adwittad 
that   the  hoard  of  dlraatar*  of  tho  Chicago  and  oaotorn   Indiana  K«ii- 
road  Cosspany  aaaood  a  roaalntiaa  di  rooting  Thorn.*©  to  employ  l*©taor 
to  purofenao  tho  prw>ortt*ot  few*   alleged  that  ffcaaaa  had  no  rowosa- 
hranoe  of  tho  word  In*?  of  tho  rooolutioa  and  aolierad.  that  tho  rnaala* 
ti©»  WS.0   tho   ©an*   m  tho  hill    oata  forth}    allogod   that  F^tseor  pur*. 
©honed   tho  proportio©  under  tho   agrooaoat   Nttd   that  a  full   neeoant* 
lag  ^ao  had  fcaVeaea   tho  Chiaagn   &ad  Western   Indiana  Railroad  Company 
and  fr'otaorj   jjiltl  iMjal (lljH  of  J?a«ser*e  pre)**©  in  sailing  tho  oar- 
ehaao,  bat  &©*«  for  strlnt  proof;    admitted   that  F^toor  returned   to 
tho  Chicago  and  Wosfcora  butt©**  ftailr©«d  Co*ap*ny,  or  to  £heaaa  *» 
directed  ay  hi*  for   tho  Chicago    pi  W©»t«m  Indiana  fiailroad  Coa- 
aany,    a  largo  MM  of  saonoy  and  paid   lurthojr   mm*  to  ftonloy  whoa  oa 
dirootod,  h«t   dotii-od  iOMaaodgi    *o  to   the  oxaot  anauntoi    all«>god  that 
in  dieting  Fotaor  to  asako  the  di*tmr»a&*nt»,   'rhoaao  hsd  authority 
to    1o   »oj    allo«Ead  on  tnforj&atten   m*  hall  of  that  tho  'iloburaotannta 
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wo*o  for  tho  benefit  of  tho  Chloa^o  MM  '^ootorn  I»3i*»a  Itaitlmnj 
PJHJMMJTfl 

The  aiifiwtr  »f  RiyfNNI  to  PftMKP*!  bill  4«al»4  knowl**^* 

of  Jfotoor'o  agrooiaoat  fox  tho  fwrohaoo  •!   HM  s»roi»o*tioo}   or  if 
Tfeoaao1   authority  to  aai«  ouoh  a*».  a&roo^.«atj  or  of  y»t**r'o 
f  14«11  ty  In  o&nryiag  out  UMI  mpmilliiiWi'li   'laniod  that  Juayoo  wao 
paid  hy  Fotfcftr  ao  larg<*  aa  asaoant   mo  &llo$#4a    but   allogo*   that  ho  hs?4 
a«rto4  with  7«t*tr  to   etmd  charge!  with   that  aawuat  to  ■■UNlltti 
tho  hearing  hofar©  iho  arbitrator. 

Tho  erooo  hill  of  tho  £l*leag«  «*<*  Wootowi  tnftian*  Rail- 
road, Casroaay  ro«ito4  It®  or'uda&l  hill  roforro^  to  in  S'otistr'o  hill, 
aa4  ro«it»4    tho  arhltraiion  agtwmoat  UMI   t»*  awar4j    allag*!  that 
tta-1«r  tho  »war4  Tho»*.o  NtM  iftg^it  tend  psM   to  the  <?hioong©  oaa  t#*tom 
la  4  Ion  a  8%iiroa4  Caaaaay  §99»$9B  «a4  that  nothing.  »©ro  has!  hoon  $ai4; 
that  Fotssor  ha4  fllo4  hi  a  hill  to  out  tft&££  tho  «**r4   m<&  ha<t  ©ff«ro4 
to  aoe?«nt  to   th*  Chicago  mi$  Wootorn  la4iana  ftall?o*4  ftonpany;    that 
la  tho  #w«at   tho  a**r4  0h©wl4  ho   oot   a*44o   the  oesrrt  ohetild  roqwiro 
an  aonounttae  »y  Jfotatx  fat  an  «n»unt  «aoh  gr^atsr  than  tk«  »s*ar«t» 
whloh  anouftt  Fotaor  la  oollaolon  with  Yhoouui  and  JUapoa  Ha4  ■&«- 
a^proi?ri:ftto4j   that  f'ot«or  wao  awployod  hy  the*  Chioago  aa«f  "$©ot««i 
Indiana  Railroad  (taqMMay  to  aarohaa©  oertala  !»r«$>ortioo  adjaoonl  to 
that  Cowpsiay*©  ri*ht  «f  way  b«*tw««n  j?.3ra  &»4  ae th  etroeto  la  purta* 
f*n«o  of  a  ro*©l«ttoH  of  tho  Coaspany't  4ir«otora;    that  #«st2?or  aeoopteo" 
tho  oald.  tanylo vsaat  with  tho  nttraoao  an<3  latontlaa  of  4#frau<Uag  tho 
Coaoaay  hy  fal«*ly  r*iro»*ntlB£   that  ths  nr'jpovttat  pWHJiiffitfffl  ooot 
eta*,©  fnx   in  axeaoo  of  tho  sosoanto  aot&nlly  ©.*»*»«  4*4   ttusrofor. 

Tho  craso  hill   oati   forth  the  unounto  »»H  to  VHtMF 
Isy  tho  Chiongo  $»4  ^mttrn   Xr.-fiann  Bailroa4  Gonnany,  the  pr©p*rtle© 
nnrofcaa**  hy  rot  star  with  the  f*«Mo  of  tho  (fttlengo  and  «©stem  In- 
diana »ailr©»4  ttoapany,   th®    ^;o<4nt«  allogo4  to  hato  hoon  falsely 
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reported  by  ^et««r  ae  paid  for  the  presort loa  p«rohae«dj   arerrod 
that  the  rtMNWI  oho  wo    «»^   the  receipt  a  returned  to   the  fcfcleago   aad 
Weetern  Indiana  K«ilr»*d  Coaj»ei*y  by  Fetter  ae  ovlleae*  and  rouohtrt 

of  the  payraent  of  the  aawwntf  for  tbe  pure- *eed  propertlaa  Tsraro 
falee  Mi  were  not  the  ehoefcp  pltl  to  the  rea-lora  w»r  the  /eeoipte 
•  f  the  vwi^rB,  but  Mil  rtHWftH  ^at*   to  4tam«ioo   and  receipt*  f.ro» 
d&nmiea  eeleated  by  #«t«erf  Thaaao,  or  Itappoa,   In  pareuanse  of  o 
ooneolraey  or  |ifW(MHMl   to  defraud  the  Chicago   "*ni  ^oatem  Xn-liaaa 
Railroad  Dempswriys   that  t«  WfMMHfjoatl  the  Cfcioago  and  teotem  Indiana 
Ballro-ad  Company  had  boon  dof  MM#t4  of  i  very  largo  a»©yant  of  aaaoy, 
the  w*a*ft  tiWHKt  luittij  tttiJkaoaa;    that  thie  r&oaay  vaa  tlYi-iad  «BMsag 
^Otaor,  UtMUUi  and  KwplHie 

Tap  arose  hill  prayed  that  J*ot*«r  bo  r«qj*irad  to  ao«» 
«  unt  for  the  mmmy*  oo  reo^ir&d  by  ?:-!»  fre*a  the  Chicago  arid  ^©otera 
Indian*  fia.il  road  t*os»p»ay  for  the  9«reh&oe  of  the  properties;   that 
ratser,   fhnaaa  end  tUppeo  be  4o«reo4  to  pay  the  acea-nt   f\-u«d  <3««  ©a 
the  aooountlag,  to  surrender   to   Hm  Chicago  "and.  VpPtgm  2  r,  liana  Ra&l* 
road  iwpMf  the  boa  da  fraudulently  obtained  said  retained  by  the* 
raapeativalyi   that  Fataar  he  deoreed  to  hava  raaeivod  eertaia  lota 
la  Bloeit  8,  South  Iranoh  addttlaa,   W  trust   for  the  Chicago  end 
Western  fMtfBi  Railroad  CoMp^ny^  whiob  ho  MA  purchased  wUh  the 
fun  da  of  the  CMea«e  ?aad  te«t#ra  Ifcitaaa  $t&ilr©nd  9tM0Mlgr  but  had 
aot  etttppyal   i,e  It. 

The  «nwtr  of  Fot*er  to   the  ©rose  bin    don led  kacwJe-.va 
of  the  aatouata  paid   fco  the  ttrfapfg   aad  tlUlll  foil  aim  Railroad  l|» 
paay  by  Thsaaa  nad  Sappaa  ■*£**  the  award,   egg   all  egad  that  any  IfMM 
ao  paid  ware  paid  aar orally  la  full  discharge  of  nil   olelme  under 
aatd  award}   admitted  that  Potior  paid  ne thing  wader  the  award;    da* 
aied  aay  indebtedness   to  tfee  Shi  ©ago  sad  Western  Inliana  Kail***! 
Company  oa  the  tr&tveaetiona  alleged  la  the   crsss  bill;   d©ai«d  that 
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reiser  a*t«d  a*  a~<Hst.   for  the  Chicago  and  *e*t«*:m>  Indiana  Hallraad 
$*>npanyj    an*   adopt* 4   the  allegation  in  tfetaer'e  bill    III  ragaJvi    to 
Ma   «nploym*nt:    nd:vdtt*d  th»t  .S>t**r  imrohaaed  N»4  oonweyed  proper* 
tie*  »•  alleged  in  hi*  bill,  and  ■iHftttd  ISM  all  ft  If  ■  in  hit  bill 
in  that  MfMPtl   al&ipMi  that  he  reeeiwed  from  the  Cbionge  MM  We*t«r* 
Indiana  Kallroad  SoarprAMy   the  cua*  of  ®»ney  oat  nut   In  hi*  bill,    %n<5 
•4«tpte4  MM  allogatiaaa  of  his  bill  in   that  reoeeeti   deni*<i  that  Feta*** 
JMftt*!  or  defrayed  the  Chiang*   and  foot  em  TwitilBt  Wmflawj  iNftiWJN 
or  aiade  any  fale*  rep  roe  east  at  ion*  in  regard  to  the  o report i*o,  or 
the  ttsl»e  thereof  or  in  regard,  to  the  pMfjMH  fro*  wham  taoy  **r* 
bought  or  in  convoying  the*,   or  in  MV  matter  or  thing  eanneeted 
with  <i1|   donisd  that  he  anted  ao  (HJ4MI  1»  wasting  the  pnrtfrtitf  j  or 
fraud  til  ***iily  af>ar»$>ri  sited  sieneya  or  **ot*ritie»  ef  the  Chicago  and 
to*  tern   Indiana  E  a  fire  ad  Oonenany  by  fal«*  repre*  en  tat  ion*  or  other* 
vi»a  j   daniM  that  ho  eoneolred  *ltb  then  a*  and  £*op*e  99  *itber  of 
thes&j   4onl^.  that  IM  held  any  nr opart y  or  oeettritlee  of  th*  OMeaqo 
and  ^oo torn  Indiana  Kail  reed  Soap-sny,  ©r  in  "#Meh  that  (MMOJ«Rf  ha*  a 
li#»  or  interest}   ddaied  that  ho  h*ld  or  e-eer  received,   a*  truetee, 
the  proportion  d*ocrih*d   in   the  oroaa  billj    alie,i*wd  that  the  award 
waa  Illegal   and  paid  for  the  reaaca*  oot  fortV   in  Mo  bill, 

In  an  enumded  an  aver  to   the  oroeo  bill  Fetter  jaade   oer* 
tain  allegation*  in  regard  to  partloalal'  traaaactiona.     Thaee  alio* 
gat  ion*  will  bo  notieed  in  (foe   iiaotioeioa  of  thoae  troneaotlono, 

The  anewor  of  the*  a*  to  the  oroea  bill  adatitted  that 
thoaao  oad  Kanpes  paid  #70,cn..O  on  aoeoont  or  the  award;   denied  that 
the  MMH  wao  valid  t   d«ni»d  all   »X locution*  of  eoaapiraey  end  ©el* 
luaien;   *dMtt*d   that  ?*t**r  wa*  authorised  t*  purohae*  the  proper* 
tleo,  but  denied  kae*l*dfte  a*  to  how  he  an*  <««pioyed  by  the  eroe* 
toaalsinant  to  ourehaee  then;   denied   that  tb#  ore**  eeapl*in#nt  1* 
entitled  to  an  aoo^  ntimr  or  to  any  relief?   denied  that  any  money 


• 

• 


xs 


©r  fconrt©  ©are  <iiri4©4     a&©ag  Tfc©«a«,  f»ta©r  an4  Lapp©©. 

Th©  «nsi»»r  ©f  iu«iejpe»  t©  th©  ©ro»a  till   4©ni©4  that 

&©©©••  an4  Xho»&»  ©«14  # 76*000  ©n  th©  MNHNtj    aXX©£«(!   that  HffljytH 
turaai  *Mtt    to  the  erocs   jHH|p|i|nmt  ©roparty  ©f  MHfftMi  waXtrt 
X*©©  than  «*>!■'>   »*«»,  hut  4«*-.i©4  k»ovl©<!g»  ©f  way  ©&yia©nt©  by 
Th©m%«j   <!#ni«4  tenw*l«>4g©  if  th©  %&©tmt«  ©F  neisny  >f}Xa<}#e$  in  #©ta©r*« 
band©  by  th©  ©r©©»  MM^UMMUMl  an*  th©  ©pacific  prop«rtl«a  ©urah«)©©d 
by  ?©t$s#rf  ©r  wh«th©»  F©te©r  |rareh©f©4  th©  pfftpttfltt  ©»  ht©  own  ©o- 
«©i*nt  ©r  f©r  ffef  ero*©  ©o«spX*tt»ant;   lilti!   th©  aXX«£Atton»  In  r©giwM 
t©  th©  ©«i»»-o$r©ay  t©  <*«fj"»«<4  th©  ©rc*©<*  iWgwyifttiimlt 

Th©  Vfii«MHI  It  ▼©luRAltion©*     Th©   r««c>ri  ©©»©i«t*  ©f 
790*   typ©writt«n  ©*#«*«,   «RHf   th*  nb©t,r*©t  ©f  X43X  $rlBt©4  »©#«•. 
Th©  Xah©r  if  writing  th©  ©sinless,  h«w©y©rf   has  h©ta  Xlghtan©©!  by 
th©  thorough,   afcl©  bri«*f»  ©f  both  ©r/w»<*«l   for   Dm   <&r««s  ©©kpju*  taunt 
an*   ©owns©!   for  I«ts-«r, 

th©  mil IO  wHi«h  ■»©  think  lig-ianxxy  ©h©«Xd  b«  it© 
Iftttiil  fir*t,  t»  wh©tfe©r  in  hi©  4»&Ai»g»  with  th©  er©©»  explain- 
ant  y©tn«r  wm  ©©ting  a©  an  «g«at  ©x  a©  Ida  ia4»pe*u«nt  ©-©R&or,     If 
h»  t«i  acting  a©  an  ag»»t«  hi*  Xe&aX  obligation*  t©   th©  ©.r©©«  oats- 
plainant  w©mX4  b*  MtftjrlalXy  4iffor«nt  froat  hi©  ©©ligation©  a©  an 
ln4«»«*ni«Bt  w*»4»x« 

fh«r«  *ai  no  wirit:t©R  @ontra«t   b«tw«©n  .Fetxor  sn.i   th© 
©*©•»  ,«©»©X«l»ant.     th©  t«**s©  ©f  th©  eontraot  war©  arra«g©4  v«rb»ll3 
b©tw*©a  *©t«©r  and  Theis*©,   «sn4  «»ar©  ait»r©v«6  by  ©  r©©nlwtio»  ©f  th© 
IhheH  if  *ir©«t»rn  ©f  th*  eroa©  ©©«©l«in3*«t8        It  *•©©  ©ifaply  agr««4 
that  F©t*«y  ©hoaXfl  PHVflUHMI  pyitiJMflf1  f©r   Hi©  ©reus  (|mim|>l  imtllnHJ  lis   t> 
»©js«  »5«nn©r  that  h©  ba4  nx©vi©ti©Xy  »ttr©h&©«4  gEipitty  for  th©  filMMfl 
Hallway  I  ^©sny  nn4«r  m  a«r«©®oat  with  that  ©oEqjaey,     Th©  =4^r««*«ni 
with  th©  ©ahaah  KaiXway  Coiapany  ©a»  that  y»t««r  «h©«X4  hay  at   th© 


. 
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beat  prieo*  ©btaiiiabl©,   ©a©h  lasio©  for   thai  oot&poiiy  ae  h«I<%«io,   the 
preoiaoat  ©I*  the  ©oaaany,   ehottl4  apeoifyj   o»4  thatFetzer    should 
roesioe  hit  ooaaleeion©  for  hio  eervieo©  froa  th©  ▼«c?l0r».©f  th© 
©ropertioej   but  that  If  a  Vfftfltg  in  any  in  «t  «**.©«  *!irt  not  pay  th© 
uoaai   or  «  oatiftfoetory  ©«*sfcis»i©a,   fetter  might   IWHf   a  bili    to 
the  fabaett  Railway  Company  if  ft*    Ifti|ll|ili1  it  fair  •ajrt«r  t>  i  wroie 
mat  toy  m   o©n«.twi#<t#* 

in  hi »  teotisaony  relating  to   the  »^y««sj-*®t  between  him 
an>i  th#  ero»e  ©oapl&inajit,  l»i««   s-i^tod  that  in  £$*»©»  lf>06,  £h©»*» 
iel«ph©n*4  hiss  to  ©oote  to  feis,  lagm©*^  sffioo;    that  fllUglUMI  asked 
hia  how  he  w&*  getting  along  with  'hi*  ©arohanos  fife  the  «**©»»» 
Railway  vo«*p*uy}    teat  ho,  Reiser,   told  Xhoaa©  he  wa©  getting,  along 
all  right  j    that  Xhoaa©  wa*it©4  to  tasea  horn  feo  s  i^otasor,  w»e  getting 
along  with  &app©»)   that  ho,  J?o«*er,   ropli#d  that  ho  was  trotting  olong 
•atloTaotdriljrt    *»*t  Zhoma*  oaia,    *Xan  rand  hiss  a  walaabl©  aooiot* 
oat  If*     that  ho,  JNrissor,   «ai<i  that  he  ©erfcai  *aiy  had$    that  thomas 
eaifl,   *£  know  yon  ar©  getting  along  all  ris^ht  with  the  tafeaftj©;    they 
aro  oory  ooli  pleased,  with  tho  way  yaw  are  tfoiagj   Ml  1  wsait  you  to 
par©**!**©  sea©  property  if  yon  will;*  that  fhowa*  «ai£,   *Vo«  eon 
probably  tas©  fer,  iimiti  io  tVv®Ko  matters  so  yo-y   MINI  now,   adrantag©* 
oa»iyi*  that  ho,  #efe*er,   ©aid,   *I  ofeowli   think  so,     I  hssoS  him  very 
sdwsnt»geeu«ly  this  time;*  that  Thomas  said,    "And  yo\»  and  ho  aro 
getting  il—j  aieclyf*     that  ho,  Jr'atsor,   eaM,    *Y«o,  wery  nicely, 
ind©©dj*   that  jThomao  then  sent  lor  «kr   employee  of  tflo  ©roas  ©om- 
plhinMot  n%»od  «ilb©rn,  who  worn  ia  tn©  jjJMHr  *ffi©#,   MM  aokod  hi* 
to  ferim^  oorno  aapti    that  ho,  Ystser,   think*  they  were  tho  sm*ps  ©f 
thro©  rail  read  yard©,  -  South  w'-.ioago,  Kayford,   <m4  w©ot  Twoirth 
otr«ot;   that  Thoaao  shpwod  hi&*,  /eta or,  what  ho  mit»j  to  aoesJ»«fcl»h 
aa3   aak:©g  hi«s  to  talc©  it  ap  'with  Lspposj   that  ©©fore   that  BMMMi  g©t 


■  -,    .     ■:>  :  •  £ 
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&©*©©«  into  tola  ©ffie©  an*  ©aid  that  Fotaor  wit  g  In,/  to  do   ©obi© 
work  ?"or  tb©  t©©t*rn  tniian©.  (t*1**  Wile»£e  »«<*  w*&at«rn  Indiana 

ftj©£3j*Ml  ewanarsyj,  tb©  oroaa  ©oi?Q>l»inant     *th©  ©an©  a«*  h«,  tfota©*, 
*bM  lower,  for  tb©  ^ab^aJtj*   that  h»,  *ataar»  vwnld  tab*  th©  watt  r 
«l>  *<loj  hfji,  ftan©©©,  MMI  for  him,  Saw«8 »   &o  ft*©"  fttatg  #•&«©*,  any 
information  that  h©,  #©t««T,  van  tod;    that  b«,  Fatsor,  wont  to  &©&5>©a' 
©ffi©«,  «MitXina4  ©on©  af  th©  $>r©B©.rti«©#  got  all  th©  t©tffcAaajt*«*i  i*  , 
l«»»*»,  had,   and  *M©nn«d  owt  a  oottraa  of  campaign;*  that  &ayp«© 
(Walllail   to  kn©»  if  th©  ©am© ok ©at ion  w©  Id  tie  MM  «*»»*>  a©  it  had  boat 
In  th©  w»b&«h  matter©  «n«  **«ftuU  $©  aJLean  In  tb©    MM  *My;*   lOMal 
h©#  #«t»©r,   t«5  4  RgMMal  ,T**»»  that  ha»  Fatso? ,  WuM  mnk*  ife©  MMaa 
p«naati©n  satisfactory;    that  ho,  f#tas«rt  tB»«ai»tftly  nRdortook  tha 
pnrohaa©  of  tb©  presort! ©»• 

&©»»©©,  ttwlll  ill  ma  at  wi*no©«  ©n  bijliltff  of  J?«ta©r,  Itgm 
tifiod   atttft  bis  fir©*  «e»l.©yn&©nt  by  f©t«©r  wa»  vith  rafffrano©  to   lb© 
w!iba«b  Railway  MaatpHWJff    that  wb«n  h*  wa«  «eoloyo«1  by  Fetsor  in 
oou0*«t!5if«  with  the  auraha©©©  of  property  for  th©  oroaa  OtwnlntMaMl 
bo  dM  npt  na^raton©"  that  .Fitter  wa©  aowirtmj  any  pyaajjyt|  ?U- 
r*«tly  far  th©  «r«a*  «©HpS  %  insist  f    'bat  bo  <«nri«r»t©©d  that  #©ta«*  h»4 
an  arrtngavfifit  to   atMjMaM  HW  |WOy*foy   for  btmaoll'  undar  an  arrang©* 
want  by  which  bo  waa  to  tak«  ©v«r  th®  bond  a,  or   MMfttltiftg  ©i©«  ©f 
th*  oroas  §•■*& liMattj  fin**.©*   IriM  hinaolf,  naatH<   tb©  property 
©a  beat  b©  tteaU  with  tb©  bond©,   *aad  ©oQtxlra  tb©  ©r«»©rty  at  s 
gan«rnl  Iweo  sum  that  had  boon  agra&d  upon;    thai  bo,   *»»?«©,   •*©«« 
not  moan  t©  aay  exactly  that  tea,  ft»ts©r,  was  to  ao^tiir©  tb©  ©ro©«rty 
far  fcfamtf  for  ©  0©m«faft  latsp  ©tm,  b«t  that  y«t»«r  bad  lndi©«t«4  © 
«;©n?ral  Iv&p  »a»  at  wM©h  ha  jjgnl  .^©ejuir©  tb©  ©ro©*rtyj    that  bo, 
KaiJU©©,  Mn4*»r©to©d  t^at  fro®  fho**<i©. 

:»e©  t«aUfi©e  furtbar  that  be  und«r©tood  ©nbetwntial 
ly  tfcut  Fet««r  wan  bnyt»u  tb©  property  for  hia©©if ,    Hi     that  ha  MMf  to 


PW<«    .T*ry. 
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yo-ooXl   It   to   Oif  ot^oi*   ««Jzef»l*iWMit ;    llmt  fVtMV  *»*  to  ho  th* 
jroAJ.   Yftfc-Sor   It   tho  orosfl   jHHHfllAJlMBMj    Ml   tho   oron*  oo^>l  ilrumt  wan 
not  to  look  hoywan  y*t**jrt   that  it  «««  hio,  £«£!>*• ',  *m-W%m4ln& 
that  the  oro&s  o<>»»1  *d*H<nt  *a»  to  feUHM  no  rotation*  will  tho  |NHN 
ooab   from  VfefM  fotoor  MtjfM  'buy  DBA*   thorotforo,    It  »oiai«!  bo  tmtt?- 
fortaat  Whoth^r  .I1*****  piM  «»»  prico  ©#  onethor  orico  to  tho 
*©n4or. 

,>••  tootifi*.-!  farther  in  thlo  rospoot   *h»t  bt    Hi 
net  «t  mil  Uaoa  WfcaiiiltMDifl  that  Yetftox  oao  th«  ooii-?r  to  tho 
cr#*«  tmpl&l&Mltf    HMrtl  to*g  fc^JM*|    Hi  ttit  isno1*  how  ^etaox  v&e 

■ling  fell  gUffllnMUHii    tttM$t  ab  Fotaor  tcld,  him;    that  fhoaao  <U« 
not   toll  fci»*t  &.&so«s,  that  i?#t»or  oa»  tfeo  sa»  oh©  was  tho  r»Al 
noli  or  to  the  orooo  oo#pi?yiA*Atj   that  AAhooy  wld  hi»  osteon*  Fotssor. 
laa  ro^aro:  to  Tho  MM  to  oupply  tho  w«y  for  tho  $mreb.*«©«  of  tho 
:r?erty#  K*o#©»  tootifie-i    tail  few    tld  ant  ua*t#r*iftAd  (infinitely 
ft oa  oho*  the  »crc«y  «»o  to   fHW  Mftaiff  Item  ■fall  2P«t&er  sB.»loysM  Ma 
?<*t««r  otaton  that  the  annoy  o-«nl4  «e»©   Jroas  tho  Wnha*h  ftailoajr  <*©»• 
psny;   that  ^hoa  fntxer  ©isnlnyod  ht»  in  tho  natter  Wf  the  oaroh&ooo 
for  the  eraes   ©osko-  ,   feu»f    gflggMHij  fc*4  no   Aovoific  Ht4 wat *t.ftinf 

WMW   the  mou^y  MM  to  oo»©  froat   tfc»t  hi  M  ■  «t«a«rAl  MM oar ©ton** 
lag   UMl  It  w*«  to  eoan  ©y  a©**  Aro«©»«  of  jf©**or,»  hanoliing  iflnft| 
that  only  ©y  tafnrennn  woo  ho,  aappe*,  asoare  ©f   th«  f&et  thnt  the 
entire  ooAftido.jra.tioa,  whether  in  oon4»  or  in  noso?,  ffiftl  to  T&o  i'vjj*- 
oiobed  ^y  tho  exoso  6va*pl^in«fct    vo  #«t«or  «dLtA  ohioi)   L«  A-%k«   th« 
|m*<tfMHM«|   tAAt  no  4ii  »ot  kno*   Ml  in  Addition  to   I— OAg  /otsnr 
rocol?o4  »  T«T3f  iAr§#  sum  of  &on«y  farosa  tho  «««*  tililntHMUt  to 
kaa«  IIH  pWUfciJUIIj    that  If  it  w*«  Hni|   thla  «»oe  tho  fii-At  ti»© 
that   it  fcti  'toon  MULAtf  to  hie  att««iion  oxoooi  u  it  atoearod  iA 
thie  lltiftAtion. 

John  'Mm  itorphy,  tr^asuror  o.r  Un  cro^o  oosj^i.an.^t. 
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oallad  |§  ».  rtlHH  on  behalf  of  Iho  ©roaa   a^aspl-Unajut,  testlfiod 
la  roop««i  of  tho  owploynoai  of  W*%M$  by  tho  oroaa  oonqaloiJMni, 
that  ha,  fcnrphy,  »#t  totoor  for  th*  firot  ti*«  on  January  SI, 
190? »   in  tho  off. I  oft  of  Xhowaoj    that  ha  wao   exiled  Into   tho  offleft 
by  ThoaifcO  *nfl  introduood  to  Fotaor  by  The***}    that  ?ho»ao  «ai<S   that 
bo,  php— "".  *an  going  to  buy  a  lot  of  proporty  botwoon  23rd  and  29th 
•trooto  along  tho  right  of  *oy,    BM4  that  fee  had  boon  aut:  orisod  by 
ili o  b©ar<3  of  diroetoro  to  osaploy  .fotoor  to  buy  Mm  proportion  for 
tho  oro»*  •ottolninanti   that  tho  aolhod  to  b*  felloarod  waa  that 
*w©  »oraid  mafco  vonoboro  In.  favor  if  Fotaor  for  ronnd  turns  of  ioonoy 
for  ttVMMMi  to  bias  on  aoeoiaiit  of  purohaooo  of  property;"  that 

fotoor  tnM  toko  Mm  MMHhmi  l»ti  Mbi  owi  »oooimt  an 4  ehooJr  again oi 

ft 

it  aa  Ml  ms%4#  tho  pwrohanoo,   $nd  aooo«K%/th«  oonfto&y  by  fnrai  fthlng 

rocototo  fro«  tno  ooll#ro  of  tno  property;   that  thosmo  »»d$  thai 
.fotaor  Iwl  boon  introdttood  to  him  sub  a  go©**  MM  by  Poln»o;  that 
Itelano  had  tisod  fotaor  for  Mat  IbflliMl  tnlaliy  Cnnpany  in  piirohnnlag 
roai  oatato. 

fhoaaa  did  not  tosttfy. 

Whom  tho  obov©  ©rldon©©  In  rogard  to  tho  statue  of 
Tots or   In  rolatien  to  the  ©roao  ooatpi&in&nt  io  oonoldorod  in  connoc- 
tion  with  tho  pleadinget   tho   rooerd  pr«oo*it»  n&m*  atrarig©  iacoaoia* 
tonoipo.     F<*t«or  oxpliaitly  allogod  in  his  bill  Mali  ho  *oao  not 
and  n*Y©r  booojsies  tho  «*$ant  ©r  ©atployo©  in  any  way*  of  tho  erooa  aoa»» 
plain  wt  j    Thotoas  in  hi  a  ansmor  to  £®tas*r*a  bill   avorrod  on  boll  of 
that  thl©  lllnjptlMi  *»•  trtioj   J?©*sor  in  hi  a  anavor  to   tho  eraao 
bill   ort»ro*al"  donl©d  that  ho  woo  tho  agoat  of  tho  ©rona  oosiplalnaAt* 

.     Ketm  that  aroint:  thooo   allocation©  in   the  oloading©, 
frots©r  tootifiod  that  ho  MM  Mai  MJMt  of  tho  orooa  IWglltiiliill  in 
oo>s«  of  tho  piurahaoo©  of  tho  proportion f   and  w*o  tho  lnd«p*ndont  oondor 
in  ©thorn*      Tho©©  lnitor  pur«ha«©o  ar©   ah  all   Haeuas   in  dotaii   lat©r» 


. 


la 


After  eeneltferlng  all  ef  the  eTidewee  to  the  eaes  hear* 

$HM  *n  the  quest iea  whether  Fstse*  wa«  the  agent  ef  the  aroes  earn* 
slain  <snt  er  MM  «n   independent  wen^or,  we   are  ef  the  opinion  that 
Feteer  wan  the  agent  if  the  cress  eennl.  «tin  eat  in  all  ef  the  surehasss 
sf  properties,  an--1!  that  ha  4i^  not  act  as  an  IftAHtaBtfUBl  render  in 
nay  «f  the  purchases;   that  the  eriftiaal  agreement,  aa  testified  te 
hy  S'etiar  hissaelf,  soatsapl&ted  that  #etser  should  act  aa  the  agent 
of  the  era**  setae!  %£n  eat  in  all  of  the  pnre^asee  of  the-  properties; 
that  fchie  agreement  HaH  approved  hy  a  resoluUoa  ©f  the  laiti  sf 
directors  af  the  sreee  oei8»l  siinaat ;  that  fhoaaa  was  n*T*r  mi  oriied 
ay  the  hoaM  to  change  the  sgranaeats   that  if  'ihw*i  changed  the 
agreement  e«   ae  to  alio*  JPetser  to  Mi  a*  en  tn.imrtH.iWII  Tender, 
the  Alreetera  did  net  tens*  ef  att.«r.  «h*»g«.     She  teatianay  ©f  aaaasa 
te  the  effect  that  1MB  Bn*5«reto©d  that  tfetaer  was  Hi  independent 
render  i»  all  ef  the  fHHHHHMM  ef  the  properties  it  at  rari  anes 
with  the  ttfetl«eny  ef  PtlgHf  that  he  was  tag   ipHII  §f  the  cross 
aottpislnsKt  in  all  ©f  the  parch  as e«,  HHMyt  several   that  he  indi* 
eatedj   MHl  KhJHMH*  testimony  in  our  opinion  ||    ^Xm  contrary  to  all 
ef  the  other  evidence  in  the  ease  relating  to  the  question  whether 
Jfataer  was  m  independent  vendor.     '*#  revest  £a>;i»i»«B*'  teet teeny     at 
aawoFthy  ef  "belief . 

HI  we  hill  that  Fetter  *ai  the  SgHftt  ef  Hat  cross 
gnapldtnaat  under  the  agr«t»«at  caters*  into  hetwesn  him  ml  the 
oreee  e*anlaiaar.tt  Cesser  ©coupled  a  position  ef  trust  and  confi- 
dence tan**!  the  eroes  e©»3»i%ia««t.     ( §Mk$kWJL  ▼•  I&aSi  IM  ^1. 
SOS,     Sll.)     fttaHf  owed  the  §g$*  fcg  the  ©roes  complainant  to  giva 
the  ©rose  JMWft iiHIlHl  the  senofit  of  all  ef  hie  ability,    skill   m& 
industry  in  aafcing  the  ptireh&eos  ef  the  properties!   «n«3  the  eroee 
•eaplsinant  was  entitled  to  the  properties  at  the  price  that  tfetser 
pai«!  for  them.     ^aURhttry.  v.  &&*JMBBk  **    ***!   ■**■     A1     ef  *** 
vrefits  or  advantages  gsinad  in  the  trai5«&<3$i©n  ©clanged  to  the 
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oroee  ofjwplHinsmt.     g£&fi&  v»  *«llad*|r.   J»   111.  176,  179. 

The  law  win  not  penult   an  agent,   wit,  ©at   the   assent 
•f  hit  principal,   to  aseulre  «n   interest  in  the  aubjett  oatter  ©f  tbe 
IgMNF  adverse  to   that  of  ble  principal,     tth©  agent  wa*t  aet  solely 
for  the  fntereet  of  bin  principal  while  jimmttig  the  trust.     OMl 
low  will  not  permit  «»  agent  to  pftiMM   fttlMHflf  t«  *  position  where  bo 
»ay  op  te^nt**  to  abuse  Dm  eonf  Irenes  reposed   In  bias  by  -  is  princi- 
pal*    Agency  io  ■  truet  voluntarily  assumed,   Una  it  aaust  be  exact,  tat 
in   the  utiapat  good   fait*.      goiia«  ▼.   $tiUMtt*JMtll    le*M   **•«   Wei 

It  h»e  ©ee»   MM   that    *a  trwetee  a&*y  not  put   Misaelf   In 
o  position  In  rhieb  to  bo  h  on  eat  amet  be  a  atr*in  on  hiau*     fwler  ▼. 
&»&&£&»  lsa  **i.   *3*«   **3.      x«  earput  Juris  (vol.    I,  pp.   694,   «f!J) 
ih«  rule  lo  stated  as  follpvas      *4ood  faith  and  loyalty  to   the 
prl&oipbl'o  intoroot  require  that  an   agoat  swot  not,   exoept  with 
hl«  principal  *e  full  itae^ledg*  and  consent,  nasuM  any  d&tipa  or 
enter  into  any  transaction  concerning  the   eufejeot  mat tor  ©f  tbe 
agency  in  w*.i«b  N  hae  Individual   interest©,  or  represent*  Interests 
adverse   to  tSMMM  of  hie  prlnplpal*     He  cannot,  wi  t,  out   the  fcnpwlsdgg 
•nd  consent  of  hie  principal,  represent   »>lnaelf  MM  the  principal 
where  their   interest o  oonfllett   *«d  he  »uet  not  put  himself  into 
such  a  posit! nil  that  his  interest*  beoeiao  aatagofiletlo   ftf   thoea  of 
Me   *r1nelnal,  or   epeaolatn  in   the   eubjept  am t tor  ©f   the   sgency. 
This  rule  is  aloptrd  on  tbe  ground  of  public  nolle* t   In  order  to 
rerceve  frors  the  agent  all  tpnptatioa  to  Rggiftnt  hie  principal  *a   in- 

•w  W  m  B  *X  • 

la  the  ease  of  T*£e£  v.  tnHAaJBOBOb  ^*  ««»*t  held 
(p.   143 J    that   "it  le  pf  no   consequence   that  no  fraud  s?as  actually 
intended,   or   that  no   advantage  was,   in  f*et,   derived   frees  the  trans, 
action  by  the   agent}*  that  *th*  rule  is  not  nerely  riwaiJiH   of  wrong 
actually  eonwitted,  .  it  is   intended  to  he  preventive  of  wrong,* 
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In  the  'JKncye.l0-fiee.Ufa  of  Um  and  i'meedare  (vol,    31, i»p. 
144<-<#  1441)   it  is  etated  that  *en  agent  authorised  to  purchase  pr*p» 
#rty  for  hi*  principal  srnet  Httg  o^eept  -with  the  principal'*  full 
knowledge  MM  consent,  purees*  tfco  praporty  for  nitaMNKJI*  directly 
or  indirectly;   an*  in  accordance  Kith  thns  rule,   an  urgent   **pleyed 
to  ourefcnoo  cannot  purchase  the  property  for  hiaseelf  and  then  recoil 
it  to   the  principal  at  an  advance.     If   Nog   ugent  t»  guilty  of  wrong* 
doing  in  tfci*  respect  the  principal,,  when  ho  aequiree  lUfntmigl  of 
tho  facts,  may  at  hio  •!  act  lam  avoid  tb*  transaction,  whether  lb* 
agent  acted  fraudulently  or  not;   or  he  may  compel  the  agent  to  ac- 
scant  for  any  exce**  ho  received  above  tho  real  value  of  tho 
property. • 

the. rule  io  al«o  well  settled  that  it  is  ordinarily  tho 
duty  of  an   <*gent  to  Hoop  ttftttg  regttl«r  and  ig'tVMsmf  aaoounts  of  all 
Of  hie  transactions  %n4  -baling*  in  tho  subject  natter  of  tho  agency, 
ao  to  both  tho  reeoipts  and  dicburoa^eutn;   and  to  b©  ready  to  ren-ier 
to  his  principal  a  fall   w4  ©oaspletC;  eta tenant  of  his  dealings,   end 
of  the  state  of  the  ueeeiaat*  Itctvoen  then,   oupcorteg  by  proper 
veuehere;   or  to  ohww  oca*  good  reason  i'®r  not  doing  ao*     1  Corpus 
Juris,   VSS,  oootion  40*. 

It  ti  the  rule  that  etowro  tho  do  fondant  io  an  ace©  a.ing 
party,  ao  one  occupying  a  fiduciary  relation,   tho  burden  lo  on  hia 
to  show  tho  performance  of  hie  tract,   and  one  who  lo  liable  to  render 
em  account  han  the  burden  of  proving  allowances  or  «redits  viith  ho 
•ay  clain.     I  Comua  Juris,  p.   443,   oootion  129. 

An  agent  who  fails  to  hoop  an  account  raises  thereby  a 
ouepieion  of  infidelity  or  neglect,  ereatae  a  presumption  again* t 
himself,   and  brings  upon  himself  tho  burden  of  accounting  to  the 
utmost  for  all  that  has  cc&e  into  hia  hande;   and  in  ouch  oaeo  every 
doubt  will  bo  resolved  against  Dug  agent  and  in  f*vor  of  the  prinei* 
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pal;   on  4  if  tho  agent  rondare  on  antrae  account,  giving  a  faleo 
balance,  h«  beos»eo  «t  once  liable  to  hia  principal.      5  Corpus 
•7uri«»   p.    759,   section  404. 

In  Mia  case  of  B&is  *•   la— h  169  m«   Sap.in 

which  the  use  a  J'  trust  i\*n<io  ay  the  trusts*  or  ah  aetata  tu  In* 
volvoa*,   Iks  court  sale*  (p,G04)$     *Tns  authorities  we  uniforu  to   the 

effect  that  the  trusts*  aey  not  deposit  the  truot  funds  in  hi*  aim 
nas**;*  acid  the  aaurt  alee   «ai<3  ip.6\4)j      *fhe  doctrine  ia  a  familiar 
cn«,    that  every  IfrilieuflfOB  in  indulged   IgjJWit  Hat  trustee  who  has 
peraoual  dealin&s  vi  th  th*  tract.* 

the  ease  of  ,*MM  ▼•  BaEHBMfti.  ftBBBsu  wrftl*  <atttl  atMH 
approval  by  tha  Supra**  ~ourt  lal  th*  recent  case  of  The,  g soul a  v. 
Jtoall.  at  ,*!« ,   in  support  of  tha  following  rule:      "Where  it  ia  estab- 
lished that  a  public  official.  fetaJVfJtfl  public  funds  i«  I  is  custody 
deals  with  tho  trust  s»ney  in  bis  owa  n«m#  cHteotly  or  indirectly, 
*v*ry  presumption  ia  tlriftaJlijlH  TgnfBfffl  tho  trustee  *a4  it  h«sld  to  a 
air let  acecuntabl  ity  for  tha  oowrersian,  * 

Hal  evidence  aho«*  »s«iy  instano**  of  lar^e  dllYarene** 

between  the   sjsouldt*  a*fcuslly  p&td   tfeo  ven1?»ra  *f  rrrvre^rtiffs  «nd  tho 
<s*o»nt*  which  irataar  reverted'  as  having  paid  tnasu     In  a  nua*b*r  of 
the  traa  snot-Ion*  I%tiNaf  feu*  ?v^»itt*d   thnm  llMlfti   «r*  -l*fto!>t*  md  has 
attempted  to  explain  Hal  deficits.     Hit  *^l«»Miaasrh*wev»r,   in  our 
opinion  4o  not  ejrtricat*  him.  from  hia  diff loultiea,     'fwc  *?u«»ot:o»B 
arise  In  connection  vita.  Fet«er*s  ast-alan-r^tlous,  *  first,   sPf  thoy 
true;    *md  second,  oven  if   true,    «re   they  cuiTieleat  in  l»w.     In  our 
view  hia  explanations  contravene  JMro%oMlttyj    Mai  h^fora  thay  ohould 
ho  noooptod  %•  truo  thay  »ho»il4  bo  oorrohoratod  .in  proportion  to  tho 
coB'trsTOJ-tion  of  pro-buhl  11  ty.     f&m$  have  not  oOaol  eorro'b^ rated.     It 
hao  boon  «aid  thnt  probability  ia  tho  only  £\ti>i«  in  tho  affaire  of 
liim.     It  la  «Ia&   tha  onl^r  orittrioa  that  mmy  bo  nssftd  in  dotormining 
the  oxo4ihillty  of  legal  toatl^ony.     iiony  ©f  ¥«ts«r*a  oxp.;aja«itloa»# 
ovon  if  necor-iodi  a«  tr«.®,   »ire  inaurfioloet  in  l«w« 

tha  #vl4#«oo  ahowo  tho>t  although  the  trananotiono 
wore  carton oIto  an4  coraplicatei,    involving  4oolingp  with  one 
ntttdrta  and  twolwt  different  vendor*,  Mai  tho  aiaburoo&cat  of  «ad 
noooontlng  for  f2,764,50C#  yet  rhtcer  dlA  not  hoop  any  ho»&a  of 

account  of  tho  puroh&aaa  of  the  propertiooj    that  th*  only  recorfta 

ho  ho4  were  ohcefcn,   cheoi.  atuba  and  lettero;    thct  theeo  ehoeke  m& 
cheek  atuba  in  cone  inBtar-cec  in  iicste-3  poym^ntc  to  one  peraen, 
when,  oocerdlng  to  y»ts5«r*a  tsatL-ony,  they  wore  in  f%«tpaid  to 
another;   th*t  S'etror  k«cpt  no  «ep»r»te  bswik  noes-uat  for  tho  money 
«b#4!  in  connection  with  the  puroheaco  ef  the  -propwrti"*;    that  ho 
h*4  four  benfc  aceeunto,  two  in  hie  own  bjsugms,  one  in   the  nam*  of 


r 
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Robtrt  JlsBwinf ,   a  dsnaay,   *n<i  ©n<s  la  the  nam«  of  MMM  H.  Pc>tsr«# 
Ms  oartnsr;    that  #«t««r*s  ohttek  boob  flavoring  tb*  n%Hotf  rr©» 
iovombsr  6,  1906,  to  Vnroti  4,  1&C7,  ■iiiWit'll  *•  Fotnor'n  testi- 
mony, M  lo*t;  that   jurling  iMbi  s>«sriod  Fotzor  r««clv*<*  fvm  tho 
07988  oontpiaino&t  8«a»8  of  sioney  saaoiaUing  to  IfM^GCGH   th-xt  Kffttor 
nsvor  s*ado  arty  atatossont  of  aea««nt  eov«rlia.&  tho  purobanas  if  tho 
p*oporti*s  ufttll  bo  proparod  <?a*?  shortly  b*fojr«  filing  his  bill 
to  set  asldo   fcho  award j   that  in  r«0?«ct  of  this  ititmwni  "^otsor 
testified  as  follows;      •**bi»  was  all  fillH  up  vory  hastily  at  rjho 
ti»e  Vt  <*oro  no-go  tint  lag  far  taa  jwaflMHMj  of  arbitration  Ml  noar  as 
X  could.     I  dida*t  horro  any  Hm  to  go  soar  ttblwij  MNNMl   fs~  hi<.i-*on 
rooords  or  anytrlag  of  tb.no  Idai,  or  loot  moordo.*     Sho  IftiiUjl 
tfMMMJ  ftirthor  that  in  Mittf  instajaooo  iho  roport*  Mttjlf  by  VfiMMt  to 
th«  It  Mi  ooaplniftant  in  rooooot  oi  pojrohjufto*  of  $r.ap*rti*.f  woro 
faloo  oa^   ©onewal^d  oaostnto  MNUft  had  Mil  MMM  paid  tor  tho  prop- 
art its. 

On   tho  aat:-©ritlo»  vfhiofc  we  havo  oltod  above  ryKmotme- 
ing  *h*  orlno'-nlo«  of  |«i  govorning  agoi*oyt   sinus  PiiMfV  fallod  to 
b««0   an  aooount  and  mads  falsa  report* t  a  «o»oi«i»n  of  infinity 
or  n«gl*ot  li  pros*«aod  against  bl»#  «»d  tho  bnrdon  of  aoooorttizig 
Oloarly  and  hrj»«»*iiy  for   all   at    tho  aioneya   that  MMTf   coomb  into  hit 
hands  is  iotooftod  upon  hints   fuarthay»oro(   ev*ry  doubt  will  be  r«- 
solvoi  against  his*  «nd  in  favor  oi    tho  aro&a  ooEip-.uin«nt. 

fho  first  purohao*  that  tfotnor  e^ado  fir  th*  cross 
•oncplainoat  was  lbs  orep srfcy  roforrod  to  **s  tho  Bonks  jiifiitp^ 
This  property  was  to  b*  usod  in  ©onasotioe  with  nknt  >s4r«»  c«Xlo« 
tbo   'Mayford  tardo*  of   0m  oross  onnplAl&ant.     flfe    prt^orty  was 
ownod  by  &«,   OlarinAm  i>.  Kai-,kn,  *ho  rssidod  U   the   eity  of  3os««»t 
iossaob-asotts.     kre.   H&tfks  w»#  t^  Hfi  pft*  OUarles  ;;.  Hai^ks,     *ot- 
«or  rooorted  to   tho  Qrvsw   ooi»pi^ln»«nt   that  h«  had  poro.feat.-ii  this 
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aravarty  l*ar  |XiOt€GQ,  whan  l«  fast  h«  had  t>*id  |9UiOfOOtt  for  mm 

araflarty.     The  are  a  a  «Aa»laia«&t  airitwMa  by  tfca  fill  MM*  of  Kra. 
Hawk*  that  Mi  hs4  y«««tv*<|  #»!>•     I  |    »§<  •...     tiharlaa  |»  fianka, 
tha  haahan?  of  KWN  MMttj    AIM  Wfara   ttM  aaaa  Ma  har  MM  MMR* 

y*t»«r  vwrehastiA   tha  ImMJI  *r'?»arty  with  fwnds  fumiatoaa 
ta  Mm  by  Mi  oralis  HtMj|lfrU)lllM(l«     Mi  flaaamaatary  MtiMM  IliiMa1 
that  he  vaea  l  MMtl  ef  M#4t§f  Bayabl*  ta  hiMaaXf,  Ml  &  «jfc«>ek  fax 
|19V,000,   »l*o  Mf4ft4i  is  hlntaalf ,   la  caan^otiaK  with  tha  mirth  sm 
*f  th*   MlgMMif"?    Ml  that  ha  afct&i»ad  a  draft  of   &ha  $»aw»at  >*«• 
tiaaal  Sank  af  SostaM  far  tMf&$&#  MJPM&i  ta  hia  Mi  i*Ma%     la 
tins  tlrattatataneM  it  was  txkismtsfomut  &n  "attar  to  «xy>x%in  tha  iA*a 
araaaatitt.      £?l«  ayv>l«nfttiSA  li  M  iMBrotafcla  and  •*  tnTolrad  that 
«|  mix  not  ttnta  ©ter  intarpratatiM  of  hla  twHtliiuHf.  MM  wtu 
flwt-r   QHM  n&i  iillinHiy  &a  it  appaara  1»  tha  aaatrast, 

ON  dirttt   ftTMBTiltlittiiW  fatta*  taatifiai  a*  relJtwa; 
*!*isra  w&s  £xt  pM*$l   (ftMJt  &ag»pa»  said  ha  414  not  think  I  MJm$4  gt| 
a  M$M  fra»3,  »  i&a*4  naisad  Harks,  who  awn  ad  MM  itM^MTtf1  li  lay* 
far<!.     Kaotat   Mat  $**f  «•**•  MMSa-S  to  «st  a  trie®  froM  hinj  h*  ha« 
lt  K»|   an  ft   aald  hia  agwita  wnra  unahia  to,   an*   that  ha  wa*  a  v*>ry 
aaaaltar  Man,  fi     I  Mat  to  Boston  Ma  task  *!♦.}-•.  Mi  a  tart  1  fit* 
«te«sk  li  ay  gWI  ardar  far  llcoo  *-ja<5  £!<,-, tHsu  in  Mil  1111  ij  If  I 
aaada-4  amy  »ar«  ta  titan to*     **■*     I  fauna  tkftt  MM  (tha  KMkgJ 
wars  in  a  fctWM  boat  toattvhsrt  in  iha  aeaaa.   «*     tha  fcca«s«  h»at 
ha*l   cs*«ft«  tot©  RfMJNVt  .aud  fli  f  aflgflj,     I  got  a  "baat   Mi  want  M$ 
ta  tfea  hauae  ho  at  Ml  Ml  M«  MM«     ha  «&»  a  v#afy  aX«aaa»t  ^artla- 
»*8J    UH^fcft.  Xt&u ttiia^JL „^ ^f/AftQjaJ&»J&JLU& I    -hat  ha   MMMl   o*ra   ta 
ytit  a  arlee  en  Ifc;   that  ha  dt<lu*t  MMt  Mi  ta©«»*  frna  it  ma  that 
it  Mi  hart,  ffljt  Hn  <tfj|ltf1  TmI,  IB  toftM  |JB  i MHJUlliTlwII ll  if  Mil 

t^ftJJLSBUMl  JH  II  ■         rt  Mi  Mi  *  »a«  a«d  ilMjilllllffi   Mi  MM     MM1 
aama  af  Mjl  if  MM  •♦antr.i  to  aaXX  it  thay  aawX^,   feyt   it  waa  aat 

MM9MH  Mm  ajiy  m$  ha  fiMti't  ear>*  to   aall  it.   **     Ranks  was  tha 
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dlaeenete  of  Hoeserelt  «it  Eareiwrd  end  wee  invest igat ing  rail  reeds 
fer  hlas  in  MM  privets  ew&elty;  b*d  heen     n  the  UitiaeRs*  c©»» 
silt  tee   Jife'iUn,    ths  See  Haeea  en*  th*  novth  atetlen   In  Boston. 
When  we  ha^an  to  talk  ?»b»wt  retire*?*  *nd  t srw in al *  Is*  get  int*?r*8t*d 

MM  Mt^i  b«  »onid  see  Hi  wtfo.    sht.  Bg  JBkJNBV&StLM&k  lHJfcl  iMii 

there  m  *  lerg*  ro«»  (MHNNMI  the  snd,  a  sitting  room  M  lihrary, 
test  was  the  osily  ree»  I  va»  in,     %e  left  •atoa.sleft.y  to  talk  ^tfrh 

lit  ifiTu  iry  iff.  *!*  ? irfnMiti  In  mm  iteiw  .Hin'i  ttii  ii  mu 

Itttftlly  h<»  watd,    *9)MN  gfcM  M  -mare  inf  emotion  MM  I  WWk  »*•  "#hat 
X  een  4e  My  yen  MM^wpm#I      B«  enid  H«*  ^*»»  net  h  JWMflfaMWM  »*»  and 
didn»i  like  to  p*U,  frit  j^M^ftft.llfrt  ,fj.  jTlillll  111  w<*  9^4.    *£«& 
J* -A  if*h  *fi  ft  IWfaj.  It  ■  fit  .flWff!!11    f^%-^f-  ff*  rF*-  ftf-  #f  -ft  l*fflfft 

l*-fWi  :Wff  ffjff  .flff •  iff  .- wig  mi'   *  baT<"  ****  tA  i  *•**  *eal  ®f  **• 

psnss  here  In  the  investigation*  I  her*  MM  Balrfng;  tfer  MMMt&l , 
end  I  have  eeent  saore  weney  than  h»  Mi  ntl|Hi»|  iw»*  an«i  he  emit, 
♦*»Ate*er  I  &et  I  eacpeet  te  apsnd  it  in  a  S^)J^SU^B£Xk!k  anyway,  h&& 

— *  %  Ifflftfl ,  (Ml  II.  HMJfr  nt  ti  TTIirtl . llHIIBlliH* *    *  »^a  IM  depended 
en  what  kin*  of  price  JMaJUBBgi  MX*S^B£&&3.    K  TliWJffltf  Mil  TlffTJl  ht 

MinmUii  in  imn  it  f  ■  iwi.  i^  iiii  m  ijiiF^  ^  ft^  tfl  tiiro 

!££*£££♦  **     *  MM  ^  Mfed  t©  huy  It  pfo)  ?r«pertf]   fer    .  ■,      I  M 

ncre,  *e  Be  said  lie  *eiAd  nee  M  the  next  dtgr.  Ma  He  did  eee  **e 
every  -iay  fer  fir*  WJV«  •#  %  his  Itttl  irltit  h«r  isade  a  tsrloe  ef 
ISgMi  M  %ere.     I  tail  I  eeuldn*t  m  |y|  j^y  g^y  JMBfl^lm  ,fo.r. 

IrtllBiJteUBBHBBtP  thftt  ****  »•*•>•  OB  ■  s'Ht*iie  srk«,  y|| 

ehenld  h.yre  five jNg  effnt,   e^wr4a»tnr,  on  any  prlee  the*  I  had  to  eey 

*ia,   MM  I   MM!  »at  eesaihly  to  «ere  MM  feh*fc.     H*  ««i^  if  t  j>*M 
hi»  13,000  u  MM  Ml  I-g&LJlX&J^^^ 

*  t1*  "r  irrnilr  im  mil  %t  mini  Ulitifiirti  mflrt ..i.iwi  itiMlii  n 

ftly»  &Ua  .$iH.0c:  ,    yj  I   aald  X   aerfc»tnly  Bm^M      '  M^»  a  ©estraot 
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a  «f>ntr**ot  r*«.U>l»«  tho  ll#t»*50  chock  on!  th*  JNHftMM  of  the  prup« 
o*ty  *t  sis&.ooc  w¥i  rfffiV-%  ^ygfrfflftl^  ,rqq.*ipt  for  ,fl!*«4;&».QU,.  ifclA 

«iws*  hook  t«  Chle**yo  mH  -woo  %»  pit   UN  VHMtf     I    /  fife* 

T>*OT»*ir«t IfM  It  olo»o  Hwi  *<*«''   *»«*  IMP  flNl  W   I*    MHrt|%     I  ~q.\j| 

le^ttaMtg^l>iaiJfc*  JB&t^y  TOLJU&ltl:. i  UULflA 

I&jlMLlftdfcM^MuJNfti     Th©m«.«  n^ipro-whi  of  tho  ittft,    <n  ■.   t  %&4  >.U» 
I  noodod   00*0  aoro  ssospfy  to   EWjUmfo-   tl'.o  oror?-£*fy ,      '    I    ink  fee 
want**?  to  know  how  «««&  M&f  I  wemtod.     I   9*14  fV  I  »•        MI4  h« 
aw!T»n«o<l  m*  MStfetV  flf>C  |$$$f    gn|    X  .  &ont;  .$,  JMttAjQ gg  /y*,; e&  th*.:.   It  JQT 
own  or4«r  for  $H»»#$*«   **     %>rt  I  ftvtifttt  F&tiko  that  I  y?*13  *r- 
rt'oo  l«  So « ton  iMMMf  prooowo*  to   clooo  01  tbo  Tovrolno  It-til 
liMtp  ■iftlBg*  it    ^«*  not  ».  attvry  Is  tfei  lo-jGrtieo  IfM  to  M» 
knowl^-tfo  DP*    Ml  K**«  Sanko*    figootuYtt   N   t5»«  &Mii«     X   tol«  IwftW 
♦Hurt  I  htl  1  ohoek   ir«!WR  to  «gr  own  ^.-r  S#r  o  X  -ii*  tttt   toll  tht*  far 
whot  mount  *  to  cloeo  t*ji  thi«  *atiro  tro»«»3ti<tn,  «M  if  h»  *oald 
go  witk  »*  to  tho  hank  I  *VtM  g*t  *h»  tfeftl   iMiAMMl  tfil  Mtfto  i: 
HtfctftttOJltt.  **     t  told  Irtn  I  hoA  »  l«*t«*  of  itt%:ro<)4«tl<Mi  to  QMI 
Xnttinol  th.«wwwt  fNMp9L««     ♦*     *h*l  I  giM   tfetft  I  #**,.*  M«  Mo  o44fc» 
Uhlfffti  tHiftflf  ..In  g»?fnaoy  ^  jgh  1  ^^  ,  WH  ^f^  ,ff '      ■  '    H&M  tho 
IfeJinJt  *H*t   t  ▼tnt#f  tfl  pH  thio  aaioh  Hll    Ml  I  vfo^l-1  jftg|  |  o»o,'.Aorlf 

*ot  tho  «5S0/:  ft   In  o^irpouoy,  or  jot  *  a**!ilor*»  ahack  fur  tnat  J& 

got  *  «**hiov'8   MMM^I   i't'.m  tho  itaHH^  ImA      **     I  Krrojr  I^aq  MM 
laJSBSaiill^aiifiW^JKj^  otlior  ttom 

I  >>o^«»  ltft%ifi«4  to  hero.     jjUUtUJMM  **■**.  if  ,n^ ...t»otfvMiy  v.-ul4 

L3STi*J^«:(ilJuJJi^^y^iS££.^^^  »<  tt»   H  I  ,     0  said  i'ot-   ;«« 

Hwi.k#»  Im^  bjm  In   &  drai't   to  ftfcl  ©rdoi-  of  Bdward  H.   Fotort 


<  ■*:K£ri-'r  .*f-J  MM    ■  ,r: 


r«t*ai»*d  in  my  aoaaswaion.     |  H|||ft|  Brtlflj  Il  %  IMlpT* 

on  oroao  «*»% Inst  ion  #at»or  taatlfiad  aa  fallow*: 
•Aa  to  tha  Hanlea  wattor  1  undertook  the  purchase  »»<i  ^«jgi  to  -oeton 

to  »wigi>ii  it,  **  p .npf. iftfffti m  nil  Milt  nf  in  iniymiiiiil . it 

iHiwHUUM  I  iii'i  nwy.wi/l.. imfw  -'FFi^^iwtiwii  m  numi  uftia 
Billwrt-  JNtijI  %nd  Mft.f5i..»tiH>>t...iiWiff  wif ,,-K  w^  fifff  j#*i 
Mm.  t  niifi.nwi  n  m.  it  *!  ffl>  '^"ffi  fin  Hi  titirtm i  l  mmM 

U  llnaiii  f^i  mrrti  lite  n  titliwrjBi  inil  to  y  timll  iflii  11^  .ibwt 

§!LlaLftSLJMUB»8lLafiB2Z«      ***     IN  flttft  *ri#  x   tO0jte  •**»*$•  i«  ey*- 
reney,   and  I  teak  |B00Q  1»  a  oarlified  aheafc  to  say  ©we  order.     The 
|1C ,00©  in  cyrrenoy  was  ygflffl  the  H9<hX)  ehaak  liltfM  net  he  e«~ 
•«pt-'d  to  hind  tfe#  naargaift,     I  HHH  take  $D.tU00  Itt  ewrraaey  he* 
cause  X  would   rath**  Im  a  reeaipt  for  it.     I   6t4ft*t  take  a  #11,000 
oKeek.     I  **&%•£  It  IMNNI  jgfct  earraney  or  1  certified  ob«*k,      1  had 
the  $10»e<00  in  currency  in  bills.     I  do  net  resuMher  what  the  si  so 
of  then  va*.     If  I  t»«k  a  aheeft  I  knew  I  VMM  -"vat  it  |H|fH||jf|if^ 
»n*   go  t  took  tlttf<W8f  li*   C"-rr****!y,   and  1  took  fka  llooo  eheek  in 
the  *#p«  that  WJjdU  he  enoaiih  for  Hut  first  payment,     I  took  a 
eertJiH^d  -^«ek.     If  I  b*idi  tnken  $X1,*>0O  In  eertifisd  ehaok  I 
e«wl«*  not  get  on   that  In  Beaton  any  amount  that  I  Vatltea  to  out  up. 
I  tMJMMttfl  Mr,  Ranks  It   taka  a  certified   Hi  till  for  $1,&O0,    %nd 
if  ha  4i.1«*t  to  taka  tko  «mrr«»ay.     I  can't  tall  what  form  tha  our- 
reoey  was  in.      I  task  it  ant  of  mr  WUOk  $*»*%t  OHb\U   *»  t?e*o 
tliaea  I  usually  had  at  laaat  for  *ae  $1Q»0£C  in  my  aafety  deposit 
wa$lt.     X  tm  care  of  that;    1  RAVI  net  looked  it  ma.     Hu  ptPfttt 
why  I   took  tha  #10,00-0  out  of  ay  aafaty  dapaait  vault,  i*»ffit*»d  of 
ahaokisg  on  my  hank  waa  feeoaasa  I  eould  fiakjOj^J^KS^fiEt   aed  1  had  it 
in  #014  ao  ©a  to  Hftt  a  Xagal  taiidar.     2  dida*t  tak*  tha  gold  to 
Boston.     I   a&id  I  had  gall  aartifleatao,    that  la   tha  leg^l   tan 0**, 
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it  wight.  *®  mm  -»r  ^.-**y-^.^±n&±mimMi.AiLA&«  wgjto&*M  flto 
luff  iMiitf  tin  Hi  l mwii j'lflffiftif.it ■  M M i"*1  *ff* .fl*;.  wr ft  ^fr  ffi* .ft 

tteooo  day  ft  ^       **»     Bofoyo  I   «*<»«  ha**  1  g*?«  him  fKauikJ   tho  $1,COO 
ehook  *a4  tho  #X0t*>t>0  in   mtrrosoy  JBfl  took  hl»  r^atiat,  fty  It.     Mo 
#ov«  ko  «  roolot  f©r  th«  ton  on4  *  ooatroot  for  tho  ono.     In  my  ii~ 

reot  «x«sil»otioa  X  onl«i!  ho  gars  wo  m  »mam*m&Tim  r*««i»t.     a  rec«lpt 
1  ft  on  a  roe-«jlot  "blmk,   its  rogula*  fera.     A  »<«wioronfhMi  rooolpt   1« 
tta4«  on  »  MLnnk  ftlooo  <if  ?»»or  or  l«ttor  hood  IV  bill*  or  •aaothiae 
»f  that  feints   «A4  thio  waft  a  liHilUliiii  or  HHtlliifUg  of  that  kind. 

^  _— »*  iia!ii  Iff  Wt  It  HfiiiiT  iBmi;  .Hi.  urtfr  wtf  .ifljftwtft .  %  Itfflii  jl  mn 

££&&££&•      I   MRU  IBflMfcJM  IMMft*     X  Jfla°1*  thiii  ^a*8**  *•  *•**« 

Th*  tftiHlffg   ♦!  «■&££  g*t  i  mvamrm&xmi  roooift  for  tho  0X0, (X*Q 

wbioh  ho  afpaMl  Jfce  giiru  *m»  tibia  tho  imft  woo  elo««<s  in  Bootoa  Xator* 
it  twiff  §t«  *«*     t  to^k  a  iSNMJi  fos*  81'3'9fCCi©  T|niaaHw:a;  1  oftatttao)  .fta 

i rt  lTO«ni*  irt*^ , iffli  f*r  Hfr  ■*  U  ■**  * -f«^   x  •***«!  «*t  it. 

X  know  *f  a©  roooipt  frow  B*»  Bsakf  iPtBtilflli  that  »•  roooiwaa  *ny  of 
thio  utonoy.     that  1*  tho  roaaen  I   took  tl  19,600  ^HLlJMMiiiJMi 
139.000.     llLJtjcMiMSE  to  tho  |m  ,0Q9  X  ha4     l&,Ooo  in  ©  ^rronoy. 
B«ettu»o  X   thought  X  might  not  got  the  roo^ipt,   MM  fcj|j^|  JJH  H 

wilt.  Mwi  ■nHi  to  tia  itriitiifli  ifci  jmrnwiri  *> x  *•««  *•»  ^»«a««4 1» 

carro&ey.     1   think  it  **»  «*tt«n  frosa.  tit*  Hotiesol  Bonk  of  tl»#  fto* 
imfeXie  on  j|  MMJWJWw     *  <Soa»t  thlak  o«  a  ete«ok.     X  think  X  »i4  to 
feoxrew  it  ^rsiottcaiiy.     X  4oa»t  ViMWlAMff  oxaotiy.     X  €3cp«?eto<l  I  might 
ato  it  or  Might  a«t.     X  «s«'t  roM«»««r  omotly,  fe«t  I  t.'iak  X  got  it 
thojro.     X  Tot*X4ba't  »©y  X   get  it   thoro  aoaoXutoljN   **     X  4ua«t  9MMM» 
h«r  jsiTlac  oTiy  R©t«  to  the  latlonol  Bank  ol*  tfeo  Koo^olie  for  #X0,(K3©j 

t  ^MMifc  «MdMfr  i  ^o  «o  f^  <^  tr^Tr  fntiffltt  twit-  ftsJntti^Ni 

t<  1  111  WWli'     M  that  U»o  !  4©B»t  think  th«»«  wo«X<l  haro  hoon  onjr 
— MMMlMtt  Op-  JMkJa^  MMl|  i^fflffilffiiltli-      'Sh*  r«a»o»  l'or   taki»u  RMItt9l 
in   fttmosey  woo  tafcg  ««Ulll   it   that  way  when  tte*  4w»l  woo  IJUJt,    a«4 
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that  wao  «y  agroaaant,   a»<*  if  I  had  to,  I  would  carry  It  out.     fho* 

2  wont   X  h«d  no    loubt  X  WMflkfl  b«  aV,l#   wo  got  saocoy  on  i  fltHMnt  to 
Boston,  but  I  4ta**t  know  t  h«*d  «  lottor  of  introductioa  in  Beaton, 
•ad  I  think  I   ooul<i  oaoh  it.     1  wakaJ  hla  CD   *«>     rt  *°  tho  bank 
and  tntraduoo  aa  and  jydUlJffiKOJafcZJ^^ 

liliiim  i<wi>i  Irti  urn  nwHtti  in  ii  ii'   afcami  *»»  »« q«o«won 

**•  INNtf  tiipil*  **•**  ^y  ability  to   Mall  a  jaa>frg|   (JUjii  MaWtf  i 

mi  m  iimi  ti  iwi  i>* A>  **  %****  inff  fwt*  w  n«  oi»j»«t« ..-j  t© 

fearing  onythias  to  do  with  Mm  4#«1.     **     X  aaaaVJaUftatan1  SaWnUM 

ill  jmn  Imjmimi  I  Itii'l  nil  it  rtiiiiiftt  mbbmw  attaint  I  mi  iil  i 

race  let,     i   took  tfea  HOf990  Nat  ftfctaaaf  **•**  !•  praotionily  tfco  oaa» 

fora  a*  tho  firot,   **•     1  h*v«  no  tfoubfc  what  X  raooivod  for  tho 

Bank 
$tC#(KtO  **•  tho  draft  if  tho  National  MMWWaVgi  tha  ftatioaal  i*aak 

of  the  ft«$ufelio  at  Cntoago   for  |fiSt«#ta   «faiy  14,  I9«*6t    wa&gnndl 

Joten  C,  FotUBf  in  ay  handwritiae.     j Ja^tJJftJtfl  It  Jail  JtUKLMtt 

fgun£,     J   %  ink  **  **»  #*1?i  Ii  *»•  national  B«*k  ©f  the  rtapublio  to 
lift  an  aoaorandiai  that   they  had,   «©d  got   th#  aonoy  out  Mil  ?<l*oo 
It  in  tho  rault.     It  i»  not  ay  rooolloetion  that  it  lii'tatf  a  n«N 
raaflua  that  thay  h»*dt  and  reulaood  the  aonoy  X  h®,&  la  tho  vault. 
X  hav«  no  raoollaetlon   in  the  aattov   that  X  wish  to   Inanity  xa. 
1  dldn*t   «ay  X   didn*%   toko  tho  Hfcaftf  down  in  &  ehook  booauoo   I 
dida*t  want   to  havo  tha  hank  pay  a*  oaoh  on   the   una  ok.      Wm  Roesnd 
tiao   X  aakod  to  havo   tha  ohook  brok«»  up.    1  atdfc*l  Hit*   to   as.* 'for 
oo  a**  eurroaoy.     BufllalflUMMi  JM»iaattaUJIB  JaWntlfcal  ot>  Mall 
Jtla^     X  IUaH  ear*  t©  aok  ror  it.     1 JMUataa  U  H  ob.Uatoa 

Ift  Jata^MoJatiJaatalUJaB^^  H  Jjj  J^aag  ^^i»fr»  ■ 

Wo  *io  not  dooa  it  n#o*»»ary  to  dioouoo  at  Xm&th  the 
ahovo  tootiaoaj  of  Fotso*  la  regard  to   th«  Ka^ko  tranoaotXoa*      Ito 
iaoo»aiet»mci«t  and  laoroOakllltloo  ara  obvioao.     Tw«t*<3  by  tho 
etKisdardo  «ev«rai»g  ag^oy  whioh  Oa  ha*»  horetftfore   st*t*-;if   ^ffftT*! 


explanation  of  hie  falee  reoert   is  unoonwinoing.     But  ^etaer  eaya 
ho  waa  not  an   agent   in  th«   ti  **i:  aaiien;    that  he  waa  an  independent 

wen -tor;   that  fhomae  at>ptfowe«i  of   MM  d*ala     We  are  ol early  of  the 
opinion  that  the  evitfaiio©  ahews   that  Ittkir  was  an   agent*     Wtlilf 
ll  fit  wi'l^JB   Oat  tha  erigiaal   agreement   hetweon    t.he  erase  eo*~ 
fl»t»SS) I   e.»rt   Fetter   tn  r*<e?>#et  of    the  purehaee  of  .property  by 
ret nor  f&r  the  ores*  eottalalnaitt  was  ato.ufi«d  fey  the  woora  of 
<JlT»«t»rs  «o  ao  M  perasit  fotssr  to  *st  a*  as  tiulijiSflSHt  T«dw 
1b   thi*  transasllo*;  mr  1*   t^er*  Iffy  ewidonoo  thafc   the  MMtN  if 
direotore  of   U.9   cross   so&pialnaa-'t  Joiew  that  £»tstor  «aa  acting  ae 
an  iiid-.:-.    ;- :  nti  v*n  ior.     tf  Thoasao  |MBfl*Sotas  I^HW*  to   ORantie  hie 
•  iuiuM  fe>m  that  of  aw  *#«£at   to  an  independent  w*aftdor,  fh©ffi&*   a«t«d 
without  authority,   and  he  w»i  ;aereiy  aiding  jfstser  to  aeeesipiish  a 
fraud  •»  th#  sroes  asaplaiasnt*       MMPII  are  stgnifieaat,   epestfis 
faots  In  ewidensa   that  indicate  that  jfetssr  w««  an   agent  and  not  an 
4fta*pend«nt  Tailor.     Ho  surah  essd  the  *  resort  y  ^itto  s*oney  fur  ished 
to  hi»  t*y  tho  ersas  ooapl ***•*% 3  h®  paid  th®  Mil   for  tho  guaranty 
of  the  title  of  the  property  to  tho  sr»sts  eotspl&iBKsttt}   Ifttf  fee:  mede 
a  V«|«P|  of  the  tronoootioii  to  Has  ©roes   |MSjA*jlMKie     IfeQ  report, 
hearer,   Hi  not   show  that  ^etaor  had  paid  Hanks  #2l,OCO,   aa  ret- 
ser   esl&ina  fe«  did,  ©r  that  retsa?  was  retaining  #9,000  ae  hio  oess- 
adrslons*     But  there  waa  no  neeeesity  of  a  report  at  all  if  .Fetsor 
woo  r#%.iiy  an  indopoadent  fWMMfi 

In  ro&ard  to   the  #1000  sneak,   tho  $1 ft ,000  snook,   tho 
two  items  of  110,000  sash  in  ouxrsnoy,   tho  *So,000  draft  of  tho 
tbaottttt  National  Bank  of  Boatan  on  tfeo  Xatienol  Ba&k  of  the  &ep«B- 
lio  of  ^hi«tag©  payable  to  Jfet«er»s  order,  reiser 'a  teetisaony  io 
MlliillfMllllf  a«4  luauffieieat.      in   sen»i4*ring  ««taer'«  testi- 
mony i»i   t.  4a  rasp  eat  we  ewm&t  ignore  the  faot  that  ^etser  was 
oonfroated  with  tho  4oe«a#«tary  awl  dan  aa  of  the  #1000  oheoJc,   the 
H'PVaOCg   eheaJc,    tho  sJBDaOOO   ;4raft  of    the   ahawskut  isatioual  £ank  of 


(I 


■^^•v  ' 


4 

■ 

■     .  :  <>  7 


MM 

t*WH> 


iiottton,  muR  ©ould  not,   therefore,  deny  the   «*i«t*n©e  of  th©*© 
aawmnto,  btit  »**-*  fere«<t  If  affor  an  exislan  action  of  theau     It 
will  he  ©h*©r*«A  that  yotaay  t«etlfied  that  on  hi*  JL4£1&  ▼i*it 

i©  Beaton  fefe  gar©  &«&ke  the  #10tvo  oheax  mil  the  #10, O&O  in  our* 
r©n©y,      aaawainf  that  H  ©o  true,   then  according  t©  i1  ©tsar1  a  tee* 
tixony   that  £aaka  «M   to  fee  gi?e»  Me  aMltional  mount  of  tltt,GOO, 
thai  h©#  ii(MMMF|  ©a©   to  fflAH  H^ii^f   ©no  WW^t  th*  eautnnt  to  he 
f»ii*  for  the  property  w&a  §3Lf&«$99|  th*  total  «aft©uat  n<*o«e«ary  for 
Fataer   it   have  taken   t*  Boston  on  hi  a  ttflgftg   trip  waa  $*f$*AQ   . 

#&%  lmw%<nA  9$  taking  $Le9 ft&5  n«  tfiufiii  that  h©  te«*  «  •'&•«*- 

for  aaft©94|  MM   D    ,  '  I  e&ditia?fca3   In  **irrensy«     $M  other  *ar4» 
at  t©oH  #fotCO0  »*r«  than  h«  jjiitii     tfwti'iarasaret  aoooiMtat  to 
Fetsar'a  taattaoay,  tttQGd  ©f  the  &9»vQu$  thank  whiah  ho  took  to 
St*  ton  e*  fcio  BJMBBBl  *ril>  *at  *"»*  Ma  iijiiwiliiBimj  m-%  the  )9t ■'■■ 
*&«  pat  in  the  far»  of  a  draft  a»4  aalied  to  his  ©art*a*r,  Adward  k. 
Voters,  «t  Chicago.     Bat  why  MM  It  aaaeaeary  to  take  tho  §tt#§| 
to  as©*t©»,  got  *  draft  for  tt  to  the  «r«t*»r  ©f  Pttera,   .tad  then 
mail  it   to  #©t«re  at  tthieago*       Wo  will  not  repeat  tho  racoon* 
Ft tsar  gave  for  taking  tho  *17p,oyO  eheoit  sad  tho  tlO.ooo  in  oar* 
ronoy  on  hi*  .HSSM  **ip  to  Boston,     tfa  have  eet  out  fully  hio 
t«atiaetty  t»   Ml  reapett,   and  wo  think  that  ohvionoly  it  appear© 
tnm  tho  tootiftony  that  tho  r eaten a  he  ©ff#ra  nr*  not  aati ©factory. 
Wo  have  alea  etatad  at  lengt*  ?4ta«?*«  taat  lawny  in  regard  to  wfe*re 
ho  got   the  tv©   ltmea  of     e*i*re&4©y  of    A-,00^  ©aoh,    ©jtl  nhot  ho   did 
with  the    Iraft  of  tho  ftu©Jantf|  national  Asm*  of  Willie^  whieft  ho 
toot! fled  wa*   t©   •rati at© *  the  two  item©  ©f  ourr«noy,     All  of  thi* 
t«oti«WMy  in  irer  opinion  io  indefinite  Mi  evaoiY*. 

a©  far  v©  hava  ©on»irtepo4  JTotjior*©  teotlrsony  inter- 
nally,    B«t   there  is  external  jflliMI  whieh  Matradiotn  hio  t«e- 
tijaony  in  aIkt*rial  roevoeta.      U  vili  N  raoall^   that  Fetaer  tea- 
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tifiei!  in  wuhetstfiee  tlhat  nogetlatione  for  tho   eale  ef  the  nroyorty 
ir«*re  oanrlod  on  between  hi»  «ai  Hanke  out  of  the  proewnee  of  Sire. 

Hanka  en  a  hoxtoo  teeatj    that  eianhe  tvXd  hi»  that  fcr».  Hanks  #i<3  not 

want  to  soil  tho  pmytllli  but   that  he  would  induce  fcrs#  Hanks  to 
•oil  If  he,  Jfatsor,  MMitf  e*y  hi»  $&$••§« 

Mf«.  Honks  teat if loft  that  oho  not  Father  on  the  house- 
boat but  MM  not  INMttteMat  of  ta.lk.lttg  about  bueinoao  with  hlaj   that 
her  husband   told  her  tfcat  Fetser  llod   eallo4  about  buying  tho  arop* 

erty  fer  a  railroad,   an^  that  ho  teld  her  tho  erieo  was  to  ho 
f&ftgitiil  altheuc**  tho  ft  rot  $tfmr  orao  a  lower  aries;  that  oho 

■ioot  not  resaeatbsy  that  at  tho  ling  oho  exeewto^  the  §gaj|  at  tho 

Teuratwo  betel,  fatasr  m,M  hoy  husband  worst  et»t  ttef  loft  her  at 

tho  hotalj    thai  oho  dees  mot  yomomhoa?  that  her  husband  loft  hoy 

at  all. 

teatiflo4 
tho  cheek  f©y  $1000,  whieb  ?st20£/»oai  Uvely  that  ho 

paid  to  !?ank»  on  hi®  first  trie-  to  Beaten,  was  til  tifi  sill  in  art* 
rtenee,   gfjf  shews  that  it  was  paid,   t©  Mrs,  Hanks,     It  lo  true  that 
Mrs,  Hasks  did  not  rsiaeisbar  tho  pmymemt  but  oho  identified  h«y 
elgneture  on  the  shook,     fh«  on4«y»«no»t  en  tho  shseik  i*  at  feX» 
lowej      **ay  to  tho  order  of  OX&risd*  &,   S.  Hanks,  John  yetssr, 
CXartnd*  B,   a.  Banks,*     Tho  not  at!  en  o  en  ttu  oboak  indicate  fur- 
thor  that  tho  oh  oak  was  ?mid  hy  tho  &oss&ereial  national  Hank  ef 
Chicago  on  MKjfeJftMah    ?h*  i'ltfllEUt  ^ew»  that  this  was  tho 
sa»e  data  on  whioh  the  «hoak  for  |iW,«(^  was  paid  at  Chicago  by 
Hal  National  lank  ef  tho  Benublie.     fho  ©hook  for  $1*0,000  was 
taken  to  finotnn  hy  Fatser  en  his  SJgatJ  trt»  mi  wao  eaahed  In 
Boston  hy  th«  ^aanout  JSatienal  Sank  en  July  Id,  190C,  tho  dote  en 
whisk  tho  deal   for  tho  property  ***  «anow»atag#     Tho  inf*rnnoea 
ar*  clear,   thoyafera,    that  tho  ehspk  for  pUMMI  **«  waju  en  y*t*er»s 
trie  to  Boston,  net  en  his  fir  at.  as  h«  testified  it  wao; 
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ws4   that  It  MM  Ittll  to  MbJUttl   ««*«•*  H  IMKJWJWMU   *• 
J'otrtr  t#ettfi<*d  it  iftf, 

*h«o  Fetsor*©  t©«tV#ony  it  conoid  or  ©<f  i»  eenjnootloii 
with,  tho  ©thor  ©wiiSono©  relotl»$  to  th«  p»r«h»»©  of  th©  Mw&k© 
prooorty,  w©  oro  ©loarly  ©f   th*  oplniom  thot  7©ta«*  wo*  guilty  ©f 
frou4   sjfjalttot   th©  ©r»o©  ooms>Xsl*»«ftt;   a*t<*   that  f*rth*r;*oro,  «w«a   if 
th©  *i««»ti©n  of  frattd  woo  oilainat*4  f«t»©»  ha*  rooa'saably  foil ©A 
%•  »©oouttt  for  th*  aifforon©©  of  $£'?#OOQ  ©©two  on  gfe«  prio©  actually 
pal*  for  tho  p»©v«rty  ©A!  th©  oaotftvt  *14«h  a©  falotly  roportoA  that 
h#  %%d  poi<i.     It  follow*  the*©?©?©  that  Vats©*-  should  oay  to  tho 
erooo  lumplninmit  tho  MM  of  ©W©j6Q§f 

Xn  tho  p<ar©ha«©  of  tho  Hnnko  or?sp©rty  Ktfpil  19999914 
th*  two  ©hook©  tmyVbi©  If  tho  or^or  of  rotator,  ootioly,   tho  eh©oh 
f©r  lie.'O  m4  th*  oh**k  for  fl?$,yfc&,   *ft*r  Tk©w©|  a©4  roforr*©' 
thoa  to  hi»  for  hi  o  i«op«ott«o# 

I«  roop*st  of  tho  Ifltjrj  puroha©©  tv»«r©  woo  oorr©»©;m<i- 
one©  hotwoon  Thomoji  ;m*4  fot««r  sy©4  fhoma®  «*»#  'Ktimi  faatfe  was  M 
follows:     tho  Aqf  oTtor  rotaar  ha<s  oXooo-1  tho  4ool  In  Boston  ho 
wrot*  to  Thoao*  frow  Boston,   oaring!      *I  b©$  to   ©©©loo©  yoa  ,-ero- 
wtth  <mlt~alais  ©ood   fro*  ay*«if  at»£  wtfo  to  tho  Mtf  nUgH    MM!    '--nXmrn 
InMwa.  Hallroa©  C«»posy  for  oixty  a«ro©  *©1<*  yarn  for  tho   n?ayfora 
Tfar4©»  at  Mitt  per  mm,1     H)  July  $3,  fcttt,  NtW  ©oat  $B©aa«  a 
Mil  of  the   QMlfltgi  Title  *ua4  Tmrt  Oeapoay  for  $948,  port  ©f  whl«n 
wo*  for  tho  guaranty  ©f  title  of  tho  l*mk»  property.     o»  July  S3, 
190©,  Fot**r  wrote  Thoa  \©  that  tho  parefcoae©  of  property  for  the 
•H«yfor«  Y©**"  h*«"  hoon  tfjlflti   iR**  wonest*©"  Thom^o  t»   *a»thsrl»© 
•om  ono  for  you  to  ©hook  *p  my  book  «he«k«  in  thl©  transaction.*     im 
Joly  94,   1906,   Thoaa©   MM   Fotoor'o  letter  to  ifop»©«    ^r^ctJ^  Mk 
•t©  »*k*  tho  *MfffcM*!MI  KHjim  |<i  hy  JP«t*©r.     HI  A«r  -*t  t,  if  eg, 
Ko55po»  wot©  to  ?h«m»  sitatiBg  that  tho   "orook©  wore  all  «©tH1>Ht| 
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to  hist  ffhl   0MM4  li  MiMNMpfMNl  with  thn  XI  ?t  »ttaoh*.<J .  * 

?ha  f&r#gr»i»g  ©orr#*»oi;4«aeo  ©ata^o**.  fh.onaa  saod 
tfetsar  *<a<5  Tfcotcao  &a*  8fa§g»if  ***©*<•?$  that  ^lt^Pu^h  ?*?©»»,»  oat 
&*©*©*  Jaxfw  that  Pttizmv  waa  oratoaftlng  to  ho  m  ll<<|HBa>a|  *«&<• 
<9»r,   aus-f  *aaf  fcharoforo,  ur '•rr  a©  dwty  to  jaoko  a  report  ©f  Ma 
dlsbarsaaaflis  fc©  the  wren*  ©©a^iainsnt,  yat  iftdjnas  a«4  Kappao 
HM  thrim^fe  taa  f«»allty  ©f  »$*provia4i  y«ts«rv«  jroportt   **»« 
also  ©f  umawflWg  a  hill  for  i  mMttftUlty  policy,  *toieht  if 
#st*or  »»»  »»  IwMflNHMliKt  WfeiWFj    Hhj^gi  Ifttti  fc«»a  s»at4  "by 
S'otaor.    >WBMwaaw#i  thai***  !Mfl  ISjgrjint  >*  n-.it  to*  Fotsar 
to  vataia  $fcf«0C  A*  ©«  i  Ml  for  toll  log  to  ftMi  ©roars 

4«RaX»iB!<At  proa  arty  ahlah  ? etc or  o1*Am«4  vaa  his  ©w», 
iaoo©*  r#««iT#«l  »»  his  ahara  of  th©  traaaaotioa  part  of 
th®  ©©Ri&iassloaa,  fHHiUjr  #43£<<«,  -arhiefc  -*ao  l§gC  ©a   ;':-i-'  ,' '  Gf 
tha  aesouat  S'otssar  f&XaaXy  Hp3»iti  that  In  »*14   for  tho  arsa** 
<*rtyt  «ei*<  th©  »»&«»%  ©a  whioh  Fat*?  or  aatiaat**©-  his   iflllTmtf tftUti 
of  49'-''  .     4«  v©  tir.iais  that  JFctswr  w^s  fftjtatjf  of  fraaa  it  f©X~ 
lours  that  ho  is  eat  saiitlwft  to   th©  HNM9  as  ©omMoaioaa,  ©hi  eh. 
fe«  oivioad  with  F«t*r«  &a3  E*sj>p«s.     Although  it  A#«t  mt  ©»a«t«r 
that  fhoaa©  rooairodi  aay  aoaay  la  tha  Kaaaa  ttaroaas©,  ta©  ©Ti4aao* 
•ha**  that  ia  ©th«r  ftfEttiato*  h«  raeaivad  fraa*ul©»tly  l*rg;« 
austs  of  asoaay  fro»  J*ts«r. 

•a  sura  of  th©  ©piaioa  that  Xaoataa  sad  TlllfM  ©era  la 
a  conspiracy  with  fats©*  to  defraud  th©  cross  oojoplaiaant  ia  the 
liaaka  tra&eaetloa* 

she  ourohi»ae  of  property  known  «*s  tha  Jaa&iiaga  pur- 
chase MM  th*  ©uraehaae  of  ©roa«rtw  ka©*a  M  tha  Barry  pnrohaa© 
ssay  he  coa*iiar«4  togathar. 
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la  th©  Jennings  purchase  the  eropsrty  *a*  rep© rted 
Vy  F*taer  a*  having  bean  pur ehaaad  iron  Augustus  ffwlapli      lit  the 
Barry  purchase  th©  property  nae  repartad  hy  tfatser  a.*  having  been 
©urohased   J'ron  Charts©  *-•   Barry.     *»th  PHMtaSI  «■*»*  Barry  tNW 
dwtrain©.     *r   liflWI'lWll  to  WW  use  »f  dw*»le©  t»  th©  pureha©*©  In 
a|ii#>eti©n  and  in  the  purchase©  hereafter  <Us«»as©d,  we  i|  not  in* 
|Mi   In   «env«y  th*  l#W  that   the  us*  ©f  dummies  it,   its  itself, 
l*pr*per.       ?!*  raeagni*©  that  duwie©  way  be  «M»pl©y©d  nraatrly 
in   cesjplieafcftei  real    aetata  purebaaas.     But  vr©   think  that  the  ©vi* 
dene©  sh©*«  that  in  the  purchase©  io  question  MNl  in  th©  purchases 
h«ra«kft«r  4ls©useed,  ^stser  used  the  dususl*©  t©  assist  hip  in  hia 
fraudulent  purpose©. 

Th©  Venning©  pursthant  jrtpjftj  s«v««  separate  pur* 
©ha©«».     Eapp«»  ©upervised  the'  parch**©©©  in  ^aaattiajs  und«r  J»'«i- 
s«r*s  directions.      'i«e  assount  reported  tey  Fetser  a©  tha   cast  ©f 
the  propartlaa  wa«  $146,61*0.     8M  ffWlfH  r*«eiv«d  ©nly  $77,390. 
Thara  «&e  a  dei'lsit,  ther©f©r«t  of  #68,990, 

th*  Barry  pureha*©  *»«  e©«$p©sed  as*  nine  separata  pur* 
«h*a«©.     fha  HUM  reported  toy  fetsar  wa©  &i  3*' ,-: -''■*'<•     Bmi  vender© 
r a  aai  vad  ©nly  tl© 1 1 ft 1 1 1 . 

In  tha  Jmnings-Barry  purohas**  th©  istal  deficit 
m  §94,650.     y«tsar  admitted  a  daflclt  ©f  ©73,1^  ■,   and  disputed 
th©  r©asaind©r  ©f  #91 1 990.     «"©  think,  however,  th?*t  tha  ©vid©n«© 
9MN  *  deficit  of  t$4,690,     *  significant  f«©t  in  this  «©un©«tion 
la  that  ©n  the  vary  data  that  ^etcer  gave  hi*  check  to  Jsnnings,  a 
deposit  ©f  #94,330  MM  *sad©  in  JNtaer's  hank  account.     ?©t«er  at- 
tempted t©  account  far  th©  adsitiad  deficit  af  #?39lt«£  by  stating; 
that  ha  add©d  t©   th*  «uasvat  ©f  tha  purchaa©  #13,100  for  his  e©»* 
•issioas,    sb«  99U.O0O  vhtet-  he  paid  Vy  dir»©ti©»  »f  than  a*  t© 
JTraneii  S,  Faahcdy,   ^a  a  ©antrih^tisn  ta  the  ©aupaifin  fund  ©f 
*r©d  A,  Bnss©  whan  Basse  was  running  far  ^ayor  of  th©   ©ity  ©f 
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Chi§a«©,     i"*t»«r  tootlfiod  th**t  Thorn*.*  wan tad  to  h«*Y©  tho  tracks 
©f  the  6en«r*l  i2X«©trio  UsAlwugr  ro&ovod  fro*  #ly»t>ath  cr-wrt  *»* 
INNMfetfM  lllfi  n*ar  th«  aoarborn  otroot  ftwitign  in  tno  ©ity  of 
Chicago,   ana    that  tk«   oontrihution  *«o  mad©  on  th«  promt  »o  of 
B«».i»  that  if  IM  wn«   *'l««t«Nt  jnayor  h*  wowia  oanoo  the  MMMHNal  ©f 
thoo©  'tracks. 

!fb#  urtnclpal  quaotion  to  b#  doter&inod  i«  whotho* 
futlMff  loyally  i»  ©ntitl©©:  t©  ho  ©r  ©61  toft  with  tho  (ftM^M  wfeieh 
ho  «ajr«  ho  oai>3  ao/eaisoatga  oontritmtioa,     i,«t»©jr,»  tootireony    'a© 
to   th«  mount  of  tin  oontritratlott  w&«  net  tOJItl^fllti  by  PoaWly, 
Ob  tho  contrary  Po&body  to»tift©4  that  h#  had  no  ro ©©XI action  of 
tffeo  «&©tmt&   that  it  w«»  a  X»rj£«»  ©oh;   that  it  wa©  *more  than 
§ftftf$Q6#*     Aooording?  to  $oi«*n©,»  toatimony,  tt©%©V  tho  ti&o  tte© 
#40,039  is  »llf*g©s!  to  hawo  noon  s»aid,  #19,000  w*»  ©ontrlfeutod  by 
tttiMNi  for  I9M  ©ro*a  oounlalnant  to  tho  Basoo  eamossd^n  fWA  on  tho 
**©*lat  of  *»ai@i*B©o  lYoa  $«««©  to  rowov*  tho  track©  of  tho  @*»- 
•ral  Bloatrl©  Jatl—fi     Solano  tootlfiod  that  ©n  on©  oeoaeion  ho 
^o««tion©4  Shoot*©  in  rofgard  to  n  ▼ouohor  for  $1%L'C<€>  **  i«ah  bad  fe>« 
i«*u©<i  in  tvfur  of  fk©»a*,   and  nad  boon  oh©****  to  tho  traok  olo- 
votion   tWt&t   Ml   that  Shown©  said  that   tfeti     ".  '  ,-.;^  vai  o  eontribu* 
tlon  to   tho  Sum*.  oaa|>aii«n  fond  that  *had  boon  and©  with  a  proas  i  90 
of  mttlaH  ©aon*;  ®th«r  thing©,   tnnt  tho  track  of  tho  vonaTnl 
Sl«ot:ric  lijiiiway  in  ilatchaa^a  oln©©,  ft  etroot  that  ran©  o&«*  th« 
d*©t©,  botwoon  i'oi*  and  .Doorbora  ©troot©,  WH&d  b©  iale«a  np," 
ft>.«  tooiU&ony  of  Solano  ia  ttneontradiotod. 

in  ©oan«eUon  with  th©  ©onfcrlb:tl©»  of  tho  #15,c  $t 
it   ©bouTd  ho  ©tatad  that  a  fow  4aya  af%«r  tho  w#nebor  w»©  ioon«i 
for  tho  l&i^l   M4  Thoaan  wrote  a  long  l*tt«r  t©  f»M  w,   tfphass, 
IVIiiafll  of  1^a«©o»s  oa.3o*ign  for  laayor,   in  whi«ht   *p«aj£ln«  of 
tn«  BmamBLMWtrt*  Hallway,   tho«s%o   «aid   that  -it  wao  only  a 
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Oyootior.  ©f  tin©,    mtk  a  MjM/  oh©rt  tin©,  whoa  MJ  ©hall  b©  ablo  t© 
fir©   HUM  out  ©f  tnio  territory,   but  w«  want   tte©K  to   £•$  out  now," 
Thi©  lottor  io  aar*©&  "Vol*.*     Bw©dt>t©1y  following  this  H|Ul 
thoro  io  tho  following  notation  In  tho  at©tm©ti      *•*  o&g©  S#£ 
f©f  Thosaao'  lettor-booiTJ   In  another  letter   to  fcr.  'BptuuB,  pranti* 
©ally   the  ©an©  oo  th«  prorleue  lett*r*     Agreeoblo  to  M>«  Pl&tt, 
Mr.   Seott  ttotosS  ©light  tariatien©  in  lanftung©  u«odt  but  tho  pur- 
jK>rt  woo  onohongod  MM  stated  that  apparently  thia  woo  the  letter 
that  woo  sunt  MM  aot  the  previous  on®,*     J£h©  lottor  roforrort  to  <*» 
beinjg  ©»  peg©  Ml  of  thnmao*  lotto»»booli  an$  oo  luiflwg  boon  oent  to 
Tip-haw,  lo  net   ©ot  out  in  tbo  aeotraoi.     flilltait  it   o&ntaine  MM 

i<«««ti«s«a  iMeMMf©  ©»i©b.  mi  mm*  mm  tie*  twm  the  «t^*r  letter  wo 

«!©  not  fcnow.     But  ©*©»  if  th©  other  lot  tor  woo  W>t  oont  to  IfljJTMIj, 
the  languor©  ■NUB  M)  ***  Wrt  ohowo  the  situation  Ik  regard  to  tbo 
MMMNi  of  the  track©  of  th©  Sonefal  Slwotrle  Sallvay, 

■It  la  nost  iaflTwblrtrlo'  that  if  a  eontribufciefi  of 

♦$OfwUf  iMfl  olroo£y  MMM  Mbfel  on  £«»©«*©  pmmim%  that,  if  oiootoA 
bo  wfeuia   rosier©   tho  tn^s,   Xhoi&A®  MJItau   oontrlbuto  flV-^  t'urti:©r 

on  the  owwmi  ytiWliuj     That  the  contribution  of  #18,000  wen  in  fa©t 
u»4e,  io  .svi&eneo©  by  Ti;©».-*»»   ©tat«n©nt  to  ©elan©  in  HifTiimttiM  of 
th©  Toucher  wfcish  b Ml  boon  l©»u«4l  for  th©  identic©!  ©nount  of 

#ist~  -•    SBb   M&tvtborteUn  ©j"  Dm  aiieg©*  ftitfMM  ri>iimnbljf  ae&*©t 

bo  r««ott«U«d  with  fot  ©uboequont   ©ontribution  ©f  the  §&•*$&< .     Tho 

©Mf©9MMMI  io  «©t  without  oupoort  fron  tho  «wi4ono«  that  tho  snly  o&n* 
tribution   what  •*»*  "aa<J«  on©  tho  oo&triVuitioa  ©f  #15,t-     .     fotnMFHl 
tootinonv  as  MWMbl    fVou  tb«  »b«tr«ot  in  rogord  to   tho  ollog#dl  eon- 
iributlon  of  tho  $«c-.tO';:*o  i»  oo  fellows; 

*^h«s3   I  MjM  nogoti^tiKAj'  W$«b  ^#»>c<?y  n©  MM  **ry  onxiou© 
that  MHMM  ©hcnl!  bi  »OJ»itiato*  «ss!   tl^MiMl  &*yor#    mm!  Ml  w««ito4[  no 
to   M*  |f  SMM  is   MJM\|  not  nako  a  eon  tribution  for  vho  ^«at«m  In- 
«iona  tooara  hio  nonirmtion   MM  ol©©U«n#   a  MMttMtt**   ooatrlhution. 


M 


•...,  k«*J 


f%  |  | 


JQM     '-       ■ 


*tt 


" 


SJ 


X  didn't  get  VMfgP  far  with  fteo»»».     ankad  hin  rnnpnntfnliy,  M 
i'anhody  teld  w».      I'hoaua  ^ae  in  sere  at  ©d  its  *jfctti»g  the  -Miierai 
I&natrln  nut  if  rlyuauti:  J&nftg  it  taint*©  their  nmnsrty*     Ihanan 
tald  nn  that  Anwnn  fenl  »»««!  a  aria©  nf  §?M©#§|  IV  na»»thin*s;  Hh* 
that,   •fcndfti  vraai  prnaantnmun,    and   they  had  *  naa  nnand  stinxlnhnlnnr 
vhn  had  tald  Jinn  an  that  It  wee  Inter*©*©*  ants  that  the  W«©tera   In- 
diana had  acrnnd  t©   nfcarn  in   the  pWrtkaM  by  the  City  Railway'  of  the 
»en«r*ti  :%l*ntria  fctHLwtpi     Th©au*a  Inmi  tat  nernr  n#randc   sa*5  nndniHt 
If— tihfttiaOT  nnH  ha  41  dt  h©*en  la  unrnaannahiv*     H®  w&e  rary  anieh 
exalte*.     &•  ©aid  they  hate  a  right  fa   e«nn  iM  an  the  o&bar  old© 
nf  the  §Mnd£«   Ihd&Mfcn  [the  ©r«*e©  nne^aittaj*j|j »  hat  #a  have  Rfkt  any 
NIHMMKI   ?**   the  milt  trying  to  cat  then  nvtt*     Me  aaid#    Hf  I  wan  earn 
that  lane©  VMM  order  t&naa  tginfll  nut  afiul  ©a**  haae  S  dnfiuit©  a*» 
MMtWKHI  if  lt«  ©«r   oonpany  n©1g&4  ha  pwgiflftel   fee  natal  a  ©ary  bwe«;tan* 
ttnl   aan*.rlb-jttaij,  •       $©  X   »atd#    «I  will  ae©  Mr*  teahady  aaa  e«n  what 
he  enye   ifegni  It.*     3a  1  »#*«»  rnaandy.     *hn  natter  wan  nan  |i  hln  «»d 
h*  Hal  I  ItHftl  ennut  ii#  m&  ha  amid  at  ©nn©  he  thnugM    that  a&ald 
he  arrange*,   e4  I  had  two  cr  jjitl  viaila  b&aa  ^  forth.     1  went  te 
Than«©  end   MMI  hln  what  he  haA  in  mlna  if  Baeee  »a«  nannini*     fin 
•aia  hi   MfflM  ©Will  it  ©at,   MM!  if  ele©t«d   the  ghnli  wnuid  be  nreanad 
an*?  they  would  he  t  brawn  eat.     At  'that  ti**e  the*©  »&*  »  aj^p  «*!&* 
MMMM   *Vr  Hai  renewal  ©f  the  rrnn  uhlan*  of  the  ui%y  italla©/*  ^or  aaa* 
ildaratles  «&d  Thanaa  vna  anxlaaa  that  thin  aanae  hy  thn  City  Kallnngr 

in  net  he  ineorpnrntad*     X  eean  HmjNtiy  then  one  tyia  him.  ntntta 
Thenar  thnniiht  Baas*  vo-iiia  d©#  «n<$  he  said  he  veniiS  «•«  B«aeav   and 
f*r  m?  t©  fin©  nnt  wtnat  thanan  »aul#  p^ty.     I   tnla  h|M  ttml  ihanan 
aat-?.  he  *eal6  »ahe  a  r^-ry  aanetantlal,  nnntrlhutinn  if  Bnnnn  WpnJnn  nahn 
a  ponltlTn  agreajsaat   thnt  vhey  ««nai  m  ©at.     W$  1  eeea  l^nhedy  **»a 
he   ijU,    Muppceiag  Uaaan  WlrtCll  the  .prolan  dlrent  tn  fienni-al   IhnBanf 
1   nail   that  nt^ht  tn  aatiefy  kla,   as  I   »%«  HHMM  and  ©aid,    »If  Bas*« 
telle  ahmt  he  will   d©  dlrnntly  to  y©»#  will   that  he  eaUefaeteyy? « 
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he    said,    *yo*»  '      feabody  *ae   ■!%••  ■»•  *o    •••  *b«t  Thoame  would   do, 

and  ?ho»<M»  wa>.t*'d  to   eee  what   It  'would  feJek*  to  get  thia  pretfaiae 
froa  Sueae.     finally  e%MM§  (MWNWi  to  pay  |§&gftt|  If   tho  c  «*»$>*  Jigs 
fund  if  he  would  »ake  thta  def Irita  pro»la«.      I   think  04  *  scatter 
of  fact   that  the  aaoney  waa  not  paid  to  fjjjli%  until    after  Buoee 
woo  nominated.     fbo»«,o   said  they  'IWHdnJ   jfrW  tfOfStS*     JPaahody  aaid 
that  weal^nH  do,   that  it  would  ©oft  half  to  t*ur*e>»o,uartera  of  a 
nil). lea  dollars;   that  they  caught  tiot  te  expect  to  got  off  for 
#S€tt'C-0$   Went  veuld  bo  a  eolleetloji  fee  of  10  per  oor.tj   that  they 
©acht  to  hat*  at  least  «106t0&&*     Ho  said  it  was  of  groat  latorrot 
to  the  feet«r»  Indiana  Cthe  ©reee  jiiljpfratltMBlj   and  other  corpora- 
tieno  to  feawo  Baeee  elestsd*     1  wont  has*  to  Thomaot  MH   finally  he 
aaid  the  highest  the  root  em  In  vlstna  [the  ovooo  eomplalnantjj  ©Mild 
$ay  under  «b  agreement  to  cot  the  tracks  oat  would  bo  tSC#c-.-<>. 
Feabody  a*id   all    right,  he  would  see  what  ho  could  do,   and  what 
kind  of  *  prcntss  ho  could  gat.     Ho   &aid     If  Baeec  agrees  I  got  tho 
fdj0fft@6«     1  eald  ||Qfii|)  currency  oil!  ho  fall  cost  a*  cor*  at 
Thoasas  tollo  so.     A  day  or  two  *jrter  fed  oallod  up  Ml   paid  would 
*homaa  ho  prepared  to  &©  and  too  Bassst     I  ooaKtmlcatsd  -with  Thcmao 
and  he   e*»id  ho  would.     Four  or  fire  hours  *nf%*r  the  time  ho  was 
to  »oot  hiss,  Tfcajnaa  telephoned  that  it  wan  all  ri*lit,  to  deliver 
tho  asney*   that  oworyining  had  boon  arranged  betweea  bias;  »»d  Buses. 
*hen   tho  $60,000  M   arrange*  ,   ThaftM   «ald,    »*hia  will  b&ve  to  bo 
charged  to  real    ootatti   hare  you  ouch  an  account?''     I   aaid  tho  two 
blocks  KgJgNNI  bad  boon  pa  .rob  a»  tag  [the  yenningSobarry  purchases} 
bad  not  been  reported,   ysu  bawo  Just  ao-prowed  the  price.     If  you 
want  tho  price  raised   fro»  $300 ,(><><•   to  $S?S,C€0,  I  win  hate  tho 
#d©tOOC  available  %a  p»y.     Fe  ©aid,    *lot  ««  ooo  that  *o  u^^#r«t^nd 
it.'     X  smSo  a  wmmmttm  in  pencil,  end  fe*   »sd<?,    'That  i«  r11   rJ 

WSL3&B3LMj&JBSXh&9Si  U^ULMJUMMkf  *   lUi  Fill  Mi  B  w 

a©JLi^,      I   t^ink  a  oh  oak  for  #l40#6w©  wna  drawn   to  the  order  cf 
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J«nr,lnjc»«      TTi*  f>60,OC«3   ©tirrenoy  i»  »y  safety  depoeit  rault  waa 
taren  ©at  of  that  ©hook,   and  paid  ©▼#*  to  Bua«e*a  mana^ero.      I  r©» 
eeWod  a©  part  ©f  It  J   reoelved  no  ceamisslM,  or  affaPitlgt  froa  It. 
the  *eat*r»     udiana  fjfc*lft  croot  eo»nl  ^ln<intj   jaoneye  had  ©one  Into  *ay 
hand*  an  lor  Th®maa*   direetloa;    at  hi  a  direetloa  I  paid  out  the 
$d>0#O«D.     Thla  ©a©  the  firat  inatane©  »ft«r©  ther©  ©a©  any  diff«r«n©« 
«©tw©«n  the  prie©  aetualiy  paid,  and  the  prioo  reported,     ifcia  ©ort 
of  taiag  ©oeurred  th©r«ia*t©r  in  tfc©  latt«r  part  of  r>.br©ary.  * 

tfroiu  th©  liiHimy  of  Potior  in  re»$>e©t  of  the  ail*g«d 
eentrifcutton  of  |jl©lt9j   it  will  ©«  ©teeerred  that  r©t**r  wae  not 
th©  pMfife  ag*nt  of    £h©i&a©  ia  &©li?«r.lag  the  jaone.y   \o  Peabody,    Out 
that  *>t*#r  ©elicited  a  eontrlbutloa  from  Saeaa©  at  foahody1©  ro» 
©u«st{   that  whoa  ?h©»*«  agreed   to  giro  the  alleged  eoatrihuti©n  of 
t*c>#oo<»,  <m  ©©Hditioa  that  Suae©  would  order  the  track©  of  the 
General  &X©otri©  taULwQy  r«&o©od,  tfetswr  was  the  aativ©  intoraadl* 
ary  between  P««b©dy  and  The*©*  in  arranging  a  moot  lag  between  Duma* 
and  Jh*»«©»     r»ta«r  wa«  a  ©arty  t©  a  traaoaotloa  ©3  UAi  wa§  at  loaot 
aa  agroanoftt  a&eiaot  public  ©toroJLa,   if  not  a  ooaopiraay  t©  d©  ©a 
Illegal    rot. 

Ceunaol  for  MWW  «ay©  that  the  rul©  le  that   "the 
aer©  fcnowlcdg©  of  oae  party  to  a  eoatraot  that  the  «thor  ©arty  in- 
tendo  an  unla»f«l  um  ©f  property  eoteroa  by  the  ©©atract  will  not 
reader  hi*  JLajLiJlfiJI  jrl&Ue*.* 

It  saay  ho  granted  f&r  the  eake  of  argument  that  the 
rule  la  eorraotiy  atated  by  oouneoi  for  #©t*©r.      feat  the  rule  haa 
a©  appiitsatiea  hero  far  the  rvaaoa  that  JTotaor  «a«  not  a  tarty  to 
a  sontraot  who  had  *th©  ai*r©  knowledge"   that  the  ethar  ©arty  In- 
tended an  unlawful  uao  ©f  property  eowered  by  the  ©©ntraot.      ^©tser 
wa«  an  aotlwe  partietp*nt  la  ©btaining  the  property  for   the  ani***. 
ful  uae.     Furthers*  ra,   the  ©©ntraet  w«©  Bot  between  rot»«r  ©ad 
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•ffcom*o,  but  fc*twcon  *"otaor  and   tho  oroto  o©;api*in.*nt.      Ihoans 
no   *ttt:  ority   to  jsake  ouoh  an  agr««w»nt  with  Buooo}    »n«3   tho  board 
*f  directors  of  th*  ero*a  cootploinont  4id  not  know  that   ouch  an 
ngrsroont  had  boon  made.     Meteor  admitted  that  th«  alleged  eontrl- 
button  of  #go#OtJ<J  *»a»  tton**al*d  In  hi©  report  by  adding  a  faleo 
wmsunt   to  the  wBOuiit  ncitaaXix  pn$J  In  tho  £«t*ning*«$arry  purchases, 
the  fiasco  out  of  which  Tho**s  it  allogsd  to  haw*  «»de  tho  oontrl- 
hntien  wer*  funfls  tltfttiits   epeoiftcully  for  tho  purchase  of  real 
totato   t'or  th«*   erese  eo*m  lain  ant,   end  it  was  beyond   the  power  of 
ttesaa*   to  divert   such  funds  to   tho  faymtnt  of  a  ooliUcal  oajsapaien 
contribution,     iioroovor,   th*  funds  woro  in  in*  hand*  of  J'otuor,  as 
agent  of  tho  orooo  *s»>pltt£n*At4  not  so  egont  of  Thomas }   and  under 
tho  well  established  rule  of  agency,  the  res*ipt  of  funds  by  an 
agent   to  be  applied  to  a  speclfls  purpose     tflfKHMtf  on   th*  ngent   tho 
duty  not  to   apply  tho  funds  ts   another  ana  different  jIMtftMU 
(Nschan     on  Aganoy,   sou.  1549,  p,  $8*,   and  ed.)     awtser  was  not 
justified  in  a»o>4J6iag  thnt  fhom&s  nad  authority  to  diTsrt  tho  funds 
to   smother  and  different  purpsss  from  that  for  which  thoy  »*r*  fee* 
tsndod,     Acscrilng  to  ?ste*r*c  own  testimony  h«  toow  that  tho  al- 
lowed  contribution  of  t60f$@Q  was  m»d*  ss  th*  result  of  an  unlaw- 
ful bargain  bo  two  on  Thomas   Ms*  th*  send  Id at*   for  mayor.     Ho  not 
only  know  tvio,  but  actively  assisted  in  bringing  about  th*  bargain. 
Ts  undorataad  ths  tml**wfulno*s,  if  not  tho  criminality,  of  the 
transaction,  required  no  refined  or  anil  cat*  eenelblliti#e.     Brery 
person  who  has  grown  up  ond  boon  trained  undsr  tho  accepted  ethical 
viowsof  our  social  organisation,  Instantly  would  recognise  that 
sush  a  transaction  w»*  plainly  wreng.     *ets«r  reasonably  could  not 
hare  bellowed  that  Shomas  was  authorised  to   commit  an  obviously 
«n«tblonl  or  unlawful  ***,      i*   the  ciroumstauc**  **ts*r  wao    mi 
Won  inquiry  to  ascertain  Thomas'  authority,     fc*wi*g  noglootod  to 
*   to,  F*t**r  astod  nt  hit  Mrtx.     *,  gWi€ral  r^  u  ^  ^ 
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p«roon  dealing  with  Ml  off!  ©or  of  ■  aorporatioa  haa  aawrlodfp  of 
faoto  auffiolont  to  oxolto  hi#  suoplolott*   ■>  r*»iao  a  doabt  in  hit 
*ind,   nil  t*  tho  authority  of  tho  off ioov,   it  to  hia  duty  to   in- 
quiro  at   to  tho  aaturo  wnd  oat oat  of  tho  authority,     14a  aorpuo 
Jarto,  pp.   351,   5Wi    3  Ylttohay  on  Corporation  a,   section  lots, 
ft*    31-1  ww # 

It  oarmot  bo  argua*  BJXpiWttf  that  tho  oroaa  ooaalnin-- 
ant  h»a  roaolwod  tno  feonafita  of  the  oontriowtiwit  with  aaqa&aooonaa 

HH  aaorowal,  HMD  i»»  tboroforo,  JWldTOjUi  to  MMttMMl  that  tha  ©oa* 
tarionttM  w*a  .9JLl£»  Sl£i&«  *B  thoro  la  ao  *vl<i«n««  that  tho  ir&oko 
of  tho  Gonadal  Hi #o trio  Railway  MMf*  iiiUfiii 

In  ardor  to  obow  that  two  oontrib^tloaa  of  §&§«§$$ 
and  |6wt0©0  at*n»i«st«*stly  ooald  hawo  ho  on  ssado  by  tha  orooo  eom» 
pi  iinA»t»   aouno#l  f®r  J?©t*or  otatoo  tad   dioduaaao  at  length  owl* 
donoo  afelab  h#  tofctarpflfcl  ua  indioatlag  tho  urg«t  n*oo«edty,  for 
tho  or© iia  ooiaplaJJooat,  that  tho  taauaa  of  tho  Ooaoral  .tflaetri* 
Hallway  abo»id  ho  ramowaa,    MM1  avguat  ao  fallaaat      *»•  roooat  that 
whatbar  it  [tha  $19,000   contribution)  waa  an  additional   ooatrlbu* 
tioa,   or  another  Tnoaat*   at atone**  wao  a  at  a  toman  t  of  ox»adion«ya*« 
we  need  not  da* Ida*     Mthiar  euggoetiea  wo  ««b>ait  to  bo  a  oaf  ft.  ei  oat 
aaawor  to  tho  oaatontioa  of  apeeliaat'e  eouneel  that  ^elane'e  tea* 
tiaeny  about  the  elfl,QGe  voucher  in  nwe  wajr  owarturan  tha  foree  of 
tho  toatiaseny  of  fotoor  an4  Poahedy,  tha  iMlMllalilffli  of  fhoaaa,   ana 
the  vaonaworahla  otato  of  *&Mi  of  ail   tho  offioialo  of  tha  Waatera 
XnMana  Rostd,*  (jfet  arooo   ©ownlaJaenij} 

Wa  have  proTteuoly  otatoo  that  in  oar  onitrlee  tho 
♦lS-,C<v©   contribution  wao  in  fact  m-4e,   nad   that  tho  all -go*  eaV'-,< 
aaal?  lout  lea  wao  not  avade,     3mt  aeauala*  for  tho  aaxe  of  arctaient 
that  tho  #60,000  eon  tri  hut  lea  MM)  B»4ev  v«  do  net  thlak  thai  tho 
aooount  of  Fitter  should  bo  ereditod  with  that  aneuat,  ao  Fetter, 
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aoearain&  to  hi  a  owa  testimony,   ootivoly  *«Alt»tod  tfhotoao  Ik  using 
unlawfully  tit*  fun4o  of  MM  **»■«  coiftui  ilwt  whiofe  woro  ^ovetod 
to  th«  trooolfi<*  ouroono  of  »«r obeying  roal   oototo  for  tbo  «ro*o 
©0*0  Is.  in  aft  t» 

In  or* oar  to  HMMtt  probafclo  tfco  te»tlu»oi5y  of  »©U©» 
that   MM  ©Ofitrtbi.it ton  of  iMtpMM  wawi  jsmSo,    eowoeol   for  Fotasor  ett*t 
Inttoisoot  WMJPI  1MMMB  41roet««  offlol«la  of  tfc©  era*!*  ooaplotaant 
to  «iU«  politics*!   ©ontribttttono  MM  to  ©harga  the  atmotrntis  to  ©\toh 
ao©*unti  **   "ftTMif  ol  ©option*   aat<&  *l«gfil  oaqp^oeo.  • 

Wo  |TM)i0ltllii  MM  fn»t  MMl  Mm  orooo  e©wpi»ln?sBt  £id 
moire  pnlKi«?©l   ©©ntrlbutioii©  i»  tM  v»j-  that  e-osnsrl   hoe  »ts.to4U 
But  wo  .aro  not  r«1<*ett»g  *ot«or*o  tostfiaony  in  rog*r#  if  tho  »!• 
1©I?«nS  «ontribv»tion  of  §t$f4NM  Ml  MM  teprob ability  that.  MM  crooo 
MMJ&*ftMttt  Mft&d  MMM  politico!  oont.ribsttl»»«,     MM  r^ooon.  that 
wo  haw©  not  *£it«n  MMMmMM  to  hi  a  tofftimony  4«  that  th©  oxaemtt  of 
th«  all«g©4  ©entribotioM  MM  Mil  oorrcfe»ro.to«  by  ^o%be<Sy,  mM  MM 
*ll©g«*i  ooatrlbution  i«  inoobolotont  with  th%  oontrtt^tlMt  ©f 
$1  ■»,- 

In  ©onolaariji  M^MlMMt  1»  rog«*i  |g  MM  IMMMMMM 

ix.  quasiles  it  auo*  |M  MMMM  Ml  «ti«4  MMi  *»i<i*r  MM  rulo©  of  law, 
sln«t  MM  *Yid«i«ieo  onows  that  Fota©r  wa»  tMj  MJM&  of  MM  ©ro«o- 
MMJ  lain  out,  on*  th*t  «t»  »««>•  IflMtl  ho  h&d  MMM  1  filM  ropor*. 
Mil  oh  ronuir©©  ■Till  ©lint  t  Ml «  tho  bardon  of  proof  ws*»  on  MM  to 
«©taVU»h  by  a  propondioroAoo  of  th©  evl4«no«  MM  ©r#ait  elalwea 
by  hi»j   MM   that  in  ©uah  ©irouftetfiOUMMi  *w«*;r;r  MwUM  should  ho  ro- 
«olro4  M^MMM  ikSMo     Furthw...©*©-,  MM   B**eg«o  ©ar.trit-Uom  Mt 
t^ttMJ  MM  MMM  Ml  o  HfforoRt  MM  **ter1  ally  MfMJ    I  «* 

political  MMtl^MUlMM  rfftxr*©1  to  by  MMMMt   Rj  I    .'©taor,     Thooo 
MMftfaMMiMM  woro  smd©  from  MM  «©tt«rtd   fw.4*  of  th©  t.reBS  coo<- 
»l*U*at  with  iMowlodg.  or  JJMJJUIMHI  0f  the  Otto***,  on* 
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charged  to  certain  acceunta.     Shay  were  not  node  M  the  aXXegedi 
|<$,0*X   contribution  was  av*4e,  vltbovt  knowledge  or  acquiescence 
Of  ftas  fttoKHH  frea  funds  spool  fie&XXy  <1ev«t«?d   to   the  pnrohaee 
of  roel  estate  for  the  oo«^i5»l»*Jatj   *nd  they  *r«re  not  reported,  to 
th*  erces  tgnji1l|iHnilT    M      -» user  reported  the  aXXegcdi  $eX>,(XftJ 
Oootrit.it   04i»  by  btjing  oon<,;eui«i&  ii*  false  reports,  ©f  purchase*  of 
real   est&ts  for  the  ores*  «oa»XU.w»<it. 

It  f&XXevs  tm/tt  the  views  wo  have  e*presfte4  in  regard 
to   the  purchase*  ut«d«r  *1i«eo»eio»#  naneXy,    the  J«r*«ings~.&'arry 
nurohaaas,   that  ?eta*r  stUMoU  not  bo  orbited  with  the  aAXeged 
political  contribution  of  o4&tOkfc#   and  should  not  bo  alXewed  any 
earned  ft  felons;   mi    that  ho  should  pay  to   the   orosa  eoaspi  alnant  the 
stsa  of  9V4#4k»u,  which  to  tho  to  too.  doi'telt  in  t^cae  gurefc&se*. 

H  is   contended'  by  the  cross   onaspXainant   that  in  the 
*hanes  of  four  gHlijUi  *tf  properties  S»g§|pail*fla   respect iveXyt 
no  londore,  tt&Mtasbj  loosen  MM  IS.«*aftX*tf?#   there  are  deficits  aggre- 
gating #*S»&lyt  for  which  tfetssor  has  not  nooeunted.     The  purohaa* 
oT  the**  urepsrtile*  was  directly  related  to   the  purchase  of  tho 
ftV«#Ol|y  fccown  a*  tho  twrkery  Coal  xardo,  »IIH<  by  tore,  Mary  a» 
Cor&.rry.     &*«&  of  the  Jsanasrs,  Mia  ton,  juoeaeh  an*  Jfc**HsLag  pur* 
ofeoftoo  wa*  reported  to  the  cross  complainant  by  r*ts*r  a*  %  aepa* 
r*to  purohan*   in  ebleh  hander*,  mictou,  loeaeh  and  Planning  were 
the  reepoetiv*  vendors,   and  in  which  their  roeoiptt  were  returned 
by  Jfstser  **  those  of  roal  vendor*.     Xiao  fact  ia   that  l*an*i*ra# 
Kin ton,  i«ee*ch  and  if  X  causing  were  duauaif!*,  who  each  repreacnted 
»*v*ral  vender*,     in  %he  pandora  puren&ee  tnere  worn  five  vendors; 
In  tho  Kin ton  i'ive;   in  tho  leeaoh  six;   and  in  tho  #"1  causing  eight. 
It   ion  faot  that  neither  Landera,  Kin ton,  hoes  oh  tier  fXosaalng  had 
pnrohasod  property  iron  sny  of  the  vendors  that  they  purported  to 
ropreoont,  but  that  Fotoor  in  cox  lesion  with  Trsjiola  3.  Ponbody, 
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ana  oxat m&i  to  aa  tha  raaJl  vendor,  Had  *&&da  all  of  tho  aarohatas 
from  tha  raal  a*n«ra  of  tha  arooairtica.     tha  *fcly  HWM**i>*fclff   ir- 
farano*  at«y  Jk'otiar  114  eai  UptTt  ytatjfr  HI  tha  v*«dar   ia  that 

•»wf..  i  report  voaU  h**v«  ahova  that  tfc«  ftiJUWtl'fi  ajeeutita  fur 
vhir4~.  atftdajra,  Kitten,  lija'nfll  »M  91«MB>lam  raaaiated1  ostensibly 
aa  tha  real  <?«ndt;re#  had  nH  hoe**  paid  ia  fa,ot  to   tb«  aetual  ▼«»» 

Aprs*     Aee&rdtaft  to  $Ma>ady*»  loltumy  »•  «"*»  tha  WMhtleNj     E« 
taaUfle-l   &hat  h®  %<gft4atfli  for  than,  'bought  thaw  aa4  paid  f©T 
than;"   that  hie  "toagotiatleiMi  war*  aitfe  ftfca|    own ere •*     Ha  t  eat  i  ft  ad 
fvLTf  ?r,   "I  sea  raaall  »o  ©a©  with  whan  I  n$«elf  nasetiated.     1 
thlafc  I  n»  Mth  the  &w»v?ne  (0*8m  r,  aueti*  sad  alohaal  Austin, 
tore  thorn  of  Mr  a.  HcrkmrfJ  or  aocemiok  in  mm*  of  the  heueea  of  the 
wider*  at  fjtai  eonta  and,  hat  I  aannat  raaall  the  aenaa.     I  do  re- 
eall  how  parent  waa  MpH  titf*  those  lot®.     At  the  tin*  1  kept  heefca, 
&&J&&K  *Pjr*.  ..tjfffBMfllf  <#***>  »  M 1 1 ,  111m  Jgjrr  *     Paaaedy  al  so   t ea- 
tiff«a>  that  ia  making  the  «ale«  Vatonr  Wat  rapreeeating  hint   that 
*et*er  wee  net  rapraeeftlns  the  fttfffiWjj  ®bs  Peate-in  twit  nan  Railroad 
Coir^aKy  [th«  creea  WPPlJl  ttKtttj}  in  tha  eale  of  the  property  for  hin; 
that  >>pt*ar  wae  hia  &g*at  in  the  NMftfet»|   that  'tea  paid  #etaer  *l§,6t;-0 
•*  p3&,€»€*>  f*r  nuking  tha  eaXoe. 

*«tf«r  teaUfied  Ml  be  waa  fiat  the  a&eaet  of  Paaoo^y, 
bat  that  h*  waa  th«  ag«mt  of  th*  erase  «a*>-pl*taa»t.     &*  ^«oted  frost 
tfeo  ^tliwil  WlttoM**  t««ti«JMi?  vtt  aus  foU®#as     *I  4ldB*t  ?i»dar» 
at«jr.^  I  **a  raareamtiai  Paa^ody.       >o«»o4y  cartainiy  kuaw  t  -at  I 
waa  T»^roaa»tin«  tho  ^«»t*ra  ftKHwil,  Ctil*  cxoaa  ae«9lAiaa»|J,     I 
want   to  him  m&  Ufc4  hi»  laa  aitu*tloiB  aa  it  roaily  woo.     that 
iiflftH  fti*aji   that   t   told  hia   th«t  HWMMI  had  laatmatad  »a   to  hay 
may  of  th«««  iota  a«ar   th«  vaataya  Xadiaaa.  **     I  «*«'«  r«a@ahay 
that  I  axaxalaad  «hat  I  had  to  i|  with  tha  d#ai.     I  l#t  hia  infer 
t*tat.     I   ««  fifltti  tho  mto*mm  of  «hat  I   aai^.     I  ai(-j».»t  tsll 
hia  in  w*rda  *hot  «»•     EuUroad  ooaaaay  a**   «apipyfe4  M   ier  it  to 
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bay  in  thsss  lot*,     t  4idn*t  tell  hi»  in  e**b«stwiee,  bwt  I  should 
think   that  he  VMM  infsr  that   fros*  wh&t   3   ttks  hlsu*     Falser  tes- 
tified further*      "In  »  gensral  "«y  I   should  «*y  Peabody  was  not 
putting  a  iellsr  of  Baa  swmey  tote  this  property,     I   fur>.-<i  sited  him 

the  earnest  none;/,   aa4  then  I  furnished  bin  the   <rotlre  considera- 
tion  for  the  property**     there  are  ©becks  1a  evidence  tending  to 
corroborate  this  testimony  of  Ifetaerj    and  the  evidence  shows  that 
the  bills  for  tko  guaranty  pjjil ilittj  of  HM   titi#i  of  the  properties 
tiff  paid  by  the  cress  eemp  I d*s <*nt ,    and  not  by  Peabody.     The  evi- 
dence  sbo*e   that  to  seme  inatswioes  fei&er  #»ade  pay»<!i»to  sireotly  to 
the  vender*   to«t#ad  of  making  them  through  Feabody.      (Ski  evidence 
also  shows  that  ItofJMsf  advanced  $15t€K5©  of  the  isoney  of  the  cross 
eoaelsin*»nt   to  -Peabedy  before  be,  Fstser,  was  certain  that   the 
erase  eeiasplaineAt  wenld  buy  the  pr«£«rty.     %  bis  testimony  #et«er 
stated  that  ho  "furnished  earnest  money  to  rNsabedy  to  go  to  and 
wake  those  parehasse,  with   the  |p4sWVtesW&fig  that  the  1*11  read  cos*- 
eany  0h«  cress  Mn$ls&&lM$3  stiieht  sot  ta&e  the  preeerty  la  the  MMU* 
la  this  state  of  ths  freid.se we  »*  do  set  think  that  Pea- 
bedy should  b*  considered  as  a  bona,  fl.df  vender  of  the  pFeUfWlf  to 
the  cress  eo*spl*dna«t.     ths  part  that  ho  took  in  the  pwrehaM  of 
those  presort l«s,  which  was  a  rather  M«plle*ted  transaction,  was 
an  enusml  ©no.     Hi*  relation  to   the  eroee  eoiaplain**nt  sad  to  istssr, 
and  ret«er*e  relation  to  the  oross  eeexsiaiAant  will  mors  eloarly 
appear  from  the  dota  11  «d  st  a  taasnt  of  the  ev  id  on  ee  which  we  will  now 
make,     the  Feabody  Coal   Sc»p&ny  had  a  leaee  Mad  Peabedy  had  an  op- 
tion on  the  Corkery  Csal  lards,   for  which  J»eabedy  was  anxious  to 
negotiate  a  sal«  to   the  oross  complainant.     According  to  y«tser's 
teet teeny,  Thomas  told  Jfetrer  that  the  erase  ceapl/daant  did  not 
want  to  buy  ths  Oorkpry  Coal  Tards,  M  that  the  cross  eeaiplatoant 
would  bay  orop*>rty  outside  of  the  Cerksry  Gael  Yards,     the  proper- 
ties involved  in  the  purchases  ue^er  discussion,  MffsSjr*   the  purchases 
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purchases 
*©wn  s«  INf  i»«dere,  *U»t©«,  hoeaofc  and  n«3wtot/*«P*  ©a   aitttated 
with  ref*r«i#e  t©  tha  C©r.k«ry  Oasa.  Yard*  thai  if  Hfef  eroaa  ©A»piaiB» 


aai  ©©ughi  the  foraa*  pif.lf'lltlf   th©»e  »rov«rfci«s  pr*eti&*a.ly  v«a!4 
he  uaeleee  u»l»»«  the  C©*k*:rjr  Ooal  ^ard©  war©  ala©  aur©ha*©d. 

Paafeody  a»A  Jataa*  ha4  fcaava  ea*fe  ©the*  iAtl»at©ly, 
bath  aaaially  ©*d  1©  a  feualsas*  way,  far  mc*»ay  y«2ara.     ?et»«ar  attead©4 
te  all  if  jPwaaady1©  M  aetata  bA©iae©a,     aa  iAatan©©  ©f  the  ol©»© 
r*l*tioa©  «f  Jr«t*«r  end  Peabedy  haa  ha«tt  ah©wa  hy  a*©*©©**©  taatiasony 
in  regard  t»  the  alleged  ©©AtributioA  ef  Htftflf  to   the  &mm  «aj*» 
■p&lgB  fane,      fetser  aad  Patex-adj  iWtfil  a  plate,  wfel©h  waa  aatiuieaeed 
i»  hy  Tha*©**  wharaby  *#*»  the  £.»M«r»t  lifitau,  1*©©oa  Mi  flf«miw§; 
»ra»e*ti#a#   m$  the  Carkary  Seal  Yard*  ware  ourahaaaa  by  iha  as*$«a 
WttBlatte'-ttet  aa  greaaly  ©ateasjsi^a  ariaaa,     9«t©©x,,s  t*«iAm©Ay  la  ihi© 
r©©pe©tv  whieh  w©  will.  %a©t«  tWm  the  «h«tra«fc,  wua  Hi  follow© s 

"Poafeody,  I   ttalak  it  waa  lis  PiflW^ay,  1»€»6,  aent  far  ma 
■ae    said  h#  ©wr.ed  the  §©rksry  Coal  Yard©,   that  he  aen  trail  ad  that, 
had  it  ©xi  i  lorife.  tia©  leaae,   ***A  an  apt  tea  t©  buy,   m4  m  Wall 
Ilk©  to  h»*o  me  ceil  it   to  the  Shi©«£©  *  deatara  Indiana  £th©  ©r©»© 
•amplaltt^RtOt   that  thay  war*  going  t©  ywrohaaa  all  ftfci  way  down  t© 
»ta  ©treat,     I   told  feiaa  that  ay  aeaitoga  teeth  with  the  f ©otero 
Indiana  fta*  ©reee  wmpl.&ixim%}    Mfe|  tha  tfabaaa  in  that  had  #*©«©&, 
that   I  had  bad  aethiag  at  all   ©in©©  *a&yet  ©r  &e?»teiab©r#  *h«a  «y 
fttraha.*aa  MN  el©s«d;   that  X  had  haia^fet  aothiag  for  tha  heaters 
Indiana  4a  that  legality,  all  I  htnA.  **ygn«**|  *»  to   that  tUae  w«a 
tha  throa  yardaj    that  tha  Wakaaa  aaxohaaoa  had  haaa   eatirely  ©leaad, 
h«t   that   X  troal4   eae  Thoaaa  if  he  ventad  a»  t©„     Ha  ©aid t    *Y«a,   Mtf 
thay  t^re  raady  to  hay.  ♦     I  Vfttt  $mM  t©   aaa  thaauM  Mil  ha  tal^  at© 
they  ware  a©t  raady  fee  'fc«y#   *ar©  «^t  i*s   th©  a**k©*c   end  ware  net 
|«|a«  t«  ywr®h%*e  my  .®©*-a   in   that  leeality.     R«  m*  v«ry  frmkt 
•aid   it  would,  ©rah&fely  «A  a®»»  tilaa  t.«i*Qr*   un«y  hau^ht  anytniAg  i» 
thai  laaaiity.     I   mm  heak  and  rapertad  It  to  Feebly,   w*  I  guaaa 
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from  that  t.im#  »»  I   taw  Yh«Bt».»  ©a  *»  awarag*  af  aoaaialy  IMt  * 
w*#tet  fcvrdly  thl»k  that  aft  an,  os««  ia  ta»  dayi,   at  t£B&&*MJUt 
■alH-  ifff  "-I*  i¥lAfftirti1>i»       •▼•»y  *&*  tteaswa  MM***  me  that 
MM  aaaxyaay  toad  a©  idaa  af  eiftyln#  It*     «•  *hm  t  *»•  #*Ht  far  *• 
awy  tan*  frsaariy  It  iHi  aaaMnrtm*  *f  i  awprt**)   an  X  IjWiJifttW  it 
a«a  OUNMI  aaid  that  Una  diF««i«r»  ft**  taken  It  iq»  an!   deelded  ta 
$o  afcaad  at   fcftis«  llae,  fcwt   that  tkey  *awi*  net  buy  tht  Seller  aeal 
Yard,   Hl«  ftfttfflf  *  ta  Ceei  Yard,  »ar  the  Carter?  Coal  t%r<8,  tut 
tfeat  ifcey  aould  ?t.refc*n*  u  am«?fe  ©f  the  :.•**#$»  *rty  ft*  tfeny  eeuld  «et 
far  •  reaaonakl*  nrie«  but   fer  tfe*  present   I  tfcenld  Ikaan  mrite  «f 
fidtte  street,     that  was  In  tne  »«mnHr*i*)Nm  on  l$t»  af  ^«a&ry,     I 
den't  rewwak-er  tt»*t  I   teJd  reaeady  HHH  *i*nt  th»*e  said.,  trast  a  few 
day»  •#%*»  WWWMMI  MAMHl  M  i**  I  feat  dana  anything  aetwnan  Mth  MM 
Wtfc  etreats,  eat side  S*  the  seal  yards.     1   t*X4  Ma  I  h&d  net,   tmi 
tfeat  Fen&ady  had  the  Mi  ft tins  in  hi*  eaplny  <tow»  tfears,   .«*  tturjr 

iu«d  uitfi,  *«d  I  ftfcwmfrt  ti«  beat  »*y,  ixJK^ftsdaj^^ia^te.u 
djJU.  *4e  t*  gst  »j  nyta*  iA  i^ttfe  kf  »nn&*  wia^ftasn  tnia  »<pstffq|»> 
Mil  fllllffit  If  M  Mil   lr  w*  «*■*  *•*•  *•  wwlfcO  **t  ia  tfcaart,  MtA  it 
nunXd  oast  us  BM94  WWWf  tfcasfc  I   tellered  »«  sould  purchase  far  in 
tnia  way.     Shanes  said  t*ie  yria*  wsuid  hawf  t«  ©«  **ti*l'*ot»!rjr  t* 
'feia  aayway  Ndf#«  any t-  tug  a^uld  >•  de»*«     A»d  h*  »*.idt   *T*tt  *«t 
*fc&t  yow  Ml  do,  ir  yau  tl-.iak  iJutt  i*  Umi  v«*t  inqr  tie  df»,  •     I  told 
fei*  X  did  thi/ik  it  wa*  tl>*  »*«t  way  t#  |g  ^»«*uk#  if  am  **ftnt  to 
bauik  ftf  Ftalsody  i  tliftu^t  it  PWlM  e»««t  m»  ra«r*  MMNp1  HfiHB   t»  k»  ins 

m,^iia«ff^ft  nffft  jitinl  .la  tjlihwwi  Ifff  Wii  Wl  .iflifl  lin  wl 

m*  «*M*m  ifHMi  jftamaff  — ifc.  »d  t^tHn^iffi  tl»  *g— fef*«  p(g  |g  f^gr 

g^LAjfegattUtt  jgg   it.   and  >?e  agrii   Ig  tlia   iajgmate    'that  i  could 


H 


■ 


Mi/00    I  ;  "'JL-X1 


4a 


ixo t  fcuy  It  unl#«s»  tho  prico*  w«r«  »»tiaf!<«.ot©ry;    that  if  ho  oouitt  «ot 
pricoa  on  tiMU  property*  **n^  MM  thaw  to  »a,   tfc»t  I.ooal.ia.  gat  Xbaaaa 

JMUHHBBQM     *  «<ml4!  K«t  tho  authorisation  to  MlMMM  this  »ron«rtyt 
outtJ<te  of  th«  e©rfc<?ry  Coal  Yarfl,  Ming  «,X"«   of  (MJ  property  ra»tiin® 
out  to  Canal  atroot,  hotwo*n  Wostan*  Indian*  «m$  Canal  otxoot.     I 
tol<?  hi*a  I  v©»l<*  h&ro  *©  MIH  it  in  hi© oka,   that   I  WMI  TNiying  north 
of  SSfch  otroot,  Mi  ttM  't  *»nt  to  go  a^y  tftotMB  ©tmih;    in  ©tf.or 
var^a,  w#  llMtH  *»nt  any  $re-**«rty  hotwaan   fMl  two  t>3.*«©»  *a  Mdl 
oat  "bought,  itim  wald  hold  tAB  w>  Mi  want**   fco  ho  ©tuaftf  w»  soiil4 
stop  at  any  tJUso,   ant  for  hte  t©  got  s*#  a  propnattlo*,  of  Bl©efc  1, 
firet.     I  m*m  ay  'Ala©*  |4   th-»  first  Vs.o©fc  fttwHt  of  8*th  atraot. 
$ltaaa*   j»y.'>«oe48  to   IftiaMM  on  m*a»,     I   thin*;  tho  loth   ©a tat a  ownod 
lot©  in  thin  bleak,   M4  In  tha  »«*t  MJIg   §o  iMfl  in  getting  ©rte*  1 
raally  Ml  MM  prl*©  M  MbMll  1   *&<t  SI^ojk  €  oraa-tleally  at  M4  tow* 
iiiao.     The  prieos  war*  MJMillii  to  MMMfi  4i aeua©©*  ati4   ttg^TOTM 
by  fci»»    Ml  MMtaMi  aaAa  a*  faat  bm  ho  MuM  *«t  *>■*»  «p.     i:'e»b©dy 
h»4  option©  or  a  MtMl<  I   Mtt?l  rsEcsssbar,   a«4  ho  jMjMJa\Jn\jMJi 
$&SUB2&aBLj£^^  *»»*t  tm  aouH  1*1  War  than 

for.     *n«n  I  vont  to  too  Ptumhm&y  it  ««m  iff  h©n«©t  $n$,:mmt  that  I 
eonl^  awkJf*  a  feMMf  MJBMta  for  tna  faotsro  tiWJlMm  thorn  otb©r*ri««, 
by  tM/Jaf  MMMJh  hira.     As  I  WHjftaJtoaJ   li  S*»ab©«y,  it  «»*  to  hia 
tnt«r«at  to   o*lS  MMJM/lf   li  *MftMtl  Indiob*  fjfeh*   arc-as  MM 

Innnj}   H  g  that  hi*  lM)MM$  mH   ©uftsoet  that  in  ar^or  to  ««%• 
a  salo  to  aialia  th*»  yrioa  %a  lo^r  aa  h*  0*914,  hooaua*  h<  and  ity 

^l!lliiWiln-,J¥a.  WfHlfft  Hi  WM  ft  -1^i-%#llili  lllffiiOPJ  fHil  *rcsa  ooa- 
alain-intj«       1   4oMvt  thialc  I  Ml   oithar  Jolaa  or  MJMI  ftllltilm  In  thio 
MMMJiMMf  until   -if tar  tboac   «»l*t«  war©  antlraly  «oaol«tadl.     i  aorar 
«at  M.oS«r«ieir.     X   Al  not  raja«ah4r  prioaa  Po^hody  g«otaa  ae,  feat 
?,»*ao.<ly  .a»>«<!.  «a.  whee  I  MM4  hi»  to  n»a«  ^rioaa  in  ttoaro,  -hat 


. 


o*awi»glof,*  X  BBJwta  ****<*  *  **1*  B*»  T  **»**d  I  pKt  o«h»*  oaawiioioa 

r»jr  KfljJm  ,^t   H   tha  '*«*  6  £;«**»  Xs<U«»a  Ho  ad  £th#  «r»a»   <sesmr?l  *  in  ant], 
that   I  fit  so   NNMt  oatoa  froit  thesatj   mMI  h»  r?*«i<#4  fth*  $;ri«#  whioh  **as 
the  prie©  at  ^fcish  I  resorted  tt  to  the  weatara  XsiHaam  Qh#  ort>*e 
<w»ol?dnstnt.~}     Thomas  goually  oessXaised  at  f  i  rat  idMMft   th  I  pffl  o©a. 
1%  woa  *  v«ry  lew  *.ri«*#     lg  Mfpj««»l  ©f  tft<*»  feefor*  w©  pttrohaoed 
tho*.     Is  a  »u»ber  of  ©as©*  *!**••  war©  aot  alvay©  tax  ©a  «t  the 
price  that  rsahody  &©k©d*     y»ifc»<y  saB»«d  a  pri©©  afterward©  oa  i>l©ok 
?#   »»d  is  dolsg.  It  thti  way  HHWHs  i»ai*t©d,  »ad  go  #©«■  s  felt«k  at  a 
titae,  ©9»©s  i?»*l»o4y  got  r»j&®  lots  Is  Bleak  1%,  a©  aem«d  a  ?r1c«,   aaa 
ffcosaa  eais*  h©  dlds*t  thtsk  ha  wsttiU  tax*  asythisg  in  Bioev.  it  for 
the  nr#««»ti    **»&  i»©abody  a«R©d  «•  a  l©w«r  srio*  If  I   ©««1*  gtt  than 
aooaotad  "fey  fao»«©t   mt*  I  j&i*     X  this*-  the  arise©  atfead  fey  rSefeedy 
la  the  %  looks  sorth  of  that  «NWWi  MWNfllMa     f  jlllilft  flltmiMlfl  fffl  ifrilMJMJ 

fit  nllitiitliift  iniiiiinliii  _n  Hii  .»■■*# ■  ^^  ..-fli-h  it  Ha  itm  -fitlffr 

tia  tttiiwi  ttHii  j.. ffpwffi  Jwjffw*   %  *****  •*•  «smm»w** 

?©*«•*  t«»tifi«d  iwt&st*  *h©»t  *•  •st*  to  ^ahe^y,  *r,*w 

if  yos  mm  h\*y  this  MktMJ  «««#.,  Amur**  will  oak©  tssfej   ■«••*.  If  he 
take©  th«n,   It  ©©errs  to  m«  it  |Mltt&JJj£lW!l  SlJ&!5S£J  WMtf!  h©  will 
haw©  to  haw©  that  CfyhftXT.YaJr.cl.    «sd  it  1*  to  y««r  lnt*r©et  to  »ak« 
the  fnrio©  i»T©tty  0m§ I   «•*  h.«s  »mi*   *1  will  «*#  ^»hat  I   ««b  40  n#.t 
sway,  ^»ha,*   au«  h«  «M»  s©  tho  #rle«»,    Mil  I  PipMNMi  t!w»  pHbMNI 
ta  tb,»Bia*.*       Costiauis^  .h4»  t«*timoisy  f#t*«r  aHM^MMI}     *I  tht1#1 
th*  rsilrftikil  «»ol4  mien  soaoy  fey  6#&ft|    It   th.t©  tt|f  Yatscr  tfear   t»  jp© 
Is  and  try  t©  waaor^lB*  Psafeody  with  iho  fscilltio*  h«  had,    ;.r,t^lt»g 
tho  lsatAst  wsy^wiy  is«|uir*d»     I  s^-an  mMNNMIWI  ^oahc^y  In  hi*  hi?*i- 
s*««t   that  it  all,  bayi»e  railraad  pr<?-f»#rty.     |  ||t*|.  &&?&  i^st  I 

ilM  iflim  M ,  fiwndt.ffiiWf  tit  jffirtmfif .  Ht  jif&imrfif   J  thea^t  th-st 

f*afeo«ly  was  Is  a  p©»iti©»  to  hyy  eneaner  th^s  oat*id&rv   that  he 
«otad   ai*f*?r<!  to  nako  it  «va«ti«all.y  #it>;ast  f&oftt  ts  iffljii  to   x«i 

th«  railroad  to  inr$*%  thla  anoint  of  J^n«y  fe®^  hehiad  the  tou&mtm 


%MELJ»JUyLJd&*^^  if. 

l£iiJUL«  iJ*  ***■  '"*»*«*  to  ooli  tho  iilflMtt  X»Ma  whicr  h*  had  boon 
ttlli&f  ice  kit  iiAt  to  tho  railroad  [tho  oreoo  ooapl&iaoat}.  «♦     ft« 
could  few*  »oli  afford  »A  |i   turn  it  i«  «$  any  arioo,   at  tha  jKrioa 
that  ho  paid,   Mfl  I  (&»*#!   o«  61,4  £>r*«ti  easily  at  tfea  ttae.     BO»§ 

teje^BMLflaiMBg .  j& j&ft  jaBiMttj^Jte  l  itta^tJiMWi  &*•  •»*«•  ••■*. 

plain  i&t]  Ittiffitfn  I   &8§*  StfeO  raluo  of  tho  pSfOgMWlft  ofaat  It  ««•  «est~ 
i8£  in   i  geR«M*ai  way,  :    g&t    (&«  iyp»»fd&  of  Umi  feefe.ro  1  or- 

<tor*«  any  hi«ek»  pu:roh»o«».     mo  i?ft3ftrfcaa*  fast  aa*  »h.it  thf  QJWgBf 

2aa\j&Uije&JH*^^  j£l  Hi :  M .  MmJA  Ma$» 

it  i  oooia  h*T«  set  *%  tho  fwniiv  wtt&tait  Foahp^y,  imt  I  t£ate*t  f«*ei 

i  oouJU  got  say  agoat  into  thaoo  fel.-ae.lta  wnt  m*k*  tho  ipitf'WW.  m  a 
jroal  ortat«?  »*»»,    itintead  of  having  l*oo.ho-<ty  ao  a  HitilHWiWu  **     |hj£ 

iwiffittmtw<i^  ^NMff  fflwiilifi  iimilf  ^tfffi  iiitririityft  m  niton  n  mm 

tftft  JffltHTF  fTPfff,;!!!!!  ,  lLffff  lilt  fft  Hlflflftfl  H**  ®re»«  in** 

islal^itriij,       But  I'eabedy  ^eml«  fctf*o  folt  -ttffwaat  **W«NI  tho  rail* 
road.     I  thiiilc  bo  Wft^M  fcffiOO  tttttl  a  XWWM>  Pafca**#f  if  wo  had  dnno 

it  in  ffef  WMffftay  w«y  MMH  lis  tho  way  w  did..     00    IfeMtt&jfejttJtt 
■oaaa  aa^aff *ftof    ll'li  llHW  <MI  lit  Itllfti  IMWl.  TjjJIBfll  M  aM  JUH 

la  %h«  tyon's&etlpR  in  «pt«ottill4  wo»o%y<   tho  parehaaoo 

purchases 
ktiawa   «»  L.'UfHoTO,  llnioa,   1*0000)1  an  4  KMn    I*fc/wi   WTO  of  tho  *f>ioion 

that  WfltaaW  BUI  "»afe*4y  p*rp**tr»to&  a  frmv?  M  orooo  ttPBjpla^aaWl* 

Uilr  that  F#t«or  *>as  the  ogomt  of  Hfll  «rf«»*  otfrojjitmi.faiwBrt  sn<«  not 

tfeo  ageftt  c  |    tt<At  3*otil»-4y  »ao  eot  tho  r*»l  Tf*«flor  «f  tho 

orcp^rtr,   out  MHrtty  setr4  in  eeoicort  '»ith  F«t8**r  to  ae««nR«»llfih  tho 

fraud,      in   ottr  Tiro  ^vtsor  **n  ^atlty  ©f  4iai«y&ity   |g    tho  erooo 
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eoaolURtuftt,   aad  betrayed   the   int«r«st«     of  tha  eroea  eoatplalaaBt. 
heth  l?«mfc-'dy    *ri<i  Kotaor  eh-ared  i»   the  |9  2,3XCt  whioh  a*e  th*  ttoount 
that  the  eroea  eeaplataaat  p*t4  la  exe^ia  of  the  aetu&l  o^otunt    11  e- 
byree<5  by  ffetaer.     the  gftJaBfi  ehewa  that  fetaar  reaatvud  at  least 
915,000,  tinder  the  jpiiae  of  eeiBSsleatene.     A»-p«r«»tly  i>eab©dy  rehired 
the  reaaln^er.         Fataer  testified  that  tha  $l»tCc-&  wfcleh  he  repelled 
as  ew'Maaiaae  was  divl&ed  a'flWfm  him,  tetera  and  Kaapae* 

In  ooatputlag  the  &wuat  of  the  deflolt  la  the  parohaeeo 
la  oueatiea  th©  aroaa  oaaftplftlaaat,   la  a  aus&'bftx  of  trastmnoea,   showed, 
"by  the  tssatiatony  ef  tae  real  ve»«l©ro  the  aarowts  that  they  actually 
reaalradt   sad  ahera  the  real  raadara  dii  sat  teattfy  the  aa§a«ata 
aera  eatiauttad  ay  tailing  ****  priaa  par  ea/ware  foot  a**  property  of 
tat  aeata  gaaeral   sh»r  matter   «d  va&sta,     JSei  thar  Yatsar  nor  raabody 
testified  that  may  ei*  the  aaauata  ware  iaaarraait  nor  did  they  of* 
far  aay  arldaaaa  aa  li  ^hat  tha  real   Till  Bill' ■  aatually  received,     la 
▼law  of  the  fraud  perpetrated  %g&iaat  the  araaa  aeaipl  <d»ant  ay  Fetaer 
and  JPeabady,  the  croaa  eaaplalaant  -*aa  entitled  to  the  properties  at 
their  fair  casta  ©arfcet  vnlu#,     &a  tha  evi'i«se»  ©f  th*  araaa  eaaiplaia*» 
aat  la.  resmest  of  tha  vain*  of  tlte  pwftrties  was  aat  sbjeeted  ta  or 
diaa*to4  hy  fetaer,  we  art  of  the  aplalaa  that  tha  avidaiaee  aay 
stand  aa  the  artpa  fjs&lj*  value  of  the  properties.     Va  fcblnfc  that 
lataer  ehsuld  ha  ordered  ta  pay  t©  tha  eaapleiBont  the  mm  »f 

la  tha  purchaee  of  tha  Cark*ry  Caal  Tarda,  Fataar   report- 
ed to  the  area*  oomplalBfjat  that  tha     priaa  paid  for  (hi  aroporty  wa* 
97SOvooev  when  la  f««t  the  aatual  aslea  aald  a»a  ift;^tC-:  u.       The  dif- 
tnrma«  of  9160 t0OO  vti  diald«i  h^taaaa  Fataar  oad  Peafeudy  -  Fataer 
reeelTlag  #§ottJtM3  g®4  #e*h-.sdy  #1--,  j     ,      the  property  «»a  «^«d  hy 
tkrn,  &3iry  a.   Oaricery,     la  thie  traaaaotiaa  fatrar  pratea-iad  that 
Joae^h  B.  Jleaulng,    &  clerk  la  hi  a  affloe,  *ho  waa  uaed  aa  a  diacasy 
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py  B§t*|BF4    WflMl    th»  ^To$9Tty  to    the  eroSS   «e&ftl*t)tsa>t.      She  deed 
froa  lira,  ttork*ry  wae  aade  to  #1  f^^ing  #   sms4  fleshing  exaouted  » 
f  yigggt  on  the  property  to  &rs.   Oorkwry.     Ths  <?vldenee  shewed 
receipts  of  fcrs.   Gerk*ry  for  ISd^.^o  in  hands  or  the  ores*  aea* 
plaimsnt,   snd  IlKX-,.    I   in   o<.ah{    th*  aria one*   also   i^ewt*  a  r«eelpt 
of  the  #ei*bedy  Coal  &©mpggr*y  for  #1O©#W0  in  hands  for  the  pan* 
collation  of  a  Xoase  whleh  that  ettixp-*my  h«ld  *>ti  the  pvc>p«rty;   and 
the  evident*  further  showed  Owl  a  aortgage  of  |ttN}f$ttl  traui  as* 
suned  hy  the  press   •sjsp&sta»js$i  staking  *  total  of  |ffQ«49|   alleged 
to  have  been  paid  for  th*»  Corkiwry  Seal  SsHNfaei     Jfatsor  adnitted 
to*  never  reported  the  receipts  of  fe.ro,  Sorcery  |§  the  eraes  cos** 
9l&in*at.     Me   testified  that  he  gave  thaa  to  #1  earning.      She  aadi* 
tar  af  th*  cross  aa&ploinaat,  wfe«*»  h*  learned  that  PtJNMlttg  wa* 
f«tJ?«r'«  ©l»rk*  refused  to  aasoat  f loosing**  receipts  as  reeaipte 
of  th*  real  vendor  of  th»  preaerty;   «nd  Feteer  then  gave  UTS* 
Cprfcery's  receipts  to  Saapes  11*4  &app«o  delivered  tit  on  to   the  audi- 
tor.     This  part  of  th*  transact  iaa  tuilX  b*  Sisglsiimi  acre  fally 
later*      Xt   to  an  ofiiSlo^tttod  fast,  however,    that  instead  of  re- 
ceiving #tSU,&QC*  in  bonds  sad  jjfrfpljft  in  cash,  Rr*«  <,or*«rr  re- 
ceived only  ByBtttattf  in  bands  and  fflttPifrWI  i»  o**ah.      Is  r«*»p««t  of 
these  fale*  receipts  Jfetsar  testified  M  follows;      *a*  far  a<s  the 
railroad  Cthe  oroso  a  ©sap  1  an  sunt}  ana  concerned   oho  (}.r*.   Apf£Nfg| 
got  the  3W  ooado  represented  ay  the  receipt  f&t  ItttljflMN*1  In  fepnda, 
which  I  say  oho  signed.     JtJJBUM  ljBsfJMJMMJ<  <fel^iA-afci»w 
Although  ?ots«r  tostiflod  on  tho  tri«a  that  Mro.  4iark*ry  only  r«* 
oolaad     lXOOtOOO  in  bonds  snd  420C»OU>  la  oash,  ho  alXogad  in  his 
oaon^od  aaiowor  ts    *ho  oross  hilX  of  the  press  aojssl  olBont  thot  hr», 
'ior'iary  roaoiyad  HH^Bfi  including  a  »©rtgoge  of  #J?t-&#t-.-e.     It 
■aas  nooeooary,  therofora,  on  the   trial  for  S>tser  to  a«e»i3st  tpx 
fcMtjjl    O*     Ho  attoaated  to   aaeoant  for  it  hy  testifying  that  as 
part  of  the  tr*sa!»aetiea  tha  crane   eoaalalnant  paid  |&f99t*4l  to 


( 


w... 


53 


Faaaady  f»»  an  apt ^oi  aa&a  by  .Faafcady  ©n  the  Cark»ry  GaeA  yard©. 
K©  maaiioa,  h©'*arar,  wai  made  ay  **ta*F  of  ouaft  a  ©aysaant  In  hi© 
reaart   in   HM  ©rota  e<MR|»!ft!R«5fit.      It  i*  ©teato-pa  that  If  mg&h  a  a*y» 
want  waa  nade,  Fataor  eonae&ied  th*  foot  fey  ar©4»«ing  r^eeiat©  of 
&*•«.  Cerfcery  which  f  ©Italy  raaltod  that  «*he  had  raeeirod    K|l   , 
nor©  than     III*  sietriially  did  re«©iT*«     But  if  the  aayaaat  »f 
$li9tO<3<B  4©  Paeaady  tar  M»  »jOj$MM  "rstS     **«»ily  mitt  thar©  1*  «© 
valid  raaasa  why  JPotter  ahaiald  cov«r  a»  the  aay&oat  by  faleely  in- 
oluiing  la  Mrs.  Cf&rkary*©  redely**  IMMa^MiM  mere  than   ©he  r»- 
©eiv«3.     £«^b£dX-te&3i  t**t  *«  raeaived  $ftfM©M48  frcw  th®  «r©»» 
••apl  ftin*at  f«r  hi©  ejt*4£|L  @IJ  **•  karhtry  Co*&  tWWU^     Mi  etate* 
that  the  ©roes  awaalaiaaat  paid  the  raaeedy  tfeel  6*si^©»$F     $£§&t#09 
for  it«  JLfiAtt  sli  **•  •■•Mil'  Goal  Yard*.     Y#t  thar*  1*  la  avidaae* 
gf*&OJX*f,,  JjgMM^aJBMiihii  %®  th®  •*»••  «wBpl*Laant  for  JfiS^.Ooo 
in  boose  of  the  tra«»  eattolalanat  for  hi©  eatiaa  ©a  the  C«r^«py 
Coal  Yardoj   «m#  »loe   a  rae«t'Bt  of  the  £eah©4y  Soai  ^auptyiy  to  th# 
«ro»»  ©©J8$l&insi»t  for  fli    ,     |  in  b©n$»  of  the  arose  eoKalftinoat ' 
for  the  oaaealltftie*  ©f  the  1SM1  *f  HM  reabady  #aal  damp  nay  ©a 
tha  Serfctry  ©9550.  f*wia(     fetaer  a  ever  delivered  to  the  fVi*jt  tajt* 
platesWi   the  receipt  of  fttMNfetl*   fa*  tha  B&.flM©d   R  for  the*  eatioa* 
On  the  trial  J*t*feedy*«  attantlaa  was  ©ailed  to  the  reeeiat  of 
HMM|M(MI  for  the  eaaeali  atlas  of  th#  Xaaaf «  but  ha  Stat©  I  he 

•••  .Sl&Skla  ta.  ojcolaj,!!  why  th«  reeeipt  raolteA    til    ,  Ml  the 

c*aal.?aratian  for  tho  «ace*li«iti@a  «f  th«  loaoa9   if  #??5ctu-,d  rap* 
raeaattS  th«  valua  of  tha  ttlMjl 

l»  »wr  tiaw  af  tha  tvMMHMI  th#  valao  of  tho  laaa,^ 
aaa  aat   aotioiatod  at  Hi  ,        ,  hat  at  lV5;,»,v^,     Fatssar  toatifia4 
that  3*eab©4y  «eti».%t«d  tha  ^aiat  ©f  tha  uoaaralred  lawa  &t  tha 
iaaoa  ©a  tha  raataO,  val»e  ^f  tha  aroparty  aud  ©a  that  aaolo  fixad 
tha  aalao  ©f  tha  I  eat©  at  $i-     ,        .     In  a  l#tt*r  t©  Th©Ka«#  ?at»ar 
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©totod  that  b©  *bop»<i  to*  got  tfc©  1©»»©  for  $100,01*0  •     y-Mtzer'a 
t«»t  lawny  wad  lott«jr,  whleh  &r«  ©orrohor&tod  by  tho  receipt  of  tho 
?o»bo<3y  Cool  Company  for  lloc.OOO  for  tho  o*nc©l l*tlo»  of  the 
JafJAft,  are  •0«<v1b01a&  tb»t  tho  ▼•!««  of  tho  lo»*o  woo  $HO0»OQQ  Ml 

not  §MH  j§0t ,   m  clolajod  by  JNhftbody*     It  follow*  thorn  tbot  tho 
$19&,o&0  deficit  *hieh  r©0ro«o»t«  th*  difforone©  b«tw©on  $?JK>,OO0, 
which  Fotoor  rotmrtod  an  th©  oo»t  of  the  Ooarkory  CoaJ,  i'ardo,   «nil 
#<OOtO0O,   the  RBsawRt  ©fel«h  i*  «h**n  by  Um  «v.ld»R®«.  t©  h&To  boon 
ootunlly  p»td,  cannot  b#  *««©imt«a  for  ©»  th©  thoory  that  #890,000 
»*•  p«id  for  th©  l«||it«     F«t*«r  d©«»  not  »©  «ont«m-!,     Fotssor  Iocs 
not  *4e|»t  Foobody1*  tftoftifiseny  that  tho  v*Xia<*  of  th©  lonoo  iM 
#89©,®f?0»  bwt  ©>tt©ag»t©  to  »«©ownt  for  th©  #&#$»#§§  by  anintnlning 
that  $1*g,0G0  wn©  $»t3  for  th©  ©j>ijjj|  of  P«*bo«ty  Ml  *h©  Cforkeyy 
Coal  yard©. 

But  th©  ©Tid©B«*  ©>*©w»  that  th*  oj&%4©gi  ©f  ^©ftbody  v»* 
valt»«?l«»*.     foaboiy  ©brtoooly  ro«©£nl*td  that   tho  ojiJjOJt  wa©  vorth 
nothing  wh«B  ho  toatiflad  fcfe*t  *th©  lorn©*  of  tho  P«»bo4y  Seal  €©sj- 
pony  *a©  ©hat  «»  got  #890,000  f@.r.*     fh*  flffifll  *a»  r°*  •!•*©# 
and  tho  fact  io  gndi  wonted  that  fcr»#   &'©rksry  received  only 
#800,000,   and  »«©-«*  at  &f*y  tin*  NtMl  asor©  than.  #SO0,C;0t<  ***■  ***» 
Gorkory  Coal  Yard©,     furthor&orc,   tho  option  had  «x*>ir»d  »t  tho 
tin©  that  fh©«tA©  a?*d*  hi  a  report  ts   tho  boar<3  of  directors  of  tho 
ero©«  eo&plalnant  that  negotiation©  hod.  booa  e©»elnd*4  In  reopoot 
of  tho  pnreh.*©*  of  tho  Oorkory  Cool  Tard»# 

tho  inforonoo  is  winveldabl*  £9«4  F*t**r  falotfiodi 
hi*  report  to   tho  aa&eunt  of  $19£,f!00«     Aoc«*rii.n*;  to  .?«tg«r*e  tooti- 
»ony  ho  r«ceiv©4  #9t>,0£0  of  this  ?«s«unt  end  3»*ab©sly  #kO#c0OO« 

thott^io  ond  Ko^poo  MMPivtoMI  NtiW  tn  moniimpT  t UltBl, 
thl*  frsnd  on  th«  eroso  oosipl^nsatt,     Knpy»j  w»o  «n  *erist*nt  of 
Tho®ao4     Sayyci  h*d  s  dook  tn  thoa&o'   r«o»  boforo  ho  w&e     sItoii  o 
oesp^roto  roo*.     H»M»HWj  to  K«p3«o»   tooti^ony  -at  tho  Tory 
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beginning  of  wy  relations  with  the   company  Air.   Ih«»ae  lust  rusted  am 
to  rsuert  to  hln  and  to  him  only  «n4   to  fur.nl eh  no   information  to 
any  poronn  er  officer  or  otherwise,  without  hie  eatress  permission. * 
latere  the  parch  ass  of  the  i*v3MWp  So  el  Yards,  yetssr  wr"te  tj  letter 
to  Tho»ae  in  efefca*  Ml   stated;      •%£■  the  I*«ahssdy  <2©»1   Cassoany  has  en 
aetual  oaeh  lnvoeiment   for   their  recant  iarorore?K*rots  of  |ji.ti>it 
an*  &re.   SorX*ry*a  ho»a  soul*  mot  he  huilt  for  lose  then  ?£■-,•■    .  , 
raaboay'e  lee*©  is  for  II  ffaafjj  emd  1  hops  to  get  It  for  0ie>fcfO©e, 
wrlah  Is  n  small  profit.     V«nho«ty'n  lliftlli  fflF  llffstaaln  tl  flat 
tsMQ^QOftj,  or  ©©anting  nothing  for  iiBproTaasnts  is  l#»s  than  |*Vtl 
per  sqnara  foot,  Hal  if  th«  whole  soul*  ho  gat tea  for  HVI^MNI  ««4 
figure  netUng  for  the  ia^srswaaeBt*  it  is  lees  than  NMM  per  square 
foot  and  yau  aannst  plea  up  and  Jeia  the  separate  plesaa  together 
In  this  wis  laity  for  less  then  |4«#9  per  squats  ffegt** 

the  less©  (til  not  IMMI  IS  yt-arn  to  n#*  hut  ojr»ly  ap* 
proximately  7  yeara.  ^e  hawe  shown  that  the  option  for  $690, COO 
was  valueless;   that  Mr*.   C*rk#Ty*e  pries  was  »swsr  *t©re  Hum 

In  a  rapsrt   to  the  boar*  of  ill  motors  Sf  the  eves* 
oomsiaia&nt,  fhemae  stated  that   *ih#  fas!  pshe  arses  £«*         baasfjf 
through  the  BgOjFyjj;  ssapleyed  hy  the  Vaa&ah  Cesiaaay,  fcaaera.   Iwtsar, 
Vetera  Msi  Gowpany,  sent  lata  ed  to  «*ks  pars* as ss  as  rapidly  an  poa* 
sihlo  **   sad  that  negotiations  had  been  aaAsladsd  Sath  the  rssasdy 
Goal  Co&p&ny  and  the   'eorfc«*y  Estate **j   that  this  raotauflj  Ce^l   Cote* 
aaay  had  a  lease  on  the  property  far  15  years  *ith  an  option  is 
purehase  for  #650,00©  within  thw  twp  y  are  Mas  that  th*  ariss 
finally  agreed  on  for  the  property,   icelsdlng  the  eane«ll:*ti*a  of 
the  lease  of  the  ffsahsdy  Goal  Goeisany,  «**  §111  ,        . 

It  will  he  observed  that  fhoaias  re-^ata  /*tssr*s  saia» 
statement  as  to   the  length  of  the  snearpired  tor»  of  the  l«aaa. 
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ale©  erttaixla  that  tha  warthitaa  option  h«w5  a  t5iia«  of  #iS*-V  ■      . 
Bt  furtbar   tilt  lliittf  ttatet  that  the  ©ptlaa  ®»v#r®4  a  p«rie(f  ©f 

tvt  yearn,  when  i»  fact  tha  ©iptlaa  hs»a  ax^lrad  wh»R  tha  report  eat 

madt. 

She  MUgjIll  ©f  'fhtaa*  axelu^tt  the   t<S#a  that   gfeWMtf  vat 

the 

treating  letser  as  the  agent  of  A*aah©<ty#  or  tb*j/0©ri;,*sry  Coal  Yard* 
*rert  parehaetil  tlfjifllf  fro»  father,     if  HWMMI  WftiilftllUMI  that  tht 
aurehat©  ©f  tht  €S©rk*!rry  ti»ai  Yerdt  w&«  fro*  jtaahody  thrtttgh  Pgtftftt 
at  3»aaet<ty*»  agent,  there  *»»  n©  veeettlt  reaaoo.  IVi-   ttating,   an 
he  did,   tfettl  Bftgftt  latitat  ha*  nana  ftatlnita  with   *tht  jjflMKa 

lajytj*  etui  tf  Yh«M**a  wai  noting  tht  a«r  chant  41ractXy  from  '^atse* 


there  la  na  en»iwn*tita  at  tt  why  fffcoerat  raferrta"  i©  tftttar,  JPtt*»« 
and  Satapaay  at  the  afaaigr  ITMnliflh  ti&dli  the  era  at  ffltlfipfr  iftjlfBll  tat 
jsafcisg  the  parehata. 

In  felt  fnlat  anointing  far  UNI  no. rah  at*  of  tht  0©yj*ery 
Goal  Yar<?»  Vtttnr  rttornnd  tc  Xhtaaa  tht  receipt  tf  Jleaualag  far 
!§©,$©*  caafc  and  |S    •,   ■   •  *a  aretf  ©f  tht  t*»  on  flit -art  tf  tht  iwuct 
©f  #§80,e$O»  whieh  #«t«t*  haul  r«eeieed  fatiM  tht  erect  eanplalnnttt 
for  tht  purehaee  ©f  tht  a  r  ©tarty,     lh©ia**a  tt»ru©4  Hi  am  raeeiatt 
©eor  t©  Saflttfti  0Ui  Kaaaea  in  tarn  gate  then  t©  tUfihiai*  J.  Bnrplqfi 
tht  tre»a«rer  ©f  tht  ©roes  ©©*»©!  ftinant.     in  re»p*et  ©f  SRLawa&Rg*! 
rectlpts,  hurphy  tattlfltd  at  fell©*©;      *By  Inquiring  of  ttfe   Um$$9m 
X  learned  that  Mr.  M%«nmin$  waa  employed  in  Mr.  i*<3tjser*e  ©ffitt. 
I   told  Hr,   Xappta  that  I  eat  net   tat  ft  tf  It©  vftth  Mr*   Fetter 'a  re- 
eelpt  tr  Jettph  B.   Fl easing *t  receipt  at  thawing  tht  disposition  ©f 
tht  aeney,   MM   I  WAnM  ni*W!  to  hare  the  taller*  a  reeelpt,  *     Karphy 
teetlflad   that  ht  tall tt  tha  *tt«t ilea  ©f  MC:;atl   J.   0L«^    the 
at 4 Iter  tf  tht  arena  ©eus©l©lp.%wtt   t©  tha  safettor  ©f   the  r^eoiptn. 
Cl'i.rk  aret*  KifpMi  at   f©ll©wa»      *fh«  Traat^rar  h.:ta  a©   raeaipta  fr©» 

tha  wll art  ©f  Mb  *re*arty  Ml  me,     km  y©^  l«MI«>  *hi^  MMpW 


.r" 


•/.•;/  :>.;■-. 


!    WW 


57 


require*  reoeipta  from  the  »*iiare,   or   the   ea»o*l'*-l   anwcuaaaver- 
in*  the  &LlHM/t*mm%*m*    IttpMl  fervarded  01*r&*a  l<»ttfr  to  tots** 
with  the  following  notation  on  the  letter:      1  r.   *et*t*ri     rlrae* 
note  and  ever!  a*  with  return  ©f  this  l*tfcer,*     JPotaor  anewer**  at 
felleve;      *hef  erring  to  fcr.    &**&**  letter  ef  the  11  th  lnat»,  &* 
Hoja*me  .Ay.  iha  jaem  *o»  aal*  tfcett  ftqqfl  aa*  you  tail*  fall  receipt. 
thie  had  to  fee  ltp|  in  order  to  get  the  nortec*  pjueed  1R  tie*  1*04 • 
S  will  he  glad  to  ahew  the  expenditure*  oy  Mr.  f&eAMilli   ki     t.    Cleric. 
er  hie  r*nret«at*tiv#  at  any  time  hut  th*«*  fr^lenff  to  fc,,r.  ttjHJJM 

rt.  wffli  iiii  iftiiif •  .fBt***m_fi  * 

Murphy  told  Ke<y*l  ttiat  h«  l$tf|£  not,  |PMi§$  ^eU-er'a 
aee^ani  •with  anything:  la**  than  trl&lfMl  reoeipta.     #«*t*er  than 
turned  over  to  £*#»*»  typewritten   $*#**  of  pU3fp«r*t«e    .  .  gn* 

aetata  hold  hy  7le*<tai«g.     Murphy  teX4  Xapoe*  *a  typewritten  eopy  of 
a  reeeipt  wae  of  no  filHi11  MM   that  he,  Ifegpgftjjrj   *dMN&4  not  gredtt 
?ets«sr'e  »aeeunt  en  auah  aridon***"     Fetter  fi&ally  turni**  ev«r 
to  JUippea  the  two  falsa  r#e«.i»t*  of  Are,  0*r«**y  for  J3fi' .  ,v  :  c  in 
heesle  and  #800«0<«e  is  eash,  and  ale*  the  peeeipt  of  the  P«ahody 
Coal  aajapeny,  milm  reetted  that  tfe*  oaasidaraiion   Ft*  the  eenoel* 
lation  of  %hu%  eeapafiy1*  *j3&S&  "*m*  (MW»f«W  h     fheta  reeelfta  were 
eeeept#d  fcy  the  auditor  Htd   oteed  aa  *****»*•  yp§Pi  Battel    the 
true  f&eta  were  sfifcalaaad  an  the  trial. 

IBM  awl  dene*  ehowe  that  Tnan&jo  and  fftpyot  foUl  icnew 
*hen  the  fir**  pureimeee  of  |B*eimrt&*«  war*  aiaA*  hy  y«ta*r  under 
his  origin*!  a^raassent  with  ttaf  eroee  coaipltdKant,   that  the  audits* 
of  the  ereee  otW>l*f»iinJ  raqtuir^d  the  r« eel  eta  tf  8M  %i  ;;. inal 
aellar**  of  the  ^rep<srtie».     &ap^?»  t^-utified  that  h  ,*\ 

under  at  and  that    '*rl^n«l   aellers*  aaeast  i'etser.     gjgtplli  tratlfia* 
further  that  in  %  conff»re»iee  with  tho»*«  In.  oaMBOStjUol  Mill  pur- 
ebaee*  "at  Hay  far*  between  V«d  MMfe  ana  MoH  street*,*  South 
CMoage,  m  told  Thoasaa  that  th«  reaaiate  of  th«  original  eellera 
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©©old  oot  aa  oata  ned  aaoaritng  to  *tha  taadltlaa*  aa<3ar  wnioh 

thaaa  PMNMmMMI  war©  "bain®  »a4©}"  *»d  thai  fha»a»   ©aid,   "X  MMNNto 
atand  that,  fcvt  aatiefy  tJ»«  twiiltT  li"  yaw  eaai"   that  Tha*»a©  414 

not  say  *hy  ht  should  aatiafy  tha  aadltar  **a  to  *h«t  tha  ©riglaal 

sailor©  ehtaijaadj*   that  Thejaaa  Just  wantad  hi»f  &*pu«»t   *t©   iaiitfy 
tha  auditor'©  affia©  in  any  way  that  a*  ©©old-i*  that  fo©^  &apji>*«t 
aallad  YIumuim*   *&tt«atia«  to   th«  fart   that  Mr.  fatsar  t»i  tha  real 
▼andar,*     &aa»©«  taatlftai  farthar  aa  fall©*©;     *X  told  Mx.  ';fb©«saa 
fraqaaatly  that  tha  sreaaea  I  ©o«ld»*t  gat  raeairta  fraa  tha  original 
©ailar©  *»•  b««a**»e  X  waa  bayiag  far  fata©*,     B«  told  aw»  to  4a  tha 
baat  I  oould,  Ijifci  fr|  Hfr"—" -.  "%ff  *%  fffA*j*.^Mifc  ^,rt|l^|ff|  fM|  tffi^fl 
ftaMjftJW  ftmlJtft*  flaMtt  -  ffttffifffr  Jtij  |||||i  Jjfgfr  Hi  imftUff 
Sfl&JEit  aaaaa»a  thera  war*  •spaartturaa'  llfrlfl  s&aaa  <hj<fc  ha  4id  aat 
aarf  t©  aafcliah.     I  did  a©t  fcaaa  paraoaaily  of  »«©&  axg»«ndit*ra«. 
It  ©aa  ©ratty  aa©*.  la  the  alv*     fhat  ia  tha  h*»»t  I  ©aa  d«  ay  »ay 
#f  aaswar.   *•     I  kuaw  that  tha  nriaaa,  aartiaulaarly  In  tha  aarahaaaa 
I  aaadl*4,  war©  aot  tha  prteaa  ©foida  I  Imi  »«14t   that  If  lar&ar  aim© 
*ara  V«i»g  aaia  ©»t«a«ihly  ta  f«tser#  It  *?aa  not  haaaaaa  ha  w»« 
▼a«4»*  and  aakiag  a  arafit,  ^  iMu^^  ^iMff ,1^^,^  fj  fi|fft  fj©  fffi 
IfctjMttgj  tlLllaJBBttattaJttfl^^  0»«   •*•••  a©wpl«.lnnn0.      That  ©aa 
all   loclu^«4.     X   a©  aot  Jsaa*  what  ha  ©a©  ta  4©  with  It  aft  ay  fea  gat 
It.     X  4e  aat  tea*  what  tha  aarpos©  UNI  ia  Wftltof  tha  hooka  ©haw 
largtr  aaoaat©  had  haaa  aaid  than  had  &atwally  aaaa  aaid.   **  fh« 
ftallroad  a<*s$as»y  Qh*  «r©«©   aanplalnaa%]    did  aat  ftnttf  that  I  ©aa 
aal4t  oer  aid  thay  aay  »•  «oay  aaimleaioaa.     1  think  my  aaoaki&alsna 
had  a  haaria^  aa  tha  aaauat  rm^rtmA  aa  tha  aarahaaa  p$lm.     I  did 
aat  report  t«   tha  Kailraad  aoiapaay  [tea  oraas  aaaplaiaajiiJ  ^hat 
ar»aarty  had  haaa  haaght  at  a  eartalu  ariaa,  ©at  af  ahiah  I  had  r*» 
catvad  a  aartaia  aa^«si»Eiea.  * 

It  i©  ©oat aadad  oa  aahalf  of  i'ataar  that  ia  tha  aaraha« 
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•f  the  Oprkary  Coal  Vardo  Fetaor  v*«  met  the  agent  of  tho  ores*   oen- 
pl  tin  ant.     Peabody  teetified  that  ffetscr  was  ||ft.  agent  «n<S  that  he 
tola  ^etaer  that  If  h*i,  Fetsscr,  weald  sail  the  property  for  hiss  for 
tttfefgOe,  he  wo»ltf  ,;iiY*  hint*  3?e  titer,  #5-  ,       . 

In  determining  the  {nest ion  of  agency  the  p-urcisuoe  of 
tho  SorJcery  w©ai  Yards  must  h*   eoniidered  in  eonas-Qtian  with  the 
pureh&eee  known  as  tenders,  Minton,  JLoeseh   «*nd  Fleming.     These  lot* 
tor  purchase*  were  *b»4#  for  the  pnrpo»e  of  forcing  tho  eross  «««*• 
plalnmt  to  hujr  tho  Gar* cry  Coal  Yard*.     A«  we  h»wc  previ<j**oly 
stated,  wo  art  of  tho  ©pinion  that  under  tho  orlgln*l  agreesumt  with 
tho  orooo  eectplainant,  ?«tsor  vac  the  agent  of  the  ereoe  eeatplalnont 
in  all  of  tho  purchase*  of  the  propcrti**  that  ho  nag*  for  the  orooo 
eotRplal»ant,   that  in  attesting  to  change  th*s.t  ?^ec*se»t  fhesaas  acted 
withont  w0to*Htft§  of  ttai  heard  of  directors;   N*«  that  tho  heard  of 
41  rooters  did  not  have  -any  knowledge  that  PgtaHf  was  seeing  other- 
wise than  a»  agent  for  tho  orooo  oonpl.alnanta       Shore  «uro  egjoeifi© 
facta,  howercr,  in  regard  to  tho  purchase  of  -the  Gorkery  Goal  BsfNfel 
which  indicate  that  Fetaer  was  acting  as  agent,     Bog  purchase  money 
was  not  paid  to  i^tser  as  an  JUiJUmiiWl  vender,  ®r  so  an  agent  e-f 
Poahody,  hut  was  given  to  Jfotsor  on  his  receipt  to  bo  dlehursed  hy 
Tetser  for  tho  orooo  oc«pl!%ln*Bt«     the  feili  for  tho  guaranty  volley 
of  the  title  of  tho  property  was  paid  hy  the  erooo  cuaplalAsnt  ana 
not  hy  ?et*er  or  Peahedy.     furffcensore,  ^otjser  Bade  »  report  of  tho 
purchase  of  the  or sp arty  tg  tb*  orooo  eeuplainaAt  an<3   submitted  re- 
oeipte  to  the  auditor  of  tho  erooo  ■IMplc&s.mtl  ■%»  the  aporowal  of 
the  auditor.     There  is  <a.«e  another  fact  wfcich  tends  to  ne&atiw* 
the  %M$m  that  3?«teer  was  Penhody's  agent,  or  at  least  to  raise  a 
i§U%t  SJ  |g   suc^/ngeney,    MM    t&Hst   li  tho  testimony  of  letter  that 
Peahedy  said  that  he  *ceul*n,t  return  #ia<"'tOC©  en<?  take  honds;"   that 
if  fee,  J?otser,  could  r&ioo  |13C,coot  he,  Peahedy,  (fcMgfel  the  deal 
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wouli*  *o   t:>ro»ijJij    and   that  he,  #©t«*r,   said  h*  would  see  if  ho 

eould,   and  a<sre«?d   to  raiso  RjtgMI  and  take  bends  At  ?*ar.     #et**r 
further  testified  as  follow*:     **In  eenn motion  with  the  Sorfcery 
tmnonntion  I  feorrewnd  |lw,CW  in  en*  iiM,   DMM  nqrsslf  as  re- 
solver  of  the  Wllwumlflt  av«m»s  Stats  Bimk,  *     Mf  saak*  no  ssssnsnt  on 
the  et>ies   tisvolvoa  In  thi»  us*  of  trust  fiptl  »y  Jfetaser.     Iwt  ttes 
fast  that  'he   tcld  J>*abe4y  that  feo  «HM  raise  #1S©,©00  said  aid  on* 
tain  t&§ft*4Mttf   «*»  hardly  »*  resoneilsa  with   the  theory  that  Fetsor 
vai  Fonbody's  agent.     Anothor  eirentfe  stasis*  wnlsn  indicates  that  both 
fttxor  una  Vhttsa*  know  that  *#««*  wat  acting  an  »g<***t   for  the  cross 
oofeplain^yat  IH  tho  following  »t  at  outsat  in  tfetuser1®  letter  to  Theaas 
whieh  we  have  previously  gjantsat      *i5«ahody*»  loan*  in  far  1®  yft&rs 
««d  j  Umi  ft  JMl.mil  ior  HWtsjMi  wfclsh  io  a  n**ll  profit,*     the 
only  reasonable  eenetr .set  ion  that  m»j  no  plaosd  on  this  %tnxmm% 
is  that  hotter  was  acting  i'or  the  cross  «©«»latBawt,   and  honod  to 
got  feahMy  *«  loaoo  for  the  cross  sosiplainset,     ffc*  stat<$aant  will 
not  tinU  *f  the  afcsura  iaterprft«,tlsa  that  Fetser,   an  Pt*»*dj't 
agent,  hopea   to  get  #***«ay**  loan*  fo*  >'eateedy, 

to  have  ootntod  snt  h«rstofers  the  f»,«t  that  the  r#- 
port  of  Th.owMi  to  the  "board  of  dl roster*  in  regard  to  the  purchas* 
of  the  O'nrkery  Coal  Yards  excludes  the  idea  that  Xhaman  «e*si.i«r*a 
Fttssr  as  the  agent  of  the  cross  eomplatnant  *hen  the  report  stats* 
the  ore oo  «c*plainaat  wan  staging  pureh&s**  through  the  agency  of 
fetser,  Meters  and  *e«nany. 

Although  wo  hawo  discussed  the  question  of  agency  as  if 
ths  trsKnastlesj  wan  free  from  fraud,   mi  hawo  expressed  the  ©piaion 
that  tksr*  was  »•  agency,  yet  M  tniak  that   the  real  question  to  he 
a*t«s%in«a  on  the  evidence  is  ©n«  of  ©ems*;  i  racy.     Xn   fcfeis  respect 
counsel  for  ?eiss*  takes  the  following  peeltleai     *t%  io,  however, 
sufflstoat  for  the  oar^see  of  this   lit nl  ■— I  t©  point  oat  that  the 
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elnJa  tV,«t   the  aaoftllnnt  wai  »rrex»re*aha4  i»  thie  c«ae  £t&*  IWHfcWMI 
of  the  C©rfc*ry  Coal  Y%rda)   »#«da  aa$«*n4a  aa  to   *1!  the  other  like 
eiatu&e,  noon   tha  aeo  natation  that  &r.  ?et««r  end  Kt.  ThaK»%a  **re  o©a~ 
ealratora  etxlvin*?  to  rete  tfce  iff  ill  wit  wsifMuay,  a*  4  with  that  aa» 
aaatatioa  rfieproTed   It  heeo»«a  evMeat  that  the  EaiXroad   e<sEtjj way 
Ctb*  oroea   oe«al*l8aii€}    ««*>*  M**   XfcasMM,  haTi»tf  haa"  not  lea  af  Petoer'a 
relatione  to  the  Corkery  property  Ml  aafeiag  tha  prepoRlilaa  ef  sale 
1»  the  form  of  a   Street   eale  as*  net  ©J*  an   agenay,   dealt  with  fcr. 
fetaer  with  ita  eyea  open.* 

<.nr  HMMHW  to   tbia  IfflMWIflt  ie  that  we  are  if  the  opin- 
ion that  Patae*  «nd  Thomaa  ware  ooa»pir«torei   $nd  that  F«tB«r  *&a 
the  afftat  of  the  eroae  eeis»  lain -sat  Mi  guilty  of   dielayalty  eren  en 
the  theory  that   HWWI  vat.wi  0<lftWaj|rn<jr«     We  are  farther  ef  the 
opinion  thai  Paahady  a»4.  ttnqMMi  war*  an^aon  apt  ratora  -with  Fataer  and 
fheauus.      X»   this  view  it   follows    HNtfl  Fetsser  1*  MfcMf  the  legal  duty 
to  pay  to  the  arosa  ©omul  aiaoat  the  a^se*  of  $&$  t     ftg 

la  eaaaaaUoa  with   tha  paranaa*  of  the  Corkery  aoal 
Yards  there  Wm  ft  transaction  rafsrraa  to   ««   the  Ceho  tr surs  aaet I o» ,  -. 
ay  nutans  ef  whisk  tha  oroee  esfeplalaant  was  aafraadad  of  **■,  >$$•  hy 
r"eiser  and.  Xhoataa  and  ox  tho  pretense  teat  the  Money  was  to  ho  uses' 
hy  Xhaamt   fox  *r*J.lro«4  parposaa**     ?fc«  HCytii  was  pal  A  hy  the 
oroe«  eajsplsdnaat  to  £4$ar  a,  Coos  for  tha  pvraaasa  of  fear  lota, 
wMsh  aora  attTportoa  to  h«  o^ned  hy  Cahh.     It  i»  «n4iopata4  that 
Cahh,  vh*  ana  a  cioxlc  in  Fet*ox*a  offioa,  aaa  not  a  bant*  fJJ^  o^i«r 
of  tha  lota,  rUjI  that  tfe*  traaaaatloa  ^raa  dariaod  »«r«Xy  for  tha 
varaaaa  of  eoaooallag  th«  pa?*MBt  of  tha  #4^,000  to  TmuMS,     4mWW#« 
fall  to  F«is«r»»  taatlnony  tha  tOHaaia  *m|*loya4  wa»  IN  follavo:     la 
tha  i&areha.aa  of  tha  JlJftaiy  Coal  T*Ma  hy  tha  araos  aattpl-Aiaajfttt 
FXaa»»ljif ,  ^a  ao  va  fe*x#  o?av-io«Ely  ststtod,  ^as  a  dwaay  aad  a  clorfe 
i»  fot»or*a  offSeo,   ?S1.1  aat  eon^oy  to   the  exosa  aae»i.a.tajuit  ali 
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of  the  let*  vhiea  Mi  beta  eoawoyod  to  hl»  fey  oiro,   &©rk«ry,  omd  for 
w^ieh  the  oreoa   eeaplaiaeat  had  said,  feat  withhold  four  lot*.      RMM* 
few  lete  flwaolag  eonT«y«4  to  Uofefe  aaa  Cobb  in  turn   QonToyed  thorn 
to  tho  crooe  WM|I<  ■tl— It   WW  $4v,   I    .     The  oheeke  for  the  §40,600 
were  s»ai4  to  Cobb  fey  tho  ereoa  eovel&lBOAt,   oad  were  enderaai  fey 
Coot  to  Fetsrer,  who  oetalaed  tho  $4^,000  aad  paid  §acfC!t>0  to  Thoiaeo 
i»  earreney  Ml  §10t0f»0  fey  shook  to  Baaloy. 

a*  *  eeaeeej»eae*  of  tho  tfraadaleat  Cefefe   traa  seat  lea  tho 
eroae  aeaalaiaant  paid1  for  tho  foar  lots  twteo,  a*  th#y  %&&  tftfuly 
feeea  paid  for  la  tho  jtarehaoe  if  tho  CSorkory  Goal  Yard*,     Mdlag  tho 
§40,<K*0  pai«s  fpr  tho  four  lets  to  tho  tffOftOOQ  ahleh  .jfetxer  fit  Holy 
reported  aa  feawiag  feeea  paid  la  tho  pwehaae  of  tho  Oorkory  Cool 
Yarde,   tho  total  aaotait  paid  fey  tho  ereao  iflfjjut' iljaiiwl  f@r  tho 
Cericory  Coal  Yards  woo  §H$«&  '  .      A©  tho  satoal  priee  of  tho 
CJerfcery  Oool  Yards  wee  |i>|t8C^,   tho  eroos  oonslaiAost  paid 
■Ilf0,0o0  la  exeess  of  tho  price,     J^rthoitoore,   the  ero»»  «mpleia- 
ant  fold  for  a  guutffa*lp  policy  of  title  oa  tho  f<mr  lots  Jaot  as  if 
tho  tran«acttea  had.  feooa  a  feaaj.  UM  purchase  fro*  tifebfe. 

Tho  toottjaoay  of  foisor  In  roepeat  of  tho  aofefe  traao- 
aetioa,   as  tho  testimeay  app»are  i»  th«  abotraot,  it  a«  fellows* 

*Yhemaft  o*14  that  tho  matter  tho  rnllr&mA  had  «p  £&- 
tt&EttlJHflBlJMBUK  %*'mi  &*  satioipafced  when  ho  atartod  la  ©a  it,   sad 
want**  to  kaow  if  it  seal da *t  ho  tmkm   saro  of  is  tho  Garkery  -*oal. 
I  mA4  I  di*aH  J*a  law  ifr  asaA*.  qaf  |ng  ©fluff-     Thoro  «er*  ootioao 
in  it  sad  i*  Wiafli  frfflft  fffflftjfr'  ^  Jft  aad  Mr*.  Oarkery  «»d  I   Aid 
aot  ooo  hew  it  eoul*  fee  done  at   all;-       Kt ...  >%!&  «p  wi a  1  _fi»-JJgt .!J1*1 
lator,'bjit  1  will  he/re  .to  h.awo..paa>e  noro  sfoafy. «     I   »ald,    »»oll, 
I  will  ooo.       «o  will  talk  that  ewor.  ♦     Ho  di<ia*t   say  aaytWLac  »•»• 
afeoat  it  that  day,     ihoa  i  como  to  #ao  Wm§*  Oai"kwry*o   tltlo,  foa*  of 
tho  loto  had  eomo  ia  mid  thoro  wao  a  titlo   »«Ht*g  fr©»  the  railroad 
in  naothor   titlo,   aad  I   told  ^fhoaao  that  I    could  report  thorn  ao,„ft 


t» 


MtMurmtt  trariffeation  eaiirely,   i*a£   I   ««*.! xf  the  ▼*lu/»tioa  of  ItM  lott 

ie  ©"bout  M*  »     "•  »   *aaa-  y*'«  <5s*i  report  It  at  &**■»  ■   I  ,  ««4  that  ff*^, 
t  ak»  ..car  e  of  $4fl.jOfl0  of  tfte  astoaey  X  adT^etd  yam,     ftt   6;.i3,    *t  smut 
have  that  ia  affditlgre  to  what  you  hay©  airatAy  ©avaaotd  »«•     The 
railroad  [the  ©roe©  tmpl.alttillfj   fe5st*  IfWl  th«  MMMMTj  or  Mm  «*&*■»** 
to  ©©©a*  It,   MM  the  only  wey  to   IJMMMM  It  i»  t»  thayat  It  to  real 
tttate  accost,    «ad  you  ar«'-.4oiag  the  voi'k  ft*  u«;   1%  «w»t  go   through 
tat  roal   ©ttatt  atoeunt.*      I   t*iaa    *ail  right.*     1  **p«*te«3   ta«  four 
19 1«  that  war©  is  the  Gorkery  deal  a^ya^f ,y  jf  ilttlflTfiffl'  tlTOiitllT 
ttoa  at  i4vtQv^;t   «nd  §ief&$fi  irat  girta  t©  ?ho*ag$   an  A  $k6fQ9Q   to 
Etaley  at  Tho»aa'  dirtttita.     That  it  the  |4$t$§$  referred  it  at 
tat  Ctth  arareh»t«  fry  hi»,     I  {fclresidy  had  $4$g&0l  &©i<l  ©at,   &a4  aa 
▼otaefcora   for  it,      i  h*d  MMM  tarsias  it  far  IMMtltMif   it  tfaa©  If 
anything  hswsaea®^  i©  iMMMMI  I  MW§d  fc«v«  at  f>r©of,  tt  when  th© 
#tS©,Ofd  vat  adda4  t©  it,  I  %©«  tt  gtt  credit  for  $4©t&®$  ©a  tat 
hooka  of  the  ©eiataoy  at  *>a©©t  'tut  1  trtarttfl  t©  it©©*  if  he  paid  it* 
&J&jH&JUMkJ&6&J&     l   think  a»©h  got  tilt  #5v.  ,Ctf |  Ml  i  aatttr 
©f  f*©t.     anyway  Ml  talked  it  ©var  in  ay  ©fflta,   «sd  JftJIiaUWBgEMBMi 

flwm  iwtf>  iffii  litiiinwi  liat^ ,  ;fiiMit_  ,flii  .tun  imn  Hi   *«*t  **«  t»t  ©«iy 

sroof  I  ©maid  haw©,       ftftfc  Iffllj.  fMfr  #*  fr  TfliiWUM*  llllftlT       WMMWMI 
IMM  a*  t«  giTt  #10,00©  t©  Sanity  ia  ©wrraaay.     carat  a  «W»ffl3  HJteaitt*! 
•xhihit  84©  it  tht  t0ty0Qt  «fe#«it  ©a  white  ua»b  get   the  |§Slt#99« 
Xat  ©larrtaey  tht©ia#d  ©a  the  jUi^lHI  ©heek  MM!  heid  «atil  fe«nl«y 

©©lied  at  «y  office  for  it,   aa<s  when  a©  o*ii©d  1  g*a.v@  M»  the  eh©ok 
aad  he   e«y©  <a  ©Itf  fa  a^pf  ||gg[  f ^  ffBmmHf-  '     I   said,    »I  «a©tt  yow 
©re  mittakio  aoo«t  that,  y©ta  ©ea  take  m$  ©keek.  *      "i*©,*  he  ©aid, 
Hk*  aa«t^tiiii  l^ai  ^pa  1  ifloa  M"  .iMM^  ,ffffffflffflrT  MMl    -rfeojaaa  eaid  I  .waa 
JlftJyKf*.JLll« '     *   e^id,    *Y©«  better  take  this  Batter  «©  with  Tkamat*  * 
H©  «aid  he  ■MAI  oaJ-1     he«»«ui  tit,      I  knew  Th©m&©  ^ae  set   ie  his  office, 
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ao  X  agre«8  tHa*  ha  whoal--!  call  Mi  up.     Ho  oallod  Xhosaaa  and   ifcomat 
»*•  not  la.     Ke  oaio,  %1X  right,   it  daaow't  wake  any  <1iff«r©meej ' 
•9  no  took  the  cheek,   and  1  radapoaitad  the  tl«,Ot!Q  oaafc  to  my 
erodit  in  the  hank*     **■*     I  rooeired  no  Mft  of  it.  »*  benefit  froa 
It,  or  fro*  the  #»0,COO  giro**  to  Uiewu/ 

**  are  of  the  opi&ion,  ft*  heretofore  ifitfioatad:,   that 
if  the  t40tOG©  waa   ,-liroa  to  fiMWM  at  all,   it  «M  cot  girt*  to  hia 
for  "railroad  aarpeaea,"  but  wae  g&WM  to  Mta  eelXueieoXy  by  lotaer 
for  Theaaa'  ©'sn.  aeraeaaX  tiea.     That  Feteer  flotibted  that  the  #40,000 
nt  to  bo  WMi  for  "♦railroad  awrpoaaa*  i«  aha«a  by  the  fa«%  that 
efcoB  ho  gave  the  osoaoy  to  Thaaa*  ho  took  ©ebb  with  hla  to   tho  door 
of  Thomas*  effioo.     Hie  ossXj  perssioeibla  iafere*3©e  froa  this  eir- 
iUWliiiim  to  that  tetter  ftli  not  beXieea  that  fb©js%a  wasted  tho 
nosey  for  "railroad  aur^eoeo,  1 

Xo  tho  ▼too'  wo  hay*   take*  of  tho  Cobb  traaaaetlott  it 
foXlove  that  Jfctxor  ahovtld.  pay  to  tho  eroea  Umtgl  nlHill  tho  *«»  of 
-i    ,        . 

X»  tho  pturohaao  of  the  pi'<|f<jrtlii  kaewft  ao   tho  KtiUUMPa 
Mafor  &o*&  $&r4e,   thoro  eae  a  def i«Xt  of  $13S,uccj  between  tho 
aaeaat  reported  hy  *•*»•*  aad  tho  aaaaat  actually  paid  tho  venders. 
this  dafieii  van  mdsaitted  hy  Fotaor.     Me  attempted  to  aeeooat  for 
It  by  testifying  that  ho  gave  |t%l$t  to  Theaa*  and  Henley  for 
"railroad  parpooeaj*  that  h«  retained  #6*4CttO  lalaeelf  to  eever 
eaounto  rifely  ho  had  previotaely  advaBoed  to  fhemaa  and  hoaley;    that 
ho  aloo  retained  #£9,000  for  Tinea  ei  as*  tho  £*11  ev^Ro/ar  tranaae* 
tioii;   tjsi  that  ho  forth**  rataiae*  #S@t©8©   for  hie  saa&iieaion*,  out 
of  vhieh  |.K/;;c  ha  gave  EafSfg  !ll,or-o  in  bon^a. 

The  orfiooTtioo  vers  report  ad  to  tho  oroos  WlUjTiihulll 
hy     #«t*er  *e  a  siagXe  piirehat*,   although   tho  pr®p«rtieo  eere   eapa» 
rate  aaa  <ii8ti*iet,  sad  ear*  ©w»ed  hy  different  owners,  Theodore  §« 
dollar  awning  oas  *f  tho  e©*L  ynrdt  Ml  Menry  Hafar  tho  other. 
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Fet«er  reflortwo'  the  orlee  of  the  yreaertlee  at  $600,000,  of  mrhloh 
mm  $£7St000  »««  io  eaeh  jwjA  fttlfglNHi  i»  notes  eeetiroA  hy  nortgage** 
Th#  deefla  to   the  OJ*0]>artla»  VeWi  token   In  the  nam*  of  ?etaer*a 
partner,  NHl»g  *he  «xae**te4  »*rt*f»uea  1»  Mw  total   a»©«nt  of 
t»S»,C^©,      JWHtiqpirtWKfltiy  MM   eroae  c©*ft»l.  fct»a»t  'deliver**   Ite  hone* 
to  Vtoliiff  with  ahloh  to  tahe  up  t;  «  mortgagee.     Fetaer  retrimol.  to 
the  ereea  eeiaplnlaaat  i  purported  reeeipt  £rm  Keller  for  |S6§9§$f 
in  eaah,  Mi  a  reeeipt  of  Hafer  for  |*e,oo©  i«  twtwi     Seller  teati* 
fled  that  he  aerer  «igia*4  the  Wilftpt  for  #100,000  In  «*ahf  ;**£ 
never  reeeive4  tWW|i#S  In   omahj   that  ho  reeolven  only  $§€,000  la 
oaafe  aas  #g?$,000  i»  he*MSe  of  the  eroea  IHtip? iilll Wit ,     B^fer  teati* 
fi«4  that  ho  reeeivea  #?»tG«©   tn  aaafe  aao  $eo,€tt&  in.  heads  of  the 
ereee  oonplalnsnt,     6H'.<ib*  trial  fetsser  did  bo!  daisy  the**  swotmto 
testified  to  hy  Collar  and  tfafer,     en  the  undisputed  ffrtinWKi. 
therefore,  Keller  wd  K&fer  reaelvea  in  the  e«gre-#a*B  MfigjM 
taataad  of  #600,000,   oa  reported  hy  Jfetaer.      Xa  addition  to  the 
aaoimt  pltj  to  Ifafar  the  oreea  f*9p2  o.t  i  ant  lilPf'tyiil   to  Hafer,  oa  a 
ftWPlHo*  ee*eid«rat  lea,  four  lota  piyiNMii  fre»  2EeX3er  adjoining  the 
lana  aonroyaa  hy  Wafer  to   the  ©root  en»r>l&lnaf*t,   Wa4  ooaal  la  area 
to  the  tofta  eonroyea  to  tha  oroao  eeatplslnaat  hy  Hafer  f   and  alaa  aa 
a  farther  eeaelderetlen  It  I! afar  the  arena  eoapleiiiaitt  enterae   Into 
a  eontraet  etth  Hafer  «lrln«  Katar  tflgaHfl  faeilitl*e. 

to  are  of  the  opinion  that  tha   evidence  in  regale  to 
the  purohaee  of  the  KallexWaafar  Coal  Yard*  not  enlr  shava  a  dafieit 
of  $130,300,  ahloh  ie  &dmitt«d  hy  Fetaer,  aa-J  vdilah  we  'till    ill  a  Jail 
later,  hat  alao  ahevs  that  rataer,  fhowao,  hanlay  oad  Kappa*  eallu* 
•iraly  induced  the  eroaa  eoMpleiaaa-t  to  purahaaa  the  &eller*J!af*r 
Goal  Yaras  at  an  axaeaeive  priae. 

teller  teati flee  that  ahoat  a  y<*ar   m4  a  half  hefora 
tha  &eller»Uafar  parofcaee,  Tha»aa  aokei  hia  what  he  ^aat««2  for  hie 


et 


I M      MM 


-•>    Mi 


■      -■      '    ..i-J    <   '  '-  ■:  - 


iAmI    IMI 


- 


< 


• 


8  I  I     ~  C.< 


66 


property,   an  4  that  fee  told  Theae*  W8O,&60;   that  Sheaa*  »al4,    *Teo 
em  eh,"  he  mHil  net  MM  it  J   MHM  ettb»o»jm*>Btly  llveiaaB  again  TCMMi 
to  knew  what  he  we«14  take   for  hie  property,   an4  that  he,  fteller, 
eal4  1300,030,    that  fhoaae   trail «4  md  «'a!4  he  eewlfS  not  *ay  It) 

that  »t  *  etill  later  4»t«  fi  B.  Brewa,   a  fiWif>  proeldeat  of  the 
ereee  eottplalaent,   eello4  on  him,  Keller,   and  telA  Ms*  he  ha4  come 
to   Mi  Vi»  abent  bis,  Xaller'e,  pr^erty  *«»  MJMtlf  of  #r.  Fetter 
an*  the  $allrea4*Qh*  «reee  eo«f»i«i.o-sn$3  J    that  Brown   MM  Maa, 
Keller,  that  h«5  lvi)ll|  iMf  to!4  Fotenr  or  h«<<!  t»X4  KMMi|  that 
they  IMtoH  know  him,  Keller,   that  they  *i€»*t  e^preoiate  the 
btteinees  he,  Keller,  was  acting,   MMI  what  that  Yari  »ea»t  t©  his»;    thai 
Brown  ■ftM  to  hi*,  teller,   "How,   MWMMlij   I  JMfti  aeeept  $3$§t00)B 
ao<I  go  *»&  hay  »  pMNI  «os&ewh#r#  elae  Ml  M4  Mft4  4ifft«-ulty  a»4 
yenr  leeeeo  JMtlitg  M  01  on  the  team  traeh;*  that  Bro^a  hftwttjjf 
aaae^   the  sum  $323,000}   that  hi,  Keller,    tttM   M  Brown,   *hr.  Brown, 
If  *3a.«gr  will  cos*  la  »na  «1«m  this  I  $ig  »»  for  j>325,o<>0  ri^ht 
away,   they  MM  MWI  the  nrop-ejrtgr,*  that  thin  *»«•  the  .fjwoA  .tip*  JJM& 

Hi iaa  jMm^MmIUm^^^  *  ****  *4»> 

&eller*»,*Xa*t  offer  to  hr.  fhoaa*  haa  boos  relative  to  a  aale  by 
hte  QtoiioiQ  for  1300, eoo,"  that  te#,  Heller,  too*  net  MMMMf  of 
iealing  with  Fetsser  before;    that  after  thie  eonweroat ion  with 
Brown,  be,  Keller,  AM  eeo  Feteer  an*   £&4  swstten  the  prle©  of 
$330, MJ§|   that  Fetssor  0*14,   Ton  offered  it   t®  Brown  J\*»t  **  ehert 
while   »«»  for  9325,000.*     teller  oloo  teetlfi»4  that  be  alefet  hero 
aeke*  the  eam«  prise  from  Brown  &e  be  tf|4   frees  Feteor,     The  orie* 
•f  # £26,000  ie  the  eriee  at  wbleh  Votscr  MWliMMi  the  KttU«V  Goal 
larse  for  the  ereee  «ottj»lai&ont, 

Bofere  the  ouret;aee  or  the  Keller-ftafor  woal  YarAe 
Meteor  wrote  M   tbwtaa  on  April    12,  l»e?,  sm»  follewej 

*fhe  fallowing  -prepooitloa  l»  MM1  by  Kyeelf  MAa^wiaW 
oily  and  baeo4  ea  tfe#  oral  MJMMMM0  biw*  with  4iff»r«&t  part  lee  by 
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aiyanlf  t   tut  I   aw  mnJTlJ— t  I    oan  o.irry  thai*  out.     I    ean  p;i.rohnaa 
the  satire  orewiaao  known  »«  the  Keller  Coal  Jhr*>?»ert.iea  ani   the 
Hafer  Seal  Proaartiea,  being  ali  of  the  #r©$>artiea  between   83r4 
etraat  MM   MM  HlHtt^l*  Cfeareh  MM  HM  H$tllr«a4  anrt  C««al  MtUNM.1*  - 
not  now  owne<t  by  the  MaiX?ea4  ee*siaKy,  *   fa*  jMw<V:'>0lt  of  which 
aaount  1   t   ink  I   enn  got  along  with  |1S I ,  aaah  m&  $600*000 

in  4%  son  da  of  the  Chioa^p  *  Veatetn   Indiana  K*ilr«aa  8«Bp*%, 
Bala  io  praetiaaily  #*  p©r  a^uar*  foot.      fhia  pjria*  ia  not  »a4a 
by  the  yartMe  lltgaMMfoafaKiMflf  ooui**  MMali  ■  X©»  gtfttft  b*.  obtained 
fro**  thorn  fey  anyone.   Iff!  the  prion  i»  "baaed  upon  an  iMahaJa#l  of 
©roperttee  *ith  thaaa  foopla  and.  p&ylwt§  aaah  in  n&UHoa  to  the 
purehaee  oi1    tha  prop&rtiea  whiofc  £  ftp  to  enohauga.     KtltiMMLJ^ 

m 
JaaJaatJaWaJa^ayaaa^^  ,«£„  MaUall  1  Mill  *H*Ar 

aagotiatlana  I  aw  abi*  to  present  to  you  thin  prvpoeitlen  aa  fro* 
wyaelf  an<£  aw  eatlefieg  I  eon  »$yrrvy  it  out,* 

?et*er  and  fhemaa  both  knaw  that  the  etatenwsnt  that 
Neither  of  then*  aHH  had  wade  a  prion  for  Iho  aala  of  hie  pgnpHTty* 
w*a  false.     &n  the  flftfl  Jg|  that  ifataar  vretr  the  letter  just  obewa 
fjttifl.  Hani ay  wot©  tha  following  letter  to  I'hoai&a, 

"WmplytlH  to  your  inquiry  i»  tfWpMi  to  the  p»aaw>a>3.»» 
nana  of  the  win*  at  wbiah  th<*  property  owned  by  Ba#«*  ud  KiSJMV 
Ml  bean  •fferaa  to  you.     1  fe&ve  ^©no  into   ihle  BnHef  thoroughly 
in  tha  pant  »ix  won tha,  m&  tha  b*at  prison  obtainable  for  fcfet*  two 
piaeea  won  #©Gfc,fcOO  for  tha  M&fer  9Voy«rty  and  #4QC,u.c    f»*   tha 
JKeller  tr&et.     13se  laat   tiiae  i  talked  to  ar.  lafer,  ha  withdraw  t;..ie 
property  from  tha  warkat,   aayiag  that  tha  profit  a  from  his  ooal 
buainaaa  at  tbia  laoatioa  w«r<i  auah  that  he  would  not  oonsidar  any 
*&!«»     X  vipijfM  atr&njgly  raooassand  tha  JMIIilijii  of  tha  two  traota 
a«aaa  at  ttOG,CCO  if  tha  aa»a  oan  ba  arrangad.     It  ia  cortaia  that 
««lay  ixk  thia  watt  or  will  not  laaaaa  ths  prlaa,  * 
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The  •ttkt«tt«at  la  Meala^e  latter  that  §4lfte#tl  wae 
the  heat  aria*  obtainable  f©*  tfea  Sutler  Goal  ¥ar3e  wae  falaa,   as 
we  hawe  ahewn  that  &<aier  newer   tfttMfcfl  a  arte©  aa  feejgfel  ae  $40C,0£jOj 
that  the  high©  at  ©rloe  that  SaSAftV  y*,rWM»JHy  awer  names  wae 
tS80»«&wQ;    that  #3$V-''^t    the  |>rie©   jjlflfftftftl  to  Ml  fey  Browa,  *«* 
the  higheet  aria*  that  was  ©wor  ©ah*»l  ?.  t  <*<*  to  Mw,   mi  Kftftt  K«iier 
■war  nerod  aha  ©rice  ©f  |!ii#$§f  until  Brow  fearf  ©roooaad  the 
price  ©f  §ft9&t66&«     In  f*i)*#0t  ©f  the  ft  I  , ,    B  MMUIl  Henley  &«»* 
tlona  KftUt«f  tee  ti  fled  a*  fallow©?      *ff  B.*wley  wroti*  to  Thrmaa  that 
»y  arioe  *»■  |&d$i ftdfte  I  hart  a©  !m©wi#d£0  ef  tffcftpi  hi  rained  that 
laior  ©anion,      I  4«»'t  reward  or  of  «w??r  ha%rit*£  ©f  MMffel  ft  ?vri©#  ae 

(M  ito-StlSSl  ***•  X  attar  of  tanlay  w*y*  written,   B&9$#* 
wrote  a  lea*  X  at  tar  t©  Th««wui  *»  whieh  he  a tat ad  a©  follows* 

*fh©  pffifftftnitttftl  •ratNalttad  hy  K?sfer  a  raw  Vftftti  ;*s$o 
waa  fay  •xehaaga  af  pPM||<lH%  hy  atiteh  the  ^oatora  la  ilea*  Caaqpaagr 
wae  ta  &lwe  B&fer  pNpftVty  al«*g  io.  Canal,  etroot  Imftodtately 
went  ©f  tha  tracae.     Hi  da   thia  l|ii  inwolwa  or^eala*  23rd  ftled* 
and  24th  atr«»t  with  Aaf«r*«  B&ftft  tr&afca  Mftl  h«*  £t©a.Hlw«lw  refueed 
ta  eat  art  at*  ft  avaaaattian  that  inrolwed  two  atraat  er©e*?teg».     1ft 
other  WKNtftf  ftft  tftfttfttftl  ta  ©e».e.lder  Oftf  property  ftimlUfft  of  JHth 
atraat.     His  pro^oaition  ^as  (tat  **  «*▼«  ***»  a  atrip  Itg  feat 
wtd©  extea  'lag  fross  tro  «ontl>  line  of  %*r4,  EofUfl  fta  ttM  aartti  liaa 
of  34tb  atraat  ftU  JNJF  ai»  !••*»©«*   In  oaah  anrt.  pay  for  tlfti  «©«• 
atruattaa  af  taa  tr*satl«a  sm<i  al^atraafc*     WtA  I  naoaaaltatta 

tha  ra.tlr«i«^*a  hn^yiag  XfS  Cftftl  an   StW  emith   ktil  ftf  Mi  fttMNNl 
and  If  faat  ©a  thf  narth  ai4a  ©f  »rd  alao*  fr«ai  Jailer,     Is.  ftiHa 
tiaa  Kafar  ias?swrt»d  th«  a«aa«  ei-aMlag  r©caa  for   pnt*!  ! 
•witohlRf  ri^hta  en  ifta   railroad  ••  lead  fron  *Wfh  atraot*     Rafajr 
al*eaa  tha  oaah  Tftlwa  af  |tft§ytif  aa  ht©  pro— wl  holiln^a.     S'tt- 
*****  preaaat  pr^ositloa   is  fnr  the  ©titri.M  payahaaa  for 


wM 


HM«*»*«* 

9NM  Aoya  lUM  writing  th©  aVtj-ft  IHtMf  &ap?**s  a#aia 

wrot©  to  Thomas  a»  follow*: 

*Xn  r©  bailor  «©al  vo?4,   Qonslsttag  of  273  foot   froat* 
a*«  on  th©  ©aatft   »1<3©  of  IMa*     173  foot  ©ii  tho  aorth   aide,  warifttt© 

apjt&Miiamjaiftj^  *«•*•  r*o«atiy 

i%t*t»^  MR  tuitHMM  fo*  ©lowatoa  so  it  eh  tracks  which  wo  at.  4  serlsasXjr 
ee»  filet  with  fHHifiMl1  $MM  track©,     Koller  aay  start  s«Ai  If  ©oia- 
aootioA  atonic^.     Mr.  *©t*©y  eu«e©»i©«  1b  s***!*5©*  pr*>»tt»iti©a  froa 
Kaller  for  an  oatrttfht  sale  of  his  yore"  for  §Mt*gl©fls      It  soon* 
cesirahle  to  atoftO.ro  IM3M  $r©ao*ty  Mi4©r  this  propetitioa.* 

Kopjveo*   ©tateawat  that  "various  Wmgiill mil mfig  with  &©lier 
haa"  ©e«»  tiooltnoA4  hy  JUller  Ml  that  r>t*©r  hjad  ouoeoo4«a  *i»  got* 
tta&  «  oropasltlsa  fr«*  Keller  for  aa  outright  *ala  of  bio  T»r<*  for 
|lliaQCM*  w*r©  both  fsO.©©,  M  wo  haw©  soon  that  Scllcy  agreoc  to 
aeoeat  Eamus*1  proposal  of  #3iB,* 


was  written, 
tho  day  aft  if  lappa**  letter  $M9   aboY*  <saet*$y  Thoaaa 

arete  »  letter  to  &al*M«  i»  which  the  foliaaiag  stateaeats  war* 

nsug©!      •Esafor  w««t««  t#QO,QC®«     Fetoer  ref ««©{!.     Tho  prise  was  re* 

duoed  to  $458,00©,  cbttfl  .fotnor  agrees  to  Mfciiti  |i   to©  soaaaay*  ** 

I  thiah  wo  ttMaa  h©  Justifies-  in  p&yiag  Sir.  H^er  #4*o,CK'«  for  Ms 

seal   yard  mi  that  wo  ©MM  istwor  haw©  seas*  to  rogret  it.*     t>;o 

lot  tor  of  Th©*tas  was  bosss  ©a  Yotrar's  l*ttor  ef  April  13,  1907, 

which  wo  h%we  oot  oat  *Ht*. 

<3n  April  17,  1907,  Solas©   replied  to   thlo  lott©r  ©f 

Thoaas  ml  state©  j      **aea  it  MM  to  Safer  $45C,u.£  1b  a  p ratty 

•tiff  prlco,   aa*  yot  I  ©©liar©  it  weal*  ho  fall©  Juetlfiod  if  is 

war©  aot  for  tho  aen»y  aonditlea©,     I  goose  ti-*f©r  veal©  like 

WlM©§9f  last  a©  aaeh  M  tho  aoxt  MM     #*  aaa  afford   to   MM)  Ma 
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off  ft  llttla,   and  not  bo  vary  ftgtxiaaa  ta  £lra  him  &©«©»»©  4  at  a  «a a  in 

tho  v»y  af  aarvto©,   aid©  tr&afca,   ®t«.*     tfcax&a©  a*4*  tb©  f«liti«lng 

notatian  ©n  DaXssna'a  latter?      *&i  a  ewnl"er<iw;a«  j&areh  13,   after  going 

•T«r  tb«  *feal©  — (tilt  tfi©ratt&>*Xy,  **r«  Solano  *»4  2   ©groom  .k«f«r*t 

y&rd  ©namld  ©*  omrohaaad,"     It  will  bo  abaorrod  that  tho  ©anfaranoo 

fM«h  fteamaa  ©ion  Hamad  1«  atatod  t©  feava  ia**»  9I&00  on  ifearob  i&, 

moarly  a  a&antfe  ©riar  t©  Salon© *o  lettor  ©f  .a^aril  17,  «hi«h  jjfjjtl 

The5**©  that   tfcoy  oav>14  off art  t©  ©tamd  &af©r  "off  a  littlo,*     HJiUfjiii 

«T«rt  th©  £*ll©r«*Vmf«ar  3©al  t^rda  w«sjp#  not  punKnilii  ©a  tt»o  tara© 

atato*  tn  Fat*©*'©  lotto*  af  A#vll  18,  1907 a  to  obi  am  «•  bar© 

o*ovlom«ly  PitfifilAg  Mati  on  4  ©to  HI  tho  ©aala  ©f  ?h©fli»o*  lttt«r  to 

Belano*     f«rth«r  ttagoUatiatui  too*  glfttf  *ft©r  IgVH  18,  1907* 

MUM  to«tifl*4  thai  on  *gnrll  IS,  190 7 4  ho  Smut  *  tillllflllWUltlQH  aitlk 

la 

ataafaal  in  whieh  fn»®a©  a«fc©4  hl»  to  X»ola<^©/tao  i^axiar«iiafa*  ©ar©h»©» 

#©$,000  to  o©vor  |lS§t<'&  to  am  ttJalt  ©y  1&©atmo  and  Banlay  far  *rail* 
jrosaS  ottrpaaaa,*  and  §dftg$$l  .praoiowaly  «4vaa««4  in  SfeMWMi  amd  toenlcy 
by  Fafcaar  fax  railroad  tmrpaaooj   tfcmt  no,  fatsar,  ItotWjlayial  ea  Amril 
8B,  1SC57,  mrot©  to  3m©m»f  Wftwittlag  ft  &£g  mro»«©itioift,  aa  fall©*©: 
*Baaa<5  an  «qr  ©mooooofmlly  ©arrylttm  tferam**?  th©  rarbal 
aogottatiomo.  I  bftva  b%d  ©m,  I  bag  on  aofcalf  of  «y©©lf  ta  *»«&©  yam 
tbo  fallow  ia$  ar^poaiHan  for  ib©  arasiitsoo  Jmawa  at  tbo  liafar  and 
•Jam  ^ftller  Coal  T&raa,  and  a^aifiaally  4aa«rib«d  aa  HuMjijl     I  a» 
ablf»  |i  iMlffgy  t»  yaaj     The  «aat  naif  ef  ,L©t  4,  i*«ta  S,  S,  13  ?asa 
14  in  Vlaak  9«t  m*aJo«t  fet  a  wartgaga  af  #l€»Ota^t  icjg  as  ar  aafart 
fiva  y^ara  at  |flt     la*  »  Mai  ttea  **  aalr  of  lot  4  in  m,*Qk  Mv   taa 
W,  feaamf  of  'i.©t  ft  w|  i«ta  JU#  14,   5  a»4  4  is  iilaek  S7,   aab^^ei  ta 
a  nart^ftKa  of  IIS^;,^;..?,  gajg  an  or  bafara  fiao  y»>ara  at  »-.     .iota  3, 
4,   S,  li  and  XS  and  14  la  Slook  ia   subJ»ot    ta  a  atart^as*  af  #15w,Ot«, 
dve  ©a  ar  bitf^ra  fi-ra  yeara  at  a&     X  «^rs»  ta  aaaapt  ia  a&cf®«r»t  af 
tfee  forageiagj     l^ttft^   I  in  eaaii,  aad  th«  fallawine  d«a«ribad  pgOfaajgy 
ta  ba   $l«ar:     3vi-Ieta  X  Va  &  iaal.   HH  ^>ta  a,  7,   B  and  11   ia  Slack 


n 


97,  and  i%mb-Lot»  1   lift   S   IncI,   and  Let  10  in  Black  6,      Carter  this 
proposition,   in  the  doeda  going  te  yea  yea  asaaan  the  three  mort- 
gagee aggregating  M$9f0&9  anrt  agree  to  pay  the  east**,  ml  thie 
proposition  ie  based  upon  ay  being  aueoessfttl  in  carrying  eut   the 
▼erbal  negotiations  I  new  have  en,* 

Jfetser  testified  that  en  April   24,  1907,  he  submitted 
to   Zfeomaa  xtJtfe&UJt  tha  preposition   eoateiaed  in  bis,  Fet»er*s, 
letter  to  Xheaa*  of  April  3§»  1907,     0a  April  S4,  1®07,  Thomas 
wrote  a  letter  which  he  It  first  a4£*oss*d  to  *#•  A,  Selene,* 
Afttrwards  he   &  truck  out  J3el  ana  *e  m-m*  and  ■arete  at  the  ion  of 
the  letter  the  word  *»e»a,*        the  letter  is  as  fellows? 

•itr,  fetser  will   see  yan  tonight  about  a  new  prepesl* 
tiea  he  ha»  to  at»ke  in  three-ply  deal  ee?«rtng  the  Bafe?  and  Keller 
prap«rtl#».     $®fwf-  hsia  refused  to  take  1480, PG§  for  hie  nr&eersy 
aart  Mr,  | etsar  now  proposed  for  pt®0»0O&  to  convoy  t©  the  Western 
Indiana  Co«paay  all  of  Hafer*s  property  Jind  all  of  Keller *•  prop- 
erty excepting  lota  6,   f  and  ig  whiaa  are  to  o®  conveyed  to  Safer 
together  with  the  following  late  owJ.en&ing  to  the  *a*tera  fmtt mVk 
Company,  vis:     u>%e  «,  1©  m&  11   in  Block  e  and  i*ots  1,   '?,    3,  4, 
5,    ef   7,   8,   and  11*  la  Block  37;  i*t«  9,  10  and  11   fronting  sovta 
on  33rd  fllmgmp  l#t*  e,   7  and  9,   fronting  north  on  %%r&  *!&••,  -tots 
1»  8f  $#  4#   an£  S  fronting  west  on  $aaal  street  ««rt  lot  11  fronting 
•oath  on  84th  street,     fhio  eliminate*  iUiler  and  giwee  lafli  a 
solid  pi  see  of  property  183  fast  in  width  axtenrtln&  from  £3rd 
etree*  to   S4ih  street  and  giro*  the  Western  Indiana  a  solid  piece 
of  property  from  S3rd  street  to  2©th  street  once** ting  the  ©bur  eh 
properties  enrt  the  property  nemwey«4  to  Hafar  ah-ore  described, 
there  ie  a  great  adwentaga  in  h*ein#  the  solid  property  between 
it3rd  streat  en<!  29  th  street  which  tang  deal  SllUflfl  4?ieo  as,   sat  the 
4  iff  arena*  in  sfuar*  feet  between  the  property  which  Keller  ss»d 
b'afer  cenwey  to   the  Western  Indiana  ******  m4  «t«  vr<w«Tty  whioh 
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*o  «©nvoy  to  Baf«p  1b  part  naynoat  r*proa«iat»  ovojt  l&MNI  por 

0%uaaro  foot  afeioa  is  of  oc-ira*  MM  oxtravagaftt  prleo  and  WsrfM  not 

iroyo 
h*  oatHl***  In  any   i    n    ,  |  a    Uoa  «rtwriunroj»/lt     foot  for  th*  adl^d 

y&Au*  it  1  iv!«  N    fche  r«.«st  of  Hm  pr&g»«rty»* 

I  Ml  iootlf  1*9    that  h«  s«a  Solan©  ©«  tha  evening 

of  April   14]  190;  7,   mi  outwitted  the  revieed  propoeitiea  to  bia* 

BoXeno   t*wtif*l«d  that  jsc  MPn$g«it&ga  w*»  #v«r  oufctRittod  to  hia 

mad  th*»t  If  it  had  toon, las  veald  have  r»|«gte*  it,     yetoer  *dHitto4 

In  bis  feagtiagBf  that  he  &$>£  M#t   tftli  INttrtlit  that  §£&f£$6  fas  to  he 

in eluded  ia  in*  pvo.itealtioa  to  »*  need  toy  iBhJMil  for  *raiiroad  puir- 

poao*.*      Jotaor  oootil*lo«i  that  he  tola  Sfeoame  that  h«s  had  stth<* 

ait t Oil.   the  revised  projsoaitiwa   to  Uoiaoo   e&4    Uiet  Uelatt©  toad  &p* 

proved  of  itj    teal   gNWtti  KWgji$g$$l  Ma  to  '.write  a  Xotter  for  tho 

jM*  .ohoffiag . ^fc.j»a>o  *.o  ^rov-^.     Stag  toUowlag  letter,  elated  April 

Ht4  HM$Y«  **g  oriirWWi  fcy  .Ketsor  to  gnowiii  **'»r  the  i'ixoj* 

*uefe*-A*l»g  to  the  proposition  husrevitb  <iaal©sed  anS  of 
gfggj  tfg&g-j  worale!  tsffsgr  that  I  toofc  this  a&iter  op  *rith  Mr«  Xtolaao 
loot  ftvaalaje  end  (JMfrlalagw1  the  eoae  to  hia  t'ully  a4     ia  detail  said 
Otating  •■*•  in  ssy  ©pinion  it  v*»  a  oettor  deal  than  the  feraor  oao« 
In  ftfe&g   ftti!.^«»«9ii  Sfty,  Solas©  at  ©nee  mwsaurred  ml  stated  h«?  w©aid 
ooll  yoa  en  the    V<»»«  and  org©  ifa  aeeepiartee.     *r.  Bale**,  after 
anting  one  tar  ta©  vjeotlono,   m   m  to  nuderatani  it,  had  no  heei- 
t**eoy  in  approving  th*»  deal,  a#*  ao  I  boli«*fo  yon  wiil  if  y©n  will 
give  it  d»4ail«d  ooaoidojratioa." 

SolOJCvO  t5««i^d  that  h#  ao4  any  MUe   WIBOOgiaM<«l  with 
y«t««r  or  t/i*t  h#  had  «v©r  aopxovod;  tho  f&vpWU&m 

Tk*  ^^ll^avEnfor  purohteoo  w*»  fiaalXy  olaooo  hy  OfeMAgjttg 
tb«  t*rwo  of  f^:^#o  0  in  ft***  and  #4uif,i^-0  in  aort^aoao*  ®«  ap»ei* 
fi^d  In  Fotnor*!  JfilKHill  |flrfi|i«li  to  ihoawo  of  *pril  ^5,  1«C7,   to 
**T»tCH:i>  tl  oaoh  mi  |3Sfit0^c  in  W|i I  lllliaii       2h«  HMMl  nttaally 
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oni<*  to  tho  wonflere,   aa  wo  havo  nrovtottely  stated,  wo*  #i99, 000 
an<*  not  iJOB^ttiii  thae  ftfnrlHM,  a  defioit  of  $1S9#&00,     ret**r*» 
testttseny  on  the  trial  Mqoftafa.ia*,  this  dofieit  *f  $139,000  dla- 
eleso*  oondoot  ef  Mmoolf  MH  Thomas  *f  •!#  turpi tad*  that  in 
erdor  tally  to  understand  tteolt  nmftjfl  the  tosttrsony  of  Father 
should  **  set  out  at  some  length*     Svfor*   stating  r*tn*r*«  testi- 
mony or  th*  trial  In  the  eaoo  at  bar  In  r**ao*t  of  the  doflolt  of 
1135,000,  wo  should  otkll  attention  to  the  fact  that  tne  testimony 
of  Fotaer  tn  rng&ri  to  the  item  of  $96, &g©  whioh  #*t*er  olaim*  DM 
included  in  th©  $159,000,  waried  from  th*  *»lan&tio»  of  th* 
♦95,000  whioh  father  gavo  to  the  ferand  £ury  whiah  inroetlftated  the 
transaction  of  tho  fcolliir-Safer  G*al  Ynrdla,  and  it  aloe  differed 
fro®  the  es^lanattea  of  th*  $9S,0€i«?  whish  he  gsrr<»  on  jlttlhiff  ae- 
oaoien  -«rhere  he  io  reforrod  to  a©  having  testified  "no for*  toftg* 
•ftl&tvaiu" 

In  i  l*tt«r  to  W*  fU  i**k*,   f&naan  of  tho  Sran**  Jury, 
Teiaer  atat*d  in  roastet  of  th*  lt*m  «f  $99,«co  M  follows t 

•Sow,  in  order  to  pey  thorns ■  and  leal  ay  cash  th#y 
ehenged  ay  off  or  of  $3@r,0i3Ot  la  *aah,  sad  ftOft*Ot$,  wortcrag*,  to 
$879,0^0,  «a*hv   s»»d  $3S*,0C0  mart,  aga,  •  it  hoing  un-iorato&d  fhoao* 
waa  to  roeoir*  Htt<tt  in  aaah  mad  Henley  §lG,c,;c  in  *h**k." 

In  teatiaeay  referred  to  aa  fearing  tovea  given  *hefor* 
Judgo  iSuHiraa,*  #*tser  teati  f  iod  ia  rogard  fe©  tho  $93,000  aa 
follows.     •When  1  made  settlement*  from  tlao  to  tin*  with  the 
railroad  eomna&y  I  always  sent  a  ehee*  union*  tteoy  aefcod  for  cur* 
reney,     Xn  tbia  inatan**  Thomas  MNt  for   s urreaey.      I   didn't  toll 
field  what  I  vantod  that  money  for;   I  didn't  know,   and  Shamaa  gar* 
wo  no  impression  aa  to  why  ho  wantod  that  monoy.     1  told  Judgo  r"i«ld 
tliat  X  eharged  ffeema*  with  $*»,ouo  oat  of  th*  Kell  *r»Kaf*T  deal,  at 
Thoaaa*  reauoet.     W>son  I  too*  tho  first  Ken*vHaf«r  aroaoaltUii 
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down  Thosuts  oaid  ho  wanted  #©5,wCf©  for  railroad  puri»o*a»,   audi  I  left 
him  wy  wrenooitlna  to  cell  th#  property  to  thees,  until  I  woe  able 
tt  get  tmptHm1  the  #66,00©  of  «rarr«mey  to  (give  to  fhe«£*»  which  he 
wanted  for  railroad  nureonoe,     A»<*  *   tola  field  he  wanted  that   MRN 
roney  of  $69#0$0  for  railroad  puroeaee,  aad  I  hare  newer  .known  and. 
did  not  toll  #ield  what  theae  jWiyttfii  i*eret? 

On  tho  trial  in  th«  ease  at  har  fets«r*e  tentiwosy  in 
roertaet  §0?  tho  item  of  $«S9OO0t   a*  ousted  frs*  the  afeatraet,  was  a* 
felle^as     *Prler  to  tho  »»#:«% 1  at tens  on  tho  jKeller«4iafer  deal  I  hod 
■paid  Th©aa»Ji  $<l§g£  "'*>,,     I  thinh  1  had  said  Henley    j^glHMI  and  IS, Bft& 
at  tho  Mas**  **     Ao  to  »y  unders  touting  that  tho  #i&t@tie  woo  to  re* 
nay  urn  for  what  I  had  adwa*se*d  thorn,  I   ooy  is  tho  oariy  port  s#  tho 
nogst lotions,  afeon  ho  QfaOWmnill  told  mo  first  ho  would  r*to  to  haws 
thio  MMUl  of  iseney  for  railroad  numoeas.  %  did»*t  realise  that 
fiH&JtCJ&BJL  »•  C^ho^oJjf  wo^ld  flft;  fjf  |fr*J|  I  inHmiHi       Ho  wma  to 
ft*  It  mo  with  no  shortly  hut  not  out  of  tho  JUlio**H*f«r.* 

It  will  ho  ehoerwed  that  in  fstssr's  l«tt«r  to  tho 
arand  Jury  Reiser  etntsd  that  theatre  was  to  roooiro  tho  |jg»»6  and 
that  ho  woe  to  roooiro  it  in,  ea,ohj   that  In  Fotaer*a  toot  lawny  hoforo 
Judge  Sullivan,  ffotcoor  statsd  that  2h££aj.  was  charged  with  tho 
#sS,CK)Ot  hut  that  ho  wob  net  to  rsssiw*  it  until  h«t  Fotsor,  wjyi 
fllj  J!  ill  Hi  Hllllll,  llWlWlHI    that  in  ?et****e  testimony  on  the 
trial  in  tho  oaoo  at  fear,  £&£*§&  »•■  *•  reoeivs  tho  #«5,-;      , 

It  will  ho  netsd  farther  that  rttssr  toot if  tod  in  tho 
trial  ©f  tho  oaoo  at  ear  that  in  his  testiaojqr  *h»for#  7ud#s  M II rm 
SSflBM  wanted  Ht»tWI  **««  ha,  ?etr.er,   f ir a.t,,  to^fr  the  fcollor~K»f«r 
ttgftMO.it ittw_  to Jftmgj   and  that  on  tho  trial   in  the  oaoo  at  fear 
?etaer  alto  testified  that  in  tho  early  oart  of  tho  aogatlatiene 
Shonae  wot  to  nay  hjg  tho  #s5,0tf>  hut  net  out  of  she  $&&&&&& 
ourohaoo, 

further  testlasny  of  Fstssr  en  tho  trial  in  tho  oaoo  at 
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ha*  is  r*gi*rd   to  th©  £©31«r*ftafar  purohaaa,   ©a  «.«©t«»4  fir,*  th«  fjfcw 
©traat  wa©  Hi  follow* J 

**>  r*oo3.?#©tl&n  is  that  TlMmaa  firtt  ta$fc  ©59  with  at© 
thn  «att©r  of  this  ©MIHHT  «md  ftafar  yard©  gajpMhMMf  dJMMl  A»rll  $th 
©r  loth.     fftliaHMt  »aid  that  If  £  e©«ld  g*t  th*  ';*t#ht  kind  ##  «ri©» 
from  Kall«r  «w<S  Hatftr  aad  ©©aid  hyty  in  toand©  H'fc©  I  H^l  height 
th«  $©rfr*>ry  oaal  yard,  that  h©  llMMMM  h©  w©nld  «nt©rtaln  th© 
proposition..     I  ©all«4  ©n  Raf«r  auad  »t»rt*d  mjittnHwli  "it**  Ma, 
and  al»©  with  K«ll«r»     Hafor  fir»t  j»a4©  a  pWgjittlgi  t*vli  acting 
ho  WMflMl  MMAKi  i  pwpooitiwai.    «ar  ptjililiitliii  i«  ahotri  Hfl>f8ij« 
Mifiht  haw©  ©«©»  §41t#$8ffc«      I  told  h&M  I  w»i&<1  »•©  what  I  ©©tiM    ■-. 
K©  want  ©4  ®©  its  ©©said©*  a  proaoftltioB.  t©  raohang©  pre^orti©*.     >*ad 
th«a  I  wwat  afcaad  with  itallay.     X*xt  day  Ha  f#jrf   aft«r  thi©  ©royoal* 
tlon  90  ih©  l«tt©r  of  isprll  19th#   ©aid  he  w»uXA  n«t   8*11  «ut,   NMl 
watftd  in  ©I  at  0©  a©  fttc©h©A««,     &©ll«r  ©u  ipFtt  ltth  j&ad*  »a«  a  prie© 
©f  (M>SbvG3G#     hy  l«tt«*  of  A»rll  lJSth  **■  ©a  that  haala.     fc**«ff  X 
was  dola*?  MM  work  with  Johst  B,  Braae  aud  I  a»te©d  hla*  if  fe«  know 
K«ll©r»  and.  h«  ©aid  ho  had  iftl  ®©h©  »«g«stiatios«  with  him  ©»  h«* 
half  ©f  ?h©artBf  or  »ost©ho*y.      I   said   1  w«»  trying  t©  h*y  rail©**© 
yi&r^,   n&!  feui  m!4t    *£©H»r  »«4c  «m  «  pri©*  ©f  t35*S,O'>0  MB  it*  ♦ 
That  1**8  a  $*S3,©00  h©U©r  pria©  than  ho  h«d  ^f5d«  ««,   hut  Br9««*« 
pric©  wa«  oat«h.      X   th«B  w©«t  down  and.   *»w  *©ll©r,   and  ©oiififtd  hi» 
©f  this  ©rie©  ©f  ^SSS.CJOO  a»d  «*id  I  did  &©t  tbiah  it  f%ir  that  h© 
w©uld  a©t  gin  »©  a*  g»od  a  pTic©  a»  «wy©©dy,  s»d  that  if  h©  «©uid 
Mil  E9  a  lawtir  pric©  I   MHgMI  I  ©©uld  |ml  th©  d«ai,     h*ll©r  sffi^d© 
»«  *  ^ria©  ef  #Sf5,ooa  f©r  a  limited  ti««B  u©t  wmx  thi-a®  dayt,   X 
thialc,    a»d  that  h©  wavAtf  haw©  t©  hawa  M6«9«i   in   e©»h,   MM  wovld 
tak©  #S79t^v*  in  «©©t«m  lAdiasa  (the  MMMMI  a©»»l ainant )   U>Kda.     I 
t©©k  tfe©  Blatter  trp  with  !?Ji©«isui  a»d  sad©   a  deficit*  ffuml  ld(|j 
MMMMl  ©a  MUM*!  aad  Haf«sr*8  r*wi©«4  prc9©altioa©.     April  isth  X 
had  OMMflMMtUMMM  with  ^iob^b,  net  with  M^Mft>.     April  Idth  fb©a©a 
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eeie",  Than  he  easee  to  aeeaut,  thmt  they  144  not  hare  any  haa&»# 
but  he  weald  fcMWl  e®»«     rtllMAii  in  J«a«  if  I   aou!**  fimnt  that 

with  tu*  i»  ,   h  wjJMyailiiJWJMytti^ 

%|jr:   ecd  In  the  an#«»ti»#  X  think  1  had  paid,  him  soma  more;  hat  at 
any  rate  fr%  #mnft  aft  i|JHitlili  ffteSffifH  *®  W**Wi  ss^ttLtJ^k^lE 
litSlJSZ*  **  there  fcfl!*  *o  ***  #•©,*>€«  #  wfcinh  had  heen  returned  to 
Themae  diraet  or  t«  H»»l«y  at  tllipMP*  order,  t©  h*  weed  fiffl  .rmll* 

imM^jmsPMA*  ^*i«*»  «»•*  *«•*•!  to  §•  IftlajGnmJttSl&LAMNba 

w^leh  had  to  he  tHJ&tUNil  in  thin  i^r  position  of  April   25th.  *** 
fh*  #l*,wo  in  i&iitlfoTl  to  tfea  fifty  originally  given  me,  wan 
pat*  to  flwnn.nl  iwwpl  MRJlk  amotttit*  ae  had  InMM  paM.  to  him  be- 
tween the  |£&t$S$  w4  thie  tiswu     1     ill  Mat  p»y  $15,ooc*  at  that 

*****       n%  ^...jl1affft|4,ffff|-aM:WIWi  Jl  MI^I^Mll^rl^^  If  W» 

¥§%*flO  .Hft  Pwn.  iro  Wittiiy  n  unty  .  ***  ft  jtfl|ft  iii.  flu 

MM*   ***     0a  ntptfi  llth  I   think  the  JLelx «r-Jrl*fer  transaction  had 
not  yet  been   inaugurated.     My  opinion  it  %■  dldmH  have  any  money 
ramaininf  in  ray  hand*  after  tha  pey««nt  of  my  cheek  ef  4pfH  latn 
to  Fleming,    $25,000.     1  think  they  ©wed  me  money.      |  ftaj  ggj  jf 

fiiiifti  imfiTi  mm  i.  m  jfiMnwiii   *»•  1*11111  pr^eiaon  ** 

Iff© ,000  I  thought  wae  wade  »hoat  marafe  8tb  er  0th j  Itarnh  Pth 
poeffibly.     It  MM  ab«mt  K.aran  Stfc  a*  tth.     »hea  than*  Canal  etraet 
dealn  outride,  •xelwalv*  of  Ifeilar,  Hafer  end  e©r.kery,  w*ra  eloaed 
end  1  had  p*id  eat  all  the  wenry  adwaymaad  me,  1  would  etata  in  a 
general  way  that.  I   thin*  1  Wat  *  area i tar  of  the  road  for  $•£*&     . 
B^fwa  that  tit.c-,  on  karoh  l^th,    I  pal 4  $f,ooo  te  Tham&e.     Cm 
Feamary  4th  |  ffffltf  ftif?ffftr     MLnttJelLJiih     IMttJ^UftSft* 
fc  jtrcTtgloft  h:--f  t?«ea  Hgjj.  fiBUitHtJtteWtaJft^  fJJ.«ft8ft^  JK  .thjl 
PMg|  ♦c\Q&0.  fQ.r  the  rey^yMeat  „^«ja^_j£  Inen]  nmttaaa.  <nt  1|  t?flf 
Umg  the  aaali_w«r«  •ln^j^_an4,l  v  *d  »n»-%tietaa  the  man  eye  in  jst 
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fcttfefc    for   thft  ifffF-  ;a%lfi  tWT'^Vt'     Eathlafc  waa  laaorooiatad 

la  tha  *s».*14*Tatioa  af  suiy  *Jf  Dm  <ia*ial  atraat  aroaarti  aa  to  oorar 

t^*«*  «^»unt«  jgjoxJ^LjaMuydk^ at mU&bmJtoA*  »•  **»*  ♦•0,000 

^umS  »ot  aaaa  retwra^d  t«  m«  fro*  any  at"  tka  daala  oa  ISHMi  atraat. 
WtMH  I  >tr^d   oufcsstar.ttally  clouad  all   MM  -iiaiial  atraat  daala  ac  flBMJp 

jj^itiwliif^ifli^  ft  tut  mHi 


tfcara  ware  m  raal  attatt  <3«aia  la  «an  t  amp  lit  too,  fryft.  ftj 
ami*  tea  Mia!  *  fti  IftaA.  iaa*a*?f  pa^  a**  ft  fraf^  fftfff  Mffi  flf  Ifru     * 
aaaelutaly  rented  airily  «pe**  his  »r»»ia«,  te  fix  th*  aattar  w».     1 
Hit  in  Miiiarta*  a^^a^gay  ,**f  pim  j  Tfcllwli  ailiHi  ■JIMIMNWi 
XatMng  that  Iw  Ha  av«Bl  tfeat  lit  *U#d  that   cauld  s»rava  tfea  faata* 

it  lii  mil  iBftirt  Hiiaiii  ti  till  fff in>  f*  Vffl  .if  ifflf1*  pf^  #**,  -#ff 

lAaSSSJiJL8BftJi^aftf,,aaM^^ 

fca,ieajB.a.a.  jJMBt  JBatJal  otlil  JatMWWyjg  £&Bl  H  BgJa&l»\»&laBfcjaW 
TXfrflfta.  jtf  tfflK ,.  I^M..EaEM£,g$>m^Mg^J^My«     •»■     friar  to   tka  nagott 
tiowt  ok  tfca  Kill tjNlfiifW  daai  I  *ta??  paid  iNMMMI  •*»,«:•*.;©*     I  t'-iafc 
I  feflal  ealt  Kanlay  #10, OH  antf  |*»$8Q  at  tlia  tl*a#  te«t  ho  m% 

&I|00t  a«t  a**  Hi  iailar-Bafa*  toaaaaatiea.     Vsa*  I  »aant  i»  «y 
1  attar  to  W.  a%  laieat  wfe«*i  r  aai*   that  in  ordar  to  any  T*o**«  Mat 
Haul  ay  eaafc,  It  halag  Watjaljillaaa'  Thamsui  vaa  to  ■HOillO  $«§,0©9  la 
aaah  Mai  Hani  ay     1    .     I    in  afcaa*,  *%ff  *ffi.  f|  ft**ia»  a#  faff  .f ^*| 

tiaiaii ,  iia4Jli*JMttMa*&  lail  au  an &&JmjmjLMj&tJtiUm& 

i*  flaw,  •  ■  ana  fca  pa*p  fli»*  a^f  ,ffr  maA  *flft**»  lftam^flflfpftjfr  foa*  aapa 
filfelg-.tfev&'JMU..  .M*<j  ,aa  M-g^ATqfr.  ,  1%.     1  will   tfevfei  in  tM»  ooaoee- 
ties  alMM  iba  Sft^otiAtJlaaa  war  a  o»,   aaa  rirat  oa,  I  di«*R*t  TliiTn 
atauu  v^i  «|W  #»w,v4;o  KJjjgft  ka  weald  fea»o  to  kata  for  railroad 
aaraaaaa  *ae  to  raiaauraa  »a;   tkat  he  w*s  to  raissoaraa  mm  waa 
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nn4*T«t$9*t  ipffi  Ift  ifR  it  tort  %%  Hwr  Mffiimrt  mm  ***  i  ****<& 

ht«  if  b*  inMI  u*#  oossSo,   **»£  h-*  ®*t^  ho  thought  it  oouiA  ho  ar» 
ra»g«>&.     H^^ij  I  MM  out  that  ho  tfcftagbt  it  ao«l>4  h«  arras***  «&4 
that  PMsawt  that  J   tiwdLA   MM  h©»d«,    *sM<$    I   mill  A  not   <to   that,    X 

mm  M»«  it  it  9hyii0«iiyv  mi  i  liMti  nm  i  wM  1mm  in  lam  mm 

BtikMtiklkJLMA&J&h  m&  Mi  w»*  *^«  MMMMm  for  tho  eh**i*o.    x» 

M&l  toaBoctioa*  1  MM  villi  Mm  KoiiorWHafor  «***,     a»  t©  «y 
M$**9t|MMf  that  tho  |<IG,fcOO  VM  to  ropay  m  for  vfewtt  (JMkjMl 
lltlflfrffittl  ftfltffllti   x   ^y  tn  *h*   ««rXjr  part  of  tho  aogotlatlaao,  vfeon  ho 
toto  w«  f  Irtt   HUM  h«?  *»ulft.  Mpi  to  MM  tteiK  a&ots&t  of  aoaoy  fag 

MfiMti  -.aj«^aaat.XjSl^ail  JMUmJ9$$J3dLfi£  JMJttUsM&JKJi 

J&fJ&jyffld&*&&    Jft-ltoLjyi^.JMg>.r*f  .-f|i.ff^M|iMp^^^  ■  jl-lMUr 
&ML4J&1  *♦**#!#  <wa&w^JUi|  wi.^t  that*  foflft,.    xr  x  mmmtom  ri«hti?, 
M  *»y  hof«»r«  tho  3«al  WW  fjl©s»#4  I  Katft  a  nropaaitlaa  M  M  thoory 
MA  tho  ho»<l«  *feoai«3  wmw  MMt   Mi  I  l§M*t  katm  xmtlX  Ml  m| 

Urn®  *hon  UMI  IMMW  tjjJWii  Ctho  oroa*  opt*p?,&£»v*»f]  Mi  MM  to 
MMfl  it  MM  Mm  #aot000  MM  i»  -part  «|  »#M  to  roi*h«r»o  »#,   tftfl 

I  wa«  MMM4  to   1M  htmda,     I  fc«*  M  MllWiiiolllirlii  thui  that 

m#9i  **»  iife^wiv*.*  to  hi*  «6«a  ^s^ll|||i!f^.,rii^  Unit 

MafMJftJMfe  Ml         HifHIiMg  *©  *»y  lettor  of  ej  MflFi  Mfti   te 
which  I  atsy  «ny  tamoy  roooivc*  1b  tho  MMMMMgf  tramaotioa  «*• 
M&4  tl  tfciWWi*  or  ffMfc«sr,  It  hoi*g  tsB4«r#tce't  IMWMIt  w*®  to  .r^e#i-r« 
|M||li  In  »*«&,  E«ni*y  HMii  in  ^-*«5k.  m      |     m«i.vfedf<Nl  .^e.aot 

lftJ8?^fJIL^i!!iw2£iac»    l*   i*  <5*"{   Ml    Hwtiiy  that  It  MM   $«  »«*#  n  f»y- 
Hunt  vVinh  ttWf  ffff  ff  fff  THgfc>      Ml  of   ihe  physical  mniisy  w«t 
t9  ?1)«nrM  ©r  f«f»l^.     J    MIM  I  &Dm  •»«  «*»#«*  li  H«nl«y  Wrt  of  that 
wsiiiisy.     *h«  iM^Mi  «atrti,l  MM  this  MttM  **»  i"«r    |i«MI  or 
|M^M«      If  |M  HlMM  that  MMM  i»   •»«»»  v«t  to  makr  a  ^ayseat 
that  Thm^»  *ma  te  pa^,  I  ffSkV»  |f  m  hta  eut  af  wlierB  rocaivo<|  in 
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that  tra&eaatlon*     1  did  not  gire  h.A»  j»hy*los*lly  the  |Mt0094     I   did 

retain  the  #©8ttK,w  iiaeaed  to  ***  toy  voucher,   *m  a  anion  wae  d«ue«itad 
to  ny.  aceouat.   Included  in  UM         •  ,     '0  voucher.     1  thought  I  aaid  X 
$a*e  henley  a  shook  for  |ftg9£ft«     that  wae  in   aftltoliM   fee  the  eheek  for 
|&6ft4tt9  in  the  firet  f?A*agraj>h  if  »jy  letter,     &y  rtaolloatiea  it  i  did 

not  ;?if«  .Henley  ih;*t  fi^oc*?  in  eheek  **fter  X  received  the  voaahar  for 

the  ftel!  *r*'KJ*sr  trauttaetioa  from  the  #eetera  Indian*  £th«  ©rate  earn* 
fi*iar*nt«3J     that  I  PtftftnNl  t©  aa  having  aftereerde  amid  Tienley  van. 

tfcinJr  the  sptonaya  to  he  iaelnded  ah&ve  the  aetaal  a»o*wt«  of  tseneya  or 
feoada  t*  "»«  |tofti  Waller  and  Safer  *ae  lt»IWti<  an  Anrli  24th,     |h©»*£ 

•%%.3*.Ji3k*  .  EtlAJE  JMJ  BMBlBI  JBBBftttiitBh  M/5  mot  f*r  jJJJdMtWMWa  to 

a*  for  the  $80,000  X  fcaa  already  »atd  hist  and  Mealsy,     the  $40,090 
aentioned  la,   the  •Willi all iM  of  April  Setfe  iTOTmiMflll  ||MJ  jilil)  ffiHJ  Ijft 

M-.» iMftjftJBaJMMiM^  lii » feut  "f 

reoelleetion  ie  v«r,y  ©lear  that  it  ■-■ae  aot  »eatiaa«4.   Iff  IftMt  money  on 
April   Nib*     there  aaa  nothing  said,  about   'MilUHIllliili,*  or  anything  of 
that  ffifta*     JMlM^MlitJHM  *** 

1  didn't  find  oat  until  the  8Sth  that  the  §H§y(HllMI  Ml  to  h«*  returned  to 
»e»  **     &e  far  aa  |  ^djrj)i.too1d..1o«ii:.l,t;hei  ^^^^..^fe.^fyo,,,^,--^!,^^^^^  JfeBbfiBI 
MJUJJ  JfcU  JMl»    ff  !lfffEfl^#lftJliMi  PWJI  ttl"  gItiafilTITtlPf  ^.flftff  .Hi, 

tHiifliJftii i  m&jSvm&uujb  ***  tiiii  nnm  ■j'iim  iinjaiwiMin  wnii 

tl^  ^lar.  a^  gaJW  ai^^^  a^  ffin^  IJRIMIi,  lii  lit  Jit  If  B  HWlWHIilt 

jttta^aji^^^JB^JMaywi t^^dfaag^bJ^Jg^  nay  ^ 

ia  aartgaaa.     In  my  jmi0MU§  all  the  ehaagaa  ware  made  hetw^ea^  Aaril   Mfi 
and  86 th.  aai    ,|hjrjf^ja.a^^S^L^IU^^k%^SM^ 

i^.anjtaa.  in.  the  jg^r.tf  Aarjl  IJMM     K*  wa»  e*«  ^n  *a*R  than,   the  day 
ahen   th#  ahan^aa  were  aade.      Shfi  lets  eeaTayaa  to  Hnfer,  *>;ich  had  heen 
aarohaeed  from  aallar,  lota  $t   7,   8,   and.  12,   1»  Hftflfe  6,  were  Jeftt,  ea.| 
^t  Hi  IftJMK-lirtMaft  Aig  iaJjiiBi  ta  it^i  tfcf|  *a  »a#aa»  «•«  aa>*  ai^ 


A.»l..f»r  ■■ghieb  X  a*id..thn  eaneMaratian  that  went  to  feller. * 
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It  will  be  observed  fres*  fetaer**  testimony,   *hich  wt 
here    luetsd  above,   in  r«j«ftr«l  to   th*«  deficit  of   $1 £6,000,    that 
included  in   the   )£13$,GOO    there  w*a  t#O,O0O,   which  was  eonpoaed 
of  the  f  ©Having  iteas:      $6 8 9 000   to  be  r© turned  to  Fctser  for 
Moneys   advanced  l?y  him  to  Th©«as$    §10,000  to  ho  pel*  to  Thomas; 
and   $$,000   to  he  paid   to  Henley,     lairing   the  *ni*etion  ao  to 
what  effect  on  the  credibility  of  Fetter's  UHllHHf  j  hio  contra- 
dictory et  tenant  in  the  letter  to  the  foreman  of  the  grand   jury 
that  fhemas.  ejcj   to  receive   the  $49,000,  may  hare,   and   aesumliig   that 
the  465,f,00  was  received  by  Fetser  for  advances  made  hy  Fetter  to 
Thomas  for  "railroad  purposes*  prior  to  the  Koller-Kofer  purchase, 
the  question  arises  Mother  the  advances  were  made  out  of  the  funde 
of  the   croto  complainant  or  e«t  of  the  personal  fund©  of  fotsor* 
If  they  were  ae^o  out  of  the  funds  of   the    >?ress  complainant,   they 
should  not  hare  been  returned  to  Fetter.     From  Fetaer's  testimony, 
presumably  they  were  made  ant  of  Fetter's  personal  fnnda,   as  ho 
speaJke  of  himself  as   the  creditor  of  f  nomas  or  the   cross  eemplaimxnt. 
It  lo  highly  improbable,  however,   th  t  Fetter  had  advanced  the 
$65,000  to  ThoMMO  out  of  hio  fimiHoi  fond*  prior  to  the  Keller* 
Mafer  purchase.     A  month  before  the  Xellor*)l«xer  purchase,  all 
the  transactions!  with  the  cross  complainant  h*;d  been  closed,  and 
the  Keller* Hafer  purchase  was  not  contemplated.     Fetter  aagro 
that  for  the  10 ft, 00©  ho   "had  so  security  of  *ny  kind,  not  even 
a  lead  pencil  memorandum,*     If  Fetter  had  node  advances  to  tlvn*** 
aggregating  $#8,000  prior  to   the  Keller-Hafer  purchase,  and  if 
all  of   the  dealo  had  been  closed  with  the   cross  complainant 
before    the  &eller»Ht fer  purchase,  and  the  Keller-Hafer  pur chase 
mm  not  contemplated,  it  is  not  reasonably  conceivable   that 
Fstsor  should  have  neglected  to  have   the   ##&,0O€   repaid  to  him 
Out  of  the  funds  In  the  transactions  prior  to  the  Keller-Hafer 
purchase*     But  in  H»y  event,   whether  the  alleged  advances  to 
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Thomas  aggregating  fcdSfOO©  for   "r&ilretd  purpoeee*  were  nssde  out 
Of  the  fund*  el*   the    oroes   oeiapl'iinftnt  or  out  of  the  personal 
funds  of  hotter,   **  are  of  the  opinion  that   th«    i*6,0C0  lawfully 
eould  not  be  used  for  "railroad  purpaeee,-  and  that  therefore 
in  hi  a  accounting  with  the   ©roes   soaBplainemt  reiser  is  not  entitled 
to  ho  ersdlte*  with  the   §66,000.     to  are  also  of  the  opinion  that 
*stssr*t.  account  ahould  not  ho  gredltod  with  the  alleged  pmystente 
to  Then**  and  henlsy  of  t*0»000  and   #5,000  respectively. 

Counsel  for  ffsstaer  oontend©   thrt  of  tor  the  purohaee  of 
the  Ksller-Hafsr  Cool  Yards,  a  full  report  of   the  transaction  »»o 
nade  by  t*hejns*   to   the   board  of   -lire  c tore  of   the  cross  conplsinnnt; 
and  furthermore   tht*t  ono  of  the  direetors,  Delano,   ma  thoroughly 
<5onr*r*tnt  with  ond  approved  of  the   ehtle  transaction  before   the 
purehtss*   was  m»«*.     It  is  true  that  of  tor  the  purohaae  of  the 
Poller •iifif ut  Goal  Yerdo^     thorns*  did  ma&e  a  report  to  the  hoard  of 
directors*  hut  the  report  ***  not  full  end  complete.     The  report 
stated  that  the  &B*lor*)l*f  or  timul  Yards  hod  hoen  purehaaed  for 
$600,000$   and  th&t  osrt&in  lots,  describing  then  sad  giving  their 
cost*  had  hoen   conveyed  to  Hafer  *in  oxahsmge;*  hut  the  report  did 
not  state  in  terse  that  the  four  lote  purchased  by  tho  eemplsinsnt 
from  Kellsr  were  the  lots  that  h»d  boon  eonveyed  to  Safor  "in  ox* 
change."     the  report  did  state  tho  number  of  square  feet  pnramaaod 
by  the  oimoo  eemplainamt  from  Keller  end  UsS&r9  respeetivoly.     Xf 
with  this  data  the  bireetors  has   computed  the  square  feet  of  the 
lots  conveyed  to  Hafsr  "in  exchange ,«*  the  dire e tors  might  hove   »*• 
osrt*in*&  tb*st  the  four  lets  of  Keller  had  hoen  senvcywd  to  Infer 
*in  exchange^*  hut  ss  tho  lots  conveyed  "in  exehango*  to  Hafer  wore 
speeifleally  described  in  tho  report*  the  di restore  reasonably  would 
not  have  been  expeetod  to  none  *  computation  in  sonars  feet,     the 
report  of  Thomas  did  not  show*  end  counsel  for  Fotsor  doe*  not 
contend   ta»t  it  shewed,   that  in  the   #00^006  reported  by  reiser 
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as   the  oe«t  of   the  JCeller-Mafar  wool  Yf.rde#   there  was  Included 
'#l£o»OOG  ehieh*   eese  rating   to  JPetsor*   omo   eoiB»oe*d  of  H%GCO  4a 
e»»h  to  YkMti  sad  Henley;    $oo»itfK?  retained  hy  Ptstser  for  o&oh 
previously  given  oy  kin  to  fhomaa  and  Henley;   »lae   f3Sf0^0  retained 
by  tfet*«r  for    'xineneing*   the  pureWs#  of   the  K©JLler*?!af  «*r    :©«! 
Yarde;   end  fJOctt)Q  for  fetsor*o  eoamiseloas,  out  of  *hi«h  t3©#$00 
Vetssr  gave  &appeo  $11#000  in  send*. 

The  evidence  *»  to  Pettier ,  »?fore   th%  ^oller-Hefer  Cool 
Ysrds  were  purchased,   itelone  fcn«w  the  terns  of  the  pur«h*s«  io 
conflicting.     #et«er  testified   ths.t  no  cxplelaod  the  $ro»*»aod 
transaction  folly  to  Selene.     On  the  other  hm&  Delano  positively 
denied  the   teatisseny  of  Fetser.     m  hm*  pr^viomoiy  rstfepToa  to 
the  «videnoe  ia  this  ree»«jet«     'Without  avoiding  tho  taxation  -whether 
Delano  was  fully  informed  of  the  preposition  is* f ore  the   -urdi&se 
woe  mate,  it  io  ouffieieat  to  state  that  £«l#ao  neirer  kn**»  ond  it 
io  not  contended  oy  counsel  for  feasor  that  helnno  teietf,    that  the 
|60& «<M0  reported  oy  fetser  os  the  oe*t  of  the  Kallci>Kaf*r  £ool 
Yards  inelndod  #iSB»6w«  %hieh  v*e  eeajpoat»d  Of  the   OOfWnl  iUxt 
ohi-h  tl  hsve  fn&ieated* 

Counsel  for  Fetser  contends  that  oil  of  the  letters   which 
wo  have  set  out  aheve  ootwecu  Is  toe r  end  thongs  un<*  Henley*  C-ippoe 
end  Them**,   end  Thomas  *nd  Delano*  in  m&acrti  to   the  ?:#ll*r«»H«fer 
purchase  were   written  in  good  faith  oy  ?«ts*r#  ThoAoa«  Henley,  end 
Kappcs.     In  oar  opinion  the  letters  are  part  of  1  con*pi;^cy  between 
fetcer,  Thomas*  Henley  end  Kappe*  to  def»»ad  the  crese  compOUiweut. 

Seonsol  for  JVtatr  orgaeo  farther  that  Feta^r  nm&  not 
the  a«ent  of  the  erase  complainant  ia  the  ttelle**»Knfer  punches*  » 
oat  *«*a  an  independ  nt  vendor,     M  do  not  think  that  the   'argument 
of   counsel  for  Fetser  is  tenahle.      As  so  hove  pr* ieuuly  stated* 
according  to  the  terms  of  the  original  contract  btt*e*n  .irotaor 
end  the  erooe  complainant,  fetxer  wt«   the  ef$nt  of  the  orooo 
oomplaittsat  in  oil  of  the  purchases  end  Thornae  hod  no  power  to 
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ehan«se   that  contract*     to  Mi  of  the  opinion  Mol  if  themne  €1* 
a^reo  with  fetaer   MM  it  »i*e«ld  **   ehejiired  *»  Me1  teller-Haft? 
Tmrdhaeo   so   that  hotter  heeaaM  an  independent  vtuiftr^     Thn#?i* 
acted  without  authority  and  the  heard  of  el  re  a  tor  •  did  not  *new 
of  tor  oeqoieec*  in  ouch  change.     Further»*»r#  there  is  wneoifle 
eridence  in  r#g%r4  to  the  JKoller-Hafer  jovoh***  nfoich  negatiwoe 
the  idea   that  #et*er  wa*  «n  independent  ▼»**&**♦     The.  wan*r»  he 
i«i»bnr«i?»?i  *e/e  furnished  to  feim  ley  th«  eroeo  aewplwinantj  me  nmde 
•  report  to   tins  ore***  eottplolneat  of  the  di MMY »»«onts ;   Mil  ho 
rendered  i  hill  to  the  orea«  complainant,  «feieh  the  ere**  ©airrlainant 
paid,  for  ■  guaranty  policy  4»_J|^..8^mELJl^MASlt  to  **Mf  mo 
property,  purchased  lay  the  croc  a  eoaplatnant  in  the  Sellor-Wefer 
purohaac* 

Counsel  for  Fetoer  further  eentemd*  that  the  trial  e*mrt 
orredi  in  not  alxewthg  *et*er  to  credit  hie  ac«e«nt  with  the  it*»  of 
f£D,OQQ  *teieh  ^etoor  8l#».iaied  *»J  due*  to  Ms  for  "finaneiitf*  the 
Keller^KsXer  purchase*     fhe  action  of  tho  eeo^t  in  tfelo  reweect  is 
Resigned  no  a  orooa  error  oy  -retasr. 

In  riew  of  the  foot  that  in  our  opinio**,  **t»e*  w*»*  the 
agent  of  the   eroas  oesEplaliiant  end  wi  pill^  hf  ftfMfl  in  the  ttftl#fw 
Hrfer  purehaee,  it  folio eo  that  J'otoor  should  not  no  allowed  the 
credit  of  9MfM&«     lereoTor,  the  #vi<teaee  doe*  not  shew  MM  the 
orooo  aonpl&in^at  haew  that  fetser  woo  chirping  fsfi.©©©  for 
•■financing**   the  purchase,     Fataer  does  net  eautend  thrt  the   rfc  rpe 
wan  made   with  tfc*s  oxyreae  knowledge  or  consent  of  the   ere** 
cestplainantj   «.aci  the  report  of  Fetoer  to  the  ere**  oevplainsnt  old 
not  show  th«  fjoount  of  *2»»0<ft>  eo  *  aeperste  iten.     fhat  wwt| 
ac  --ordlac;  to  7®tser.   wae  included  in  th«   total   avows t  r^pert**". 
*««lu»   th«*  evidenoe  doe*  not  shew  thnt  it  MA  no  coo*  wry  for 
Fetosr  to  finance  the  purchase* 

Fran  the  Tie  wo  that  -m  hae©  exnr^ooed  in  roofoot  of  the 
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Keller-haf*r  purchase  it  fellows   that  fetscr  should  pay  te   the 
croea  complainant   the   aim  of  $135,000,   whioh  is   the     jaount  of 
the  deficit  in  the  K#ll-r-H»f«r  purchase, 

la  the  purchase  of  *h«t  are  ^efcigmted  a*  the  Hegewiech 
pnreh®eee,  there  are  thre-i  group*  of  purchases  in  anion  FetserU 
accounting  te  the  ores©  cenplainiait  i»  in  dispute;    they  ere  the 
Gilchrist  purchase,  the  i*w*ns*Gy»Tee*o»:eC*nley  purchase,  end  the 
Fetere  purchase.     All  of  these  properties  are  situated  in  Hegewiech. 

The  Oilchriet  purchase,   although  reported  by  Fetsor  me 
e  single  purchase,  enbraeed  sin  different  trnn»»eti»ne.     Fetser 
reported  the  purchase  ef  these  properties  m  baring  been  bought 
fron    iebert  Oilohriat,   a  dwnoy,  fer  #«6,000»     Of  thie  anennt  H8.000 
wee  cash  end  $80,00©  was  in  nortgj&ges  eeswned  by  the  ereee  eeie- 
plainant.     It  it  doubtful  whether  the  mortgage®  ***«  *fi^*  in  gee* 
faith.     Counsel  fer  the  ereee  complainant  eent#nd     that  they  were 
placed  on  the  properties  without  regard  te  contiguity  or  value; 
that  they  were  » imply  made  te  afford  a  basis  for  false  reports  and 
that  they  do  net  represent  any  part  of   the  true  eonei derations  paid 
for  the  properties*    the  »Yteenee  shows  that  the  real  tenders  re* 
seiYOd  only  130,302.     the  deficit  amounts  te  #54,618,     Fetser  id* 
nit  ted  in  his  te  tinony  that  the  1*6, 00©  he  renorted  *e  hawing?  been 
paid  to  tile  renders  was  *  f  »iee  amount*     In  accounting  for  part  of 
the  deficit  Fetser  testified   th«t  he  gswe  Vhenves  #17,300  to  be  need 
by  Thomas  for  'railroad  purposes*  and  included  the  f 17,900  in  the 
$65,000  which  he  reported  as  the  amount  paid  the  Tenders.     Fetser 
testified   that  Thomas  at  first  naked  htm  fer  $15,000,  but  tisat  when 
he,  Fetser,  *e*ne  to  turn  the  currency  erer  to  bin,*  Thenae  said 
•the  expense  had  been  were   then  he  figured  en  and  he  wanted   $17,806 
in  currency.*     Fetser  also   claimed  that  he  Mi  entitled  te  #4,476 
*e  his  profit  in   the  transaction.     Fetser *s  testimony  was  gg  follows: 

*?hamas  when  1  ttmm  to  turn  the  currency  over  to  him  said 
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the  oxpcnaa  had  haan  Mora   than  he  had  figured  an.  eJMt  he  Mflflj 
5:17,,aoc  .1^   •nrrowny*       I  p^id  hi»  $18,000  in  owrrwnap  in  tfc* 
firet  inst&nan,   »n#  X   told  fci»  the  deal  <*itf  not  involve   th«*t» 

*»d  ia  MAd  iMLJtti  Ji  h*T<>  tt<  m*  t<5>  Mi  jmm  »f  U  ln  ^^ 

othar  way.     1  Aid  nat  hew  it  %l  en,   end  had  no  daal  «m  *t  that 
tine,   antf  Aftcrwsjrdft  X  p»itf  him  $2,966  »o»,     That  awat  to 
TfeMuuu  *  *  *     Xn  ay  aaoo«mtin£  thie  *l%8Cti  •**  paid  t*  him  tut 
cf  nhnt  I   call   tha  first  daal.     that  MM  «Sf  IflMNMll  wit*  hi** 
to  ptgr  it.* 

U  ia  the  contention  of  Pat  nor  that  lit  aotcd  a*  «s 
independent  paador  in  this  tram* action;  end  that  in  a&fciatr  tha 
purehaeaa  ha  v*>,s  n©»eciatad  Tith  |  »*m  nasad  Lawrence  €o^, 
pro  el  dent  of  a  tm»l\  national  huik  at  Jleg««iftetw     Cex'e  teatissanp 
iudieatee  that  h«  eonaiderad  tinaelf  an  independent  vender,   and  nat 
an  u-ent  af  fetaar,  Cax  tff-tified  it  follows: 

*X  first  IMP  »*.  9»ts»r  awarttm  in  CcteVer.    «rS  Fotaer 
caao  tnta  the  office   and  wanted  t«  knew  if  I  fettl  control  pf  tail 
rtrlp  af  l^nd  &le»g  the  ^eatem  Indiana*     X  sjsid  that  are.  Cox 
owned  apprexiiRattly  1,800  feat  faatng  th«  Veetern  Indiana  a«d  ad- 
joining it*     H«  eald  ha  weatad  to  get  I   strip  af  land  aleair  there 
for  a  railroad,  and  ha  ssid  the   see*  tern  Indiana  Oh«  ereae  mm* 
pltimrtj  alref-dy  had  a  right  af  nay  end  ha  9M  not  in  a  position 
to  eendtan  thie  land  and  had  to  piek  it  up  Ml  feat  (Ml  he  could,  in 
order  not  to  ho  hald  up  en  it.     Ee  Raid.  'If  you  will  §§  etft  wad 
piek  up  thie  Ittnd  aa  renoeaanly  aa  jtm  oan»     I  ailX  eaae  in  hero 
rnd  eloaa  it.  heernae  I  an  not  in  a  petition  to  aloee  it  •  to  go 
around  from  place  to  plr.eoV     And  at  that  tins*  X  think  a*  dieaueaed 
tho  foot  that  it  vaa  hard  to  got  currency,  and  a  etranger  eaaiing  in 
thora  aouid  have  r  little  difficulty  in  aanrinaing  ^boe«  paoplo9 
unlaaa  he  curried  tha  cwrrency  right  in  hi*  peek*  t.     I  think  that 
waa  a  ♦  tha  reeoon  idqr  ha  amatod  to  do  haaineor.  ^ith  ua#  R»d 
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it   ©lotttod  up  la  a  harry* # 

Co*  tlM  testified  th*t  ho  di<«  aot  *g©  ©ot#  for  Mr. 
rttxtr  llWHl  he  •*!*  not  1#*y*  at  m?  annoy  to  do  ony  onoJnoooj* 

tkfct  frttssor  KJtJLd  th  t  #if  ho  would  pi  ok  ap  feat  staff*  ho  nould 
tokt  it  off  «ar  h«»de;*  th*t  *we  oant  owt  MM  piokod  it  mp  wmA 
took  tta  choaa*.* 

Cox  tosstifi*1*  farthor  tfcw&t  *F«,torr  «**  aot  flPMMii  nt 
tilt  ?looin#  of  th©  ftaaS***  nad  di<?  not  toko  oaoolyil  from  tho  ©oa» 
dor©}    th?t  P>ttor  W&  not  arooont  onon  th©  rondoro  pit   their  Ronoy* 
thfct  tkty  did  aot  s*o  bin  «t  til;    *hot  he*  Co*,  wnld  not  *«y  that 
thry  <Si*s  not  ooo  ffotaov  in  vnp  lattaaaa* 

Ejlllaa  siaaol. ©orihi©r  of  tho  aaak  of  *hieh  Oox  *»© 
p^osideat.   trotifiod   tlMit  *r*  *©at  Hi  *ad  hroaflit,  tho  o*aor©  in 

th©  honkj*  th^t  *th©  yampofty  <***  paNtoo***1  thar©,  th*t  JtJBm 
aad©  JMJWBfcgjj** 

In  »e<jOB«tir4j  for  eh#eks  pot*  to  Ms*  If  y*t*«rf  Mnooating 
to  #l%aoo#  Sox  t*«*tifiw4  th*t  HM  OJkfl  p*id  for  foar  lot©  «aloh 
©tos**  In  9m  oowo  of  Cox1*  wifo,     St  a*  ooateadod  Tor  ©owns*!  for 
the  crooo  aon$lftiaa*t  th*t  th©  ovidon*©  do-*©  not  «h©«  Kaot  oooh 
lot*  a©?©  bought* 

Again  eox  tootifioa  that  Fetoor  p?*id  bin  4&TOQ  for  ©a© 
let  *hi«h  stood  in  th©  noaw  of  Xro*  G«x*     €©un**«l  for  th©  ©sao© 
©omplo'ttoat  aalat«in  tikaft  M  ouoh  tmaottotloa  took  |floiot|   titot  th© 
only  pur«s»©«  fro*  Mr*,  eon  •*■  *  ?<4  fost  stria  f»r  tfoioh  Cox 
tootifftod  th*t  a©  WK*  IHM  MM  V  #«t«©r*«  ©hook  ftftM  Pooowkoy 
^J^gX*       Th©  oowroy»noo  of  tao  34  foot  strip  woo  d«tod  sad  ro» 
oordftd  ITowabor  68   190 1,   that  is  wr»nto«n  d*-y«  l»«foro   ta«  »trif 
aao  f«jii  0oV«     th*rni  is  in  ori^aoo  m  roooiat  of  Co*  for   ?19#ft©o 
dn  tod  gtepoa%pTT  a.*  llOt.     tho  to«i  d«to  mm  Vmtmr'm  oao  ok  to  ©oa» 
Tk*  roceipt  rooitoo  tkftt  $11.70$  kad  ao«a  provlouoly  p*id  for  ©or- 
t«ia  property  doooriaod  ia  tao  reeeiptj   easd  that  ^*o  kol«ao«t  noaaly. 
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Hm»  h»d  ee«n  paid  for  certain  eth  r  property  deeorioed  in  the 
receipt*     #et*er  was  unable   to  explain   the   coincidence   that  the 
Identisol  onount  of  MM  *mR»  *«^^lng  to  Cox#e  teatinony,  pota- 
to Cox  for  the   84  foot  atrip  lay  Fetaer»s  eheek  dated  iMNsttLatl 
19U7.   the  son*  dote  on  Cox*o  receipt.     ItWM  tint  evidence  shoos  that 
the  34  foot  strip  wa©  not  worth  $?80€,    the  fair  inf#r*nee  lo   thot  the 
$9900  woo  paid  for  the  other  property  described  In  Oox*e  receipt. 

In  reepeot  of  hi  to  neenoiatlnii  with  Cox,    tho   t«  tiwony  of 
Fetaer  la  as  follows* 

*I   want  to  see  Cox  to  see  oa*t  he  wonted  for  thie  property* 
X  never  hod  so  en  kin  before.     He  made  no  «  or  loo  en  the   84  foot 
atrip.     I  don*  t  renember  what  It  wo*.     I   think  I  poid  hin  $300  on  the 
b&rgain.     E«ppee  «M  welting  on  told*   and  X   told  Mm  1  hod  bought  it* 
and  ho  said  fhonoo  hod  m%  enthnrlaod  yon  or  any thing .     X  said,   '2 
think  ho  will,   and  X  did  not  w*at  to  lot  thlo  get  &w«y  fron  no.*     no 
X  went  hook  and  told  Thomas  X  ms  prepared  to  moke  hia  o  proposition; 
ond  ho  oola  ho  had  to  hooo   $X&,«0,   that  tho  railroad  h&d  horn  to 
pome  expenses  in  tho  ant  tor  9  **nd  ho  womtod,  to  MttWI  In  Man  Eptntw, 
ajBgOBno^anaa  in  tafta  maafo  ifffi  flja^frff, ,  frf  ffl|fft|fla  fplfrf  r  fjf  .tho, 
proposition.       X  mode  fhonos  o  proposition  of  $61*000  ond  wrote  him 
o  lot  tor,  Bxhlhit  346.     X  told  Thomas  thot  if  ho  would  glow  no  pi, 
in  cash,  which  included  $3.1*000  to  ho  rotnrnod  to  hint,  ond  o  chock 
for  $89*000  ond  #10*000  in  hondo,  ond  ooonnwd  mortgages  of  $20,000, 
that  X  would  deliver  this  property  t©  htm  free  of  any  liens  exoopt 
tho  $30,000  In  mortgagee*     *nd  ho   aeeeptod  tho  proposition,   m<6  gars 
no  Toucher  for   380,000,    tho  $31,000  in  cash,  ond     10,000  In  bends* 
which  has  Voon  introduced  in  evidence*       X  then  undertook  tho  pur* 
ohooo  of  tho  property*  after  X  got  his  toucher,     X  wont  down  there* 
ond  it  *&<*  a   tinw  when  they  were  looting  Clearing  House  ©ertifieatee* 
tho  people  down  there  doaeaded  currency** 

jfotoor  also  testified  so  follows:      *m*t  of  the  purchases 
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were  eonpleted  through  Cox,  I  got  the  prieew  fr«t  hi*.  X  had 
to  take  currency;  it  had  to  h*  UM  <piok,  hfc««u»e  X  only  had 
verbal  prices*  *  *     00*  was  to  buy  the  property  ml  give  *e  *  price.* 

In  hie  letter  to  Thorns,  reforms'  to  in  Fetser**  teetinony 
«o  Exhibit  $d«,  fetser  purported  to  b*  an  independent  vendor.       T  he 
Itt tor.   *hloh  wae  d»teA  Xovonher  9„   IPC*,  began  oo  follow*:      "Agfoo* 
nolo  to  your  re<nieot  in  relation  to  a  definite  proposition  M  to  ttw 
property  in  Kegewlsch  -would  ®«y  1  s»  proper**  to  aeilver  to  yon  •  *  •* 

fhenaa  «nole*ea  tltio  latter  of  fetser  in  the  fallowing 
lot  tor  which  Thomas  wrote  to  aoppoe  on  nuvemhor  is*  19Qtt 

*X  hand  you  no ro with  a  communis  *i on  front  lr.  John  C. 
Fetser  in  relation  to  the  property  recently  purchased  between 
Kegewisoh  m4  *  point  6,000  foci  north  of  aegowiseh.     *&r  under- 
standing  io  that  rocslpt*  mill  ©*  furnlelfted  showing  the  priooo 
paid  the  owners  of  the  property.     *h»  *»H  tnooll  the  pHM 
that  no*  raised  by  the  Auditing  Committee  on  a  former  ©session 
about  receipts  from  original  parties,       o  yon  one   -any  eh|«ction 
to  Mr.  tetter* s  arrangements  for  haying  this  proper tyt* 

Xt  will  he  observed  that  thomae  states   that  "rseolpt* 
will  he  furnished  ahowing   the  prices  paid   the  owner  of  the 
property*  el  though  Fetser  is  protending  It  Hi  an  Independent  vender. 

lap pes  replied  to  Thome**   letter  me  fellows, 

#ltef erring  to  your  favor  of  the  16th  Inst.,  with  attached 
letter  from  hr«  John  C.  fetser  of  Rev.  8th#  heing  a  proposition 
from  him  to  deliver  certain  property  therein  men  tinner  «ad  on 
estimate  of   the  probable  ee*t  of  certain  other  property,  would  oay 
that  1  see  no  objection  to  eneh  an  srrengonent  with  Mr.  fetser. 
In  view  of  the  fact  that    eotom  Indiana  Cthe   oroes  complainant) 
Bonds  oust  he  used  ao  part  payment  it  would  seen  to  he     1  together 
the  heat  arrangement.     «r,  fetser  understands  about  taking  receipts 
in  eomplience  with  the  /nditorc'  neiulremeut*  end  X  understand 
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he  will  do   thie  »lMiw»r  it  it  petiole.      I  few  rijys  ««•  I  went 

on  to  the  greund  «nd  *»de  e  v*ry  ourefnl  inspection  of  Blocks 

•  end  S3  end  von Id  o»y  that  if  **•  Metier  eon  deliver  theoe  two 

fclocke  at  the  figure  na»*d  by  bin  or  even  ftt  alight ly  higher 

flguree*  X  would  r*oo»  enJ   that  arrangements  be  made  with  him  to 

ever 
secure   these   clock*.     I  do  not  believe   tney  c&n/be  acquired  for 

lt«»  than  they  c,oa  ne«  «*n£  will  ueet  likely  eest  considerable  more 

later  on«H 

On  the  not  toot  of   thin  let  tor  of  XLonpos   there  is  tbt 
following  notation  in  ink:     "Confer  in  r«g&rd  to  too  ^«e«nt  peld 
for  the   two  blocks  narked   lxl   B.  f.  12/4,* 

It  will  be  note«i  tkKt  in  hie  letter  In«u*e  snyw.   »fljpA 
gojUer  MttHSttWii  **■»*  -toklaft  BJflBo^ol  *»  MWiiMMIi  &>»  JM 
editor* o  WtiS&ES&K&A  *«■  *  understand  a®  Till  dm  thi»  ishfcrev*?r 
it  io  possible." 

If  j'etaer  w&o  m  independent  vender  *?>iy  *h<ntld  h*   tnlat 
receipts  from  the  v«n  ere  in  c<wpli«n#e  with  tho  r*-'suiresaents  of 
the  editor  of  tho  eroae  aowplaitteat?     Moreover  If  Jtatsor  wa  en 
independent  vendor  there  *&•  no  reason  why  the  auditor  ahoull  not 
have  been  so  informed,   tm;'   the  r«o«iot»  would  have  keen  unnecessary* 

In  tho  transaction  in    motion,  nsBely,   the  filehriot 
purchase*  wo  ere  of  tho  opinion  that  Ketaer  w&&  the  ;m*nt  of  tho 
cress  con ol sin wnt  and  not  an  independent  yonder • 

¥o  do  net  think  that  fhenta*  hed  any  authority  to  p?ndt 
Fetser  to  abandon  hie  utatne  *«  egeat  under  hie  original  con- 
target  with  the  cross  complainant,  end  to  assume  to     et  toward 
tho  ©rose  complainant  so  **b  Independent  Tender*     /*<  we  do  not 
think  th   t  tht?   e  ee®  compl&ln&mt  knee  thet  Fetter  wue  pretending 
to  &et  as  am  independent  vender,     the  foot  is  that  the.  evidence 
snows  e  concerted  effort  on  the  p&rt  of  feteer*  themes  and  Koppe* 
to  induce   the  snditor  of  tho  cress  eempleinaat  to  believe   that 
feteer  woe  noting  M  en  agent  end  was  producing   the   r*e#ipts 
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of   the  real  t«n^or«. 

Fvrthsrosra  there  are  specific  fasts  in   th*  transac- 
tion whish   she*   that  ttgtglgg  **»  an  agent  af  the  cross  saarplalnsuat. 
H«  w<*e  furnishes*   tha  money  by  cross  ggw^laffisalgi  with  nliillil  to 
»ak«  tint  |»aray;aa«aj  ha  ms*4#  re*aaj?te  te  the   erase  saaglaiaaat  of 
the  -Jisbttraeasntt  of  the  ao»eyj  he  «*»*t   thw  bill  to   the  cress 
ssmplninaat  ffeg  the  guaranty  aalloy  of  th*   title  nf  the  property. 

Is  our  flow,  however,  the  question  ia  this  trans- 
action,  as  wall   as  In  the  sthsr  Ssgealsch  purchases  ia  controversy, 
is  not  MW  fhaatas  had  authority  to  deal  with  Fausser     m*  an 
iadesendant      vendor,,  hut  whs the*  tiaer*  aaa  a  eoaaiairacy  hutaaen 
IHggggg  and  *•**•»  to  defraud  Hut  arses  aswalaiaaat*     *•  thiafc 
that  there  *a»  such  ft  oonspiraayf   and  that  ia  nr*taudi&&  to 
rseegnis*  Pataer  as  an  JtttWgcgtftnt  vendor,   ?ha»aa  was  merely 
sarryiag  ©at  Ms  gart  of  the  ss»S£lraey.      #*n  sxa  aiae  of  tha 
opinion  that  Kaanas  was  a  mm fgii  gg IffWitJg |    and  v«  are  fasrthsar 
of  the  iptHliB  that  Sax  was  not  aa  KMgggsBildWt  reader.     We  think 
that  «J®2R  was  «M4  by  Fetser  as  a  convenient  agswey  to  assist 
Fat  as*  in  garast rating  hi  a  fraad  against  tha  cr^ee  aoaiglainant, 
aad  that  0  ax  <5id  not  not  with  aatira  iaaaaaata  ia  tha  Kattar* 

Frew  tha  visas  that  we  have  expressed  it  follows  that 
ia  tha  transaction  ia  gttsatisn,  ggnifljE,   tha  Qllchrist  eurehaae, 
Fetser  should  pay  to  the  eroaa  aoa^ialaaat  the  sum  of  £54 ,61 a. 

In  tha  A*«wia-ar&vns-&sSauley  purchase     the  evidence 
ehaws  a  dsrieit  of  gH»Ha  between  the  aaaaat  reported  by  Fa tsar 
ae  the  coat  of  the  aregerty  smi  tha  mmvmt  received  hy  tha  venders, 
The  preaarty  was  rassrtsa*  hy  Fetser  as  having  haan  purchased  ia  a 
single  purchase  from  tsarina #   araves  and  KcGaaley,   dasnrtaa, 
althoagh  there  were  sixteen  *«^<%rata  v^adora.     the  grogsrtiss 
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Wmm  •Uwatod   t»  K*««*ri»oh.     i>*t5s*r  reported  tfrttW  j>r«ag»trti#*  «• 

h»»ing  oott  in  tho  aggrecfcto  443,800,  of  whioh  $8otfcu0  w*»  ia 
•aha  ea«  $83,000  i»  mortgago*,   **»«a««t  hy  the  exott  ©»Hj»l.-ftin .«t. 

Tho  88M  raRorko  that  wo  aaAa  afeoat  tho  ■HlffllHHm  im  **■  **ilrtirl»t 

aarehaaa  apply  alt®  |f  tho  arooaat  pMMtfMMNN 

Xn  Alroet  illW[lfflii.il  with  #oxf»  <wRi«nti«a  that  h«  «|g 

wa  iit<?<*p<»w4#*it  w»a4e*t   t&MBP*  i«  tootliaoay  of  ttWW  t#  tho  roal  **•«• 
4©r»  of  tho  T»r<»i»«rfe  !«•  that  Fetaa*  aativaly  aartlaiaataa  is  tho 

WtMllltiittiW  for  tho  889N8M88  ©f  thoir  pr&p«rti«a. 

ttfunJte  Book,  ©at  ©f  th*  roai  fiitfilW  la  tho  i.©wia»» 

%r«v«««&«$ft&i«gr  gmnlfciiij  %a©tift#4  Hart  Im  ttt&t  with  #ot««r. 
$©«&*»  tipttmny  •»»»  «.«  f©ix©«¥«t 

*I   tola  that  p»Bi»Wlj  84  lB?«  Plot«h«T«     X  hat©  «t» 
Idea  that  f«8ti.«MMi  4*4*4  {p©iEi!ag  If  tetany, }     Kit  a  bum  Might  fee 
>©t«or.     X  08**4  *a«v  whm  it  waa  I  aolA  it.     *r,  SlapeX,   the 
hoaxer,  toi*  m«  that  if  I  waatog  to  tall,  air  lot*  th«re  waa  a  h%qre* 
at  tho  iegealoeh  Soak.     I  veat  ao-oa  th*sr«  na4  ttv«  flatoaer  tA4 
©aether  geatloai*  eekea  a«,  they  were  at  the  tahie  there  a»4  they 
eelce*  mo  for  *y  price,     I  govt  say  arte*  8*4  they  eleeee  tht  4««1« 

x  gat  4ifa€<  .- 

faifltai  ©harry,   another  §#  tht  real  ^eaiore  In  the 
i«wlni««r«f«t»««4K(»v«wloy  earohisae,  testified   that  rotter  Wgg  &r«*m% 
ehoa  tv©  eal*  of  h«r  fr<3s>®rty  Wig)  eleft«4, 

The  Jjj8^h8i*i>liW |«i  »W88»tfHy  yuydhag*,  aaeeralag  to  the 
teotlwoay  of  Fetter,  was  «»«•  in  the  following  tfyffumffrWfgfc 

*®feertly  after  UMI   pfrofMHrttte*  of  it©*e»&er  8th  Xheaaa 
oosit  for  »o  swid  8*64  ho  |8JHfl8%t  tho  Konoincitoa  8  l^etorm  vort 
cemiag  4omt,   a«d  h#  tho««3it  they  ha«  ©i*^t   to  h*v«  at  ^©t?r!  a 
roproooatatioe  la  Bioako  8  m4  2S  C*ho  81  Mil 8  ia  whiah  th«  ^r«p- 
trty  i»   tho  JuewtES,   iirnyee  m4  S©C*«l«y  tmrch&t©     wmt   titvato^T 
to  ht  e«al<i  g*t,  without  too  «raoh  iirtootuoat  of  IMi8M|.   to  fe^y  at 
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lota  aa  *«r#  not  iftPi'Will  £agv«*9§4  m  that  ha    ©«aX4  block 
thaa  to  auying  a©  HWMJ  two  tela  oka,  a»s  than  go  ®T><m&  iUe«fc  » 
£tht  ^laa*  1b  *feiofc  tan  JMliglirlf  ia  tb©  011«h*iat  purer.©*©  a/a© 
•  it.at©$]   aa«!  h*  ae«l«l  Ilk*  to  a*»a  it  deist  right  away,   MM  weuld 
Xik*  to  »*▼»  me  malt©  hi»  a  j»ro#»»iti©a  of  ah  at  *  eauXJ  *•  that 
for;    ***d  I  tjfctljl  fJWftx^ : W -i^1^"^  .iiiaiioa^ip^^B^ . JM». Mm llllilli flh[||i[^ :M|Mt 

If  *^*  imA  imlnif  WiM  fittf  if  TSrttrt  i  mi  l  m  *»  >tt— giwiii 

t©  tak©  ear*  ©f  *»  to  Ml  ■**%«*»  ©a«  jj^y^J^fajil  jjjj 

§toj&mAjmm&3&m  *  ®m  *  •»■  ***•  *  **s^  *•  Npwi  »»  <*»<* 

»»©n  Cot,   fffal  at  that  tin©   *  MM  ©war  th©  nattar  i*»  datail  Hit* 
htw  *•  t©  ©hat  h#  van  mgr©  fe«  a<ml4  6&M   and.  I  »&#«  thaua*  a  »r©©a* 
titien,  ©Mah  1»  th©  aaount  af  143,  W9  «s  irtsiah  a  Xottwr  ha©  fc««a 
ft*tr«4«ft*©'i  taM^it  S©*«     1  l©©fc©4  ovsr  the  praaartjr  aoatawal at©* 
t»  a©  aarahat©©1  at  titai  tUi©  1  w-*t  "tama  to  a«*  f«K*     I  Han't  T-mm* 
©•*  that  I  aa«*  hi®  th*  nrsnoaitiaa  that  I  *©©X4  «©Xir©r  h,S»  tea 
sroaarty  far  $43,800  teafora  th©  I  attar  of  MmwihvT  X»,  Xti1?,  *** 
written.     £ha  anlir©  eaah  ©art  t©  a©  u©©4  in  th*  oroaoaitioa  aaa 
aat  famiaha©  ay  aa  ana©  aaaaptaaaa.     Th©  mtirm  anou&t  ©f  i&away 
iaavx©**  la  th©  ©ropoaitioa  that  I  a>a4©  hi»  waa  p«£4  to  mo  in  ©a*©. 
l^rtJJBgttttUaBjfcftab   (*•  ia  ay  ©©tiiaaat  of  that  traaaaatlan 
it  ln«Xtt4©a  th*  nana*.      I  4lte»t  ©ay  him  at  ©a  ©a;   I  head  soma  fin  una* 
in*s  to  <l©j    I  pal*  fcis*  ©ha*  I  mt  it.     Wfcaa  I   **i£  out  »f  th©  «?43,»oe 
I  prti  JlHJiil  tiC*f«Kt)  i«  »nn<**,  X   114  not  OWN  physlaaViy  ©at  ©f 
it.     X  aaant  aa  a  ©a©kk#«?»iB£  ©rflf»o«ifeion. * 

It  vUl  h»  ©aaarraa  fmm  tho  lifffitifMljy  of  y©tx«r   that 
7«ta«r  aa<t  nNMM  arrawfad   "t©  tak©  Wm  ©f  TTif|>j#^     Tot,  «*©<j0r<li»g 
t©  r«t*«r«a  t^atimoay,  **p$m  MMM  R«tM««  of  jllgMlj  ia  HI|ij«p1h1| 
y«ta«r'a  taatlaany  ia  thia  raoBaot  *aa  aa  folloves     ig|  I  wt  h>l« 
©f  Ka^poa  aa<t  i«M  hi»  if  ha  had  any  tmfmamtm  tfcart  Qin  !:©g©- 
wi.ahj  aad  ha  «ai4  ho  U4  not  hara  Mf  iaf.n5atl.at   *  g  roat  <io^ 
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and  I  think  bo  aent  with  an,   If  MlM  oowo  in«p*irioo.  *         Votnor 

farther  t«otifi«*d  that  aappoo  "tylfl  ©onoidorablo  to  aooiot  him  at 
Kogowioch.* 

In  DM  tr«ata«ti«stt  in  quo at ion,  na&oly,  tho  koala©- 
tWWf—,  keiiauloy  porohaoa,   for  tho  «mw.a  roaoono  that  oo  havo  »tn$o4 
in  Mpwi  to   tho  ullohrist  purehaoo,  a©  are  of  the  opinion  that 
Fotiser  w&©  not  am  in4©p«n4o«t  voadar*  bat  w&»  th«  ag»?nt  of  the 
eroos  ooaplalaaftti   that  ©oar  woo  not  on  taftopoadoat  oondor,  bust  wm 
aoroly  tae#d  by  #«t*«r  to  ao»lo*  hia  in  dofraudlng  th«  ©roo©  ooa» 
plainant;   that  thoro  was  a  oonouiraoy  b  ©two  en  y©tsort  fh©»%©  and 
£appoo  to   dafrawd   tho  areea   oo&plstlaaat. 

It   foil©*©  frees  tho*©  views  that  ffotaor  eb©tald  pay  to 
tho  «aaioktftin»nt  the  »«*  of  1X9 ,840,   «hi«h  in  the  anoomt  of  tho 
iafioit  is  fat*  tranoaotioB* 

fh»  f>otor*  purohao©  ooheistod  ©f  olsc  ©«parai©  llfififn 
tifto.     Fotoor  rooortod  tho  pr©p«rtio»  ao  hmoln®  boon  fliifBH>4on  la  a 
ni.BRlo  parobao©  from  Polora,  ki©  psartnor.       Tb«  pries©  of  tho  propor- 
tion,  a«  raoortoa  by  Fotsor,  mra*  I 94 ,400.     tho  ooldoaoa  shown  that 
tho  pool  ▼©ntfor©  roe©  too©  only  #3o#»S7.     .Potmor  woo  aooioto4  in 
rnaktnf  the**  pwrofcaso©  by  «0*  la  tho  oaao  vay  a«  in  tho  iHlefcrtot 
and  Lwinowararoa-tfotSauley  purobaooo.     Although  a©x  contend*  that 
ho  woo  in  independent  w*na*r  in  all  of  tho  aegeatooh  purehaeo©  that 
ho  aaslo  in  eoanootion  with  Foiaer,  the  ©vide©©*  ohowo  in  tho  tpeno* 
aotion  aa  oaeotiaa,  aassoly,  tho  rotor©  pureha**,  that  in  ono  of  tho 
proportion  included  in  that  puroha*©)  two  of  tho  real  voaooro,  John 
B.  Loamoria«r  and  Ban! el  Jordan,  nogaiiatod   #ir#©tXy  with  fetaer  in 
rofpard  t»  tho  pnrohaooo  froa  thoa.     la  ro©p«et  of  tho  parohaso  t'rnm 
l.wm«vin&  and  Jordan  ,  Cox  testified  that  li.«MwiHHfij|  wad  Jordan  had 
•tbroo  *©9«rat*  ni»ee»  of  py*j»©a|p*  that  ho,   Coa,   'tee©:  ©rorj*  that 
fc*  tnrc«d  svor  tho  first  ono  to  Meteor  for  $*ceoGs   that  ho  ttrnioi 
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»▼•*  tht  tthsr  two  tt  tfttatr  for   (MP)!   th*t  ht   114  not  pay  L««««r- 

1a#  a©*4  Jordtn  *th*ir  Jpfpppl  prla«  fcafr>rt*  lt%  doxf   "yattlYt* 

■ppy  ftp*  IP*  »•!««»••    ftp  iPPtlMPf  it  HP#Pi  la  IPpPP  tc  tht 
trtottttltn  wat  a*  ftlltwtJ 

*At  a«*r  at  I  *m  IPPpJpV  IN   PPtfyPPl  Ml  la  ^©vtat- 
hty,  1907.     At  th*  ■■illlf  at  tht  h«*  t>i«rt  »*rt  prtttnt  *tx, 

Hpptl*  2*«Mh«rlac,  ytUmi  MM  aaytelf.     F^ttrr  efftvtd  ub  fSS.yfc© 
for  the  ettl  yPN  PP  g«*r«wFstt®4  tht  «r««*  in  tht  new  ltnt  th*t  I 
b%A  »ur<ih&tt4  fro*  t*»  providing  *•  ppjM  gtt  a  ty&tk  in  chart; 

that  St  tht  n#xt  Mttd  tt  €@3S*»  Isnil.     W«*  «ttt  |PP$  Of  In  ttcro*  la 
MM  btafe]    itap  PP  track'  w«t  la  thtrt  X  watt  pppfftPl  If  P»y  #ex 
tPP§»     ^t  fM  vest  tf  Otx*©  i«n4.  PP     tht  ats«*i  fSpt$£&  £tr&a»  tm 

HP  gp|pr  ytt  ppw  »t  pppwj  jpupppr  ^§»  1$©"?,  Qv*  gpfipiNPi  ?«• 
tti«t  tf  itsimtriiig  ml  Swr&am  t*w  $3®,$€#|J  it  Mgr  PPpPlfrSipli  tht 
rttt  It  lis  typewriting.     I  ipt*4  tetw,  I  4tn't  think  IN  paper  wat 
in  that  ftra  at  tht  HH  I  «at«<st«t#d  it.     I  pp  .npt  pftppj   m&  X 
a©n*t  MM*  if  X  tljpitd  »y  KPP|  I  otrtainly  Wpftg."  W%  hartr  llpPi 
It  tip  |ifg|»tt  tf  X  rtttivpl  f89,CKt>t     tht  avonnt  I  PtpttYtg  *p| 

I^PP  -  #50,00©  in  tapgt  *na  Is.dOO  in  ta-ah.     I  &«j**|  rtotiwa 

>,$€0  I  IB  «ur«." 

Ft %»•»•»  t tat irony  In  MHWlit  tf  tht  IiiiUBilWUl'lMf  ucd 
Joraan  traatattipi  was  M  ftlltvtt 

*A*  tt  a«4»g  pr-a«#**i  whtn  tht  ftwtl  rltto  tptnurrllt,  an* 
Jordan  -r»i  el©t*at   I   ^Uttt-N  elttt  it,   «<$   I  wight  )ppg  haan  Is  tht 
IMP  lPalAljp  Pril  X  *4ght  hwrt  haan  In  tht  y*»«m  ppg  it  %t%.&  «iott49 
I  «««|  r^<m**r  thtt  I  V4»  th^rt,  jgy^fcjjjpj  |  >Pj  ;  M^|  hftTf 
Jfctjft.     ipi  »Mt  tht  «tmlc     Xt  *t*  Itttr  than  tht  Wtffillil  ipjft  with 
IMPPHpJ  PP  -Tor'i«».     a#»  a  p«rt  tf  tht  PP#4iP4pip    MPVi  *«a« 
p&l*  tt  Ippprtpf  6U4  /or««n  MgPH  te  »pMP«     Tt  »»»-.  p»i«  hy  t#ac# 
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w#»a  p»14  is  Kia  a&e*»     I    fl©  Bat  think  it  vim  paid   ia  «y  iiraaabe** 
It   4»  «et  sty  isiaTttsai*»   that  I  j»«*a«mally  daiiwaratf  tfeftjai  fefj&itj 
I  ati#$  hsv#  <*&«a  it,  Vot  I    «»»*t  tM«k  I   Hi«      I    ilJto*t  taX*  frm 

laararlnt  aaa"   XorJS*«  tfealr  Wiilii  fa*  #M,000  at   tnat  ii*aa.      X 
••U-taH  taka  thAt  Taaetpt  aft**  Nfeg  #l»r!n#  if  **~  iHfljfl   Ami  •arith 
IflMRwrift£  Hal  Jordan  >ffffft%  ^"ffHIH  Hi1  iff  I.  I1"1  E8BS   .■'..TV.  i$l&Jl£ 

wnw  iii  whit  til  tifii  Hii  till .  frit  WH.fnf,'  fcetoJ&^auJS  JB»tai 

fatter  taatifieA  further  that  at  iHff^T««t  iilMHI  |§ 

gaw#  ce*  the  lailawift*  Mt»M»tt  ef  mw^ri     $1:,%?-  ,         ,      >#     i    >0$$| 

*a?'S  aleo  gSSWI  ^ex  te»  tauAa  ef  the  area©  ©eiaiklsdLrwi.   ittijirlrtjf   <*2'te* 
Oar  IMNMNM  associated  wifet.  Fetaar  the  iiiWlHIftfl  if  6$SI  iia  hi*  fettlli 
Began  to  afeev  lajrga  d*i«alt**     ab  t*  ottf*  &#pt>.mlt  ef    ,.  :il#9Ci, ,    Ulp- 
a-ai,   oAaMer  «f  oex*B  l»aidE9   exwreisly  te*il.fie«!  that  it  m  &  aheok 
elgmeA  ay  Vateev,  gftfl  pNMMMlMlf  W&a**i  i©  »  tre&eactisft  far  &e- 
eairlBg  iMl  fer  ife©  er©»a  aeiKaiaiaggrt  nt  the  flliJliti  Gc-atrol 
Railr©«<3  CsMRBany, 

tfr<m  the  taetittany  wjhteh  we  at&KtaA  rifctWI  in  ra^ara.  i© 
the  L»»tt«rijig*.l?»rdK&  B-areh&ae*  it  ie  .-vepaaraet   *h*t   fehf  fad   y&«tt 
•■Hi  ©f  the  j>*  MM  m**4»*  with  lnWilj  ©f  the  era.*©  ffiiia|$l^t«ifmt . 

is   ii«<K*Bntihle  with  the   <ttnat«s(;ioH  ©f  $$K  t'--  +  «n   tn4«?;.  n  - 

emt  w«n4or»  Also  if  #«t:t#jr*a  Sillltllilijli  I©  «*eapt*rt  eta  true  that 
he  gar©  Cox  kci-c;  sad  IWMiH|  e*wh  faet  eaotrat  h*>  rrcs-r.^  tl  ^  %lt)fe 
tilt  t^eesry  fefcut  do*  tvma  ^***i»^  thn  ^ur«bn««a  nteMif, 

Aaotv.ar  r«»X  vanicr  t«   Use  '.»at«r«  ptgW0Mm§   9HM      . 

fataar  was  ^roa«nt.     Bro«%a*a  f  aaltilnaaiaijf  **a  aa  foiiowa: 

"tarty  awt  ta   t>*a  }%ti->iB9  «a«  evening  iM  IWHtllal  4.s   ta 
eo  t«  iha  Ha^aviaeli  ZatarB«tiattal  H»akt  ay  »t;^tawa»  it   1*5.     fey  sri/a 
*fld  I  want   ©WW  |«   th«  fe^utk    «r]   tfeay  «*y«  aa  ^100  thfst  night. 
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Can  was  ther©  Ml   mMM  that  they  wool«S  «iwe  M  #3#«tHi  for  th© 
©rnperty  ©n  NMMl   KTtWWtj   Mi   Mil  ««  *•   •*»•  ••  next  morr^.img 
"between  nine  Mi  t«n  •  '•l©©*  Mi  I  MW14  get  th©  ©th«*  $8,400.      X 
went   ami  »©t  Ik  man,  hi©  Ml  waa  £*t»©r  ©r  ifleteher,   MMifetMj  Ilk* 
that.     It  w&e  th©  only  MMJ  I  IMP  ■•*  *&*  WMj     *"  <!«*n*t  know  ©hat 
I  would  remeHshtr  bis**     Mm  wt*s  a  w©U  ©w;.lt  atan,  *»©t  ©J"  snsaH   ntature, 
>h«w  t©X*i  m©   th©     8,400  w*»  ready.     YH©*©  wa«  A  #400  MftjWgi  whieh 
wa©  d«4uet#<&  fr©»  »y  $3,&&i:<.      '£h«s  interest  ©n  th©  #400  *nd  th© 
#40®  w««  Ml  eufc  of  my  #3,40O  and  v«  g»t   th©  ©alan©©,     X  had 
gotten  Hoc*  the  flight  »«?•*••     #ltoti  v»m  i«ft  la  the  b.-ifl*  and  the 
hal»ae©  eJf  the  Mwey  the  MMMf  MMI  *■  tfertagh  the  h*»k,  iMflm 
thing  1©»©  than  #100,     the  ©an©*  y©«  (AM  M  Qreeei|»t  f$r  the 
$4,B«sqJ  ha©  a  ©Ignatnr©  «l£tll«r  to  my  ©ijgRattfro,  Twit  I  41«t  wet 
etgn  far  14,50©,  una  farthoriaer©  the  d*an»ttatoi  that  X  ©igntd,  «y 
wife  elgned,  tjnlee©  ©tagy  ill  MM  ©linnety  hand  work  Ml  MKfii  In 
an©th«r  van©*  in  the  »1  Ml  «f  it,  aft«*  X  fenndftd  MS  the  men.     X 
HI  »et  reeelre  $4,90©  Ml  would  set  sign  for  $#*•*&*     Th*t  Mi 
what  X   «xjj«e*©d  *   X   ^eked  #3,5€*0   and  they  lowed  no  AMU  t©  $t-li  ■■:; 
an*   I  knew  they©  wi«  »#a«  undvfhenl  *«*Js  «t  It,  Ml  MM  i*  fa** 
the  reaeen  I  wmmlfl  net  sign.  M'ttl  X  read  it," 

y«t*«r  adj»itt©d  lr»  hie  IWIlUmiHiy  that  taw  ho«Sy  ©f  the 
receipt  wa»  in  hi©  Ml  handwriting.     ^et*er  teetifiel  that  he  4i« 
net  knew  wher©  the  reoeijpt  w»©  pre.pared j   that  it  wae  ©r©h»hly  pre- 
pared in  wex*e  ro©»  in  Cox'©  hank. 

Xn  att ©anting  te  M'lmMft  iM  the  4efi6lt  1«  the  trane* 
action  un«i#r  *5i»«ue»ion,  namely,   the  Jfetern'  pyre  has*,  tfetae*  ten* 
tH'i§4   that  he  a44ed  ^14,^)0  at  Themae1  re^ueet,  te   the  MWMt  naid 
te  the  real  MlMj   that  8MMi  wa»tee  the  $14,®Q0  for  *railrea4 
Hurpeeee;*'  Ml   that  th^mae   mnlt  that  the  ITMltllitM  an4  MtM 
Xlllaele  HaUyead  Ceasnany  ©went -ally  w©«14  he  eex^*Uiea  t©  hwy 
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an   interest  In  the  laud,   w$  that  he  wanted  to  nan*  the  Koasing* 
ton   mil  Saetsrn  Illinois  ftallroai!  Caanany  pay  ths  anstmt  that  was 

anparently  the  Illinois  Control  Kailread  Company, 
operating  through  the  Jtanelngtea  IBM  afraldf   Illinois  B&ilread 
Company,  Ml  endeavoring  to  ant sad  lt«  line  in  *  way  tnat  Yaeaaas, 
aaeerding  to  Feteer,   considered  aatagonistis  or  detrimental  to 
the  int*r#ste  of  the  ©rose  eeisplainant. 

?etser*n  teeUnony  in  regard  to  the  Matter  of  the 
Saneington  an*  2  as  torn  Illinois  Railroad  Seaqsaay  relates  hash  to 
the  beginning  of  the  hag  owl  sen  pnrohases.     Hie  testimony,   as 
one  ted  fro®  the  ahetraet,  was  as  follows: 

"•fhere  was  a©  farther  reel  estate  deal  with  the 
Western  Indiana  until  havanas*  of  that  year,  I  think.     Ihsn&a  seat 
for  ne  to  eone  right  <!ewn»  sairf  that  Ha  had  some  Alfftsultf  with 
the   Illinois  Central,  who  were  fcaildlag  from  Xnnslngten  to  Bssa- 
wend,   that  the  Illinois  Central  h&4  heen  WBiiillfi'ftlli  to   ooko 
along  south  m4  -»est  of  the  Miafcol  Plate,  whiah  parallels  the 
Western  Indiana,   1*4  eroeeee  the  £iekel  Flats  ana  tfsstewi   fUlton* 
at  ahont  the  aonnanrjr  of  the  town  a  of  Kagasieah  ea4  Burnhaw,   at 
whioh  plane  they  weald  also  eroos  the  i^onrjsylvaniaj    that  it 
would  atafce  a  had  oressi&g,   through  tno  iaterloo&er,   that  they 
hava     seen   endeavor lag  to  have  it  sroee  ©th«rwiee,  north  ana 
west  of  Magovlaeh  on  an  el  oration  over  the  niakal  #late  an<5 
Western  Indiana,     he  said,    "now  hare  Is  »  nap,  ve  have  only  g$% 
a  66  foot  rigftt  of  w*y  MM  the  lots  in  Eege*isefe  »re  M  foot 
aeon  on  this  slash  parallel  to  ear  line  wit**  a  1«  foot  alloy, 
esunlag  141  feet,   and  «e  ought  to  have  1CS  feet  right  of  way,   and 
the  Illinois  Central  alii  prohaely  srant  IOC  anyway,   on .4  I  want 
yen  to  mono  a  proportion  right  a*»y,    I   ain't  gat  any  money,  no 
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aewen't  amy  sends*  wa  hawera*t  got  anyt?  lagj   1  went  *  araeeeitioa 
Jaet  ea  the  host  terms  yaw  «»»  *•*  **»•*  »**<»»  *  sufficient    ''hold- 
ing dawn  thera,   that  will  drive  them  into  ear  o«b»,   ft©  that  w* 
sen  make  a  settlement.  *  Its  aays,   *3ssy  MM  e«re  a*  a  hails*  ©wl 
bow,   because  we  have  done   this,   mi  asesmsiished  thii,   *md  there 
la  no  a**  talking  with  them.  *         X  went  dew*  and  asw  the  -propo- 
« it  ion,   and   suggeatad  i©  him  that   if  he  took  this  34  foot  strip 
west  of  the  lots,   end  eanght  the  lets  in  the  first  bleak,  Black 
S,   that  if  he  did  net  «aaa  a  deal  with  toe  Illinois  Central,  and 
if  they  h safes*  eat  af  the  |»r»oa*lti£A#  he  said,    '1  would  not  he 
Surprised  if  they  *©ul<l  bask  ant  af  the  proposition  if  they 
earn;   this  54  feet  stria,  along  year  vaeant  ground,  will  only 
fire  yea  the  stria  yea  want  far  tfe*  fulcra,   m&  the  lets  will 
he  *  icaed  team  traok  far  yea**     Me  said,    •«ell#  ma&a  y*>ur  areas  si* 
tie®.***     thgmi  ineietad  as  s^eal4  get  prises  ea  the  halves  ef 
the  property*     He  wa«t*d  me  to  make  a  propisltion,   sa  the  rail- 
read  eaald  get  elot6€tt  asr*  far  htm  and  $3,0Ci©  for  seme  matters 
Jaggs  Henlsy  had  ©a,  la  adflltlen  to,  the  SIT .300  «M«a  I  had  psns 
Qn  the  tillehrist  ©aroteassJI.     hs  wanted  a  jjjjfij  ••KMbHnI  ©re?s©ai- 
tiaa,  sn4  I   eaid  1  414**1  ears  to  make  any  msre  definite  pisp« ■! " 
tiens.     Hs  told  aae  te  let  him  haws  fern** .«  mare,   a»4  Judge  Hon- 
Isy  !*«#«*•       I  told  him  I  .h«M,.©,aid  .h^m  il'MCg  Qm  the  «ilahrist 
purehasoj  end  X  seated,  te  take  the  #8,390  oat  ef  the  tea.     Ho 
told  mo  nS  could  net   do   that,    end  foe  did  take  t$»t0*j    so  I  ©aid 
him  #17,200  eat  ef  the  ether  deal  fee  ailohrist  ©urchaspj  gj| 
IMM  S*.j  *T  Jftjl  Ohe  Peters  purshssU   to  go  back   to  Mr*  tnr 
railroad  pumossss  and  I  paid  jatfftl  HolgB!  te  *«»tsrn  Indiana 
£the  arose  eompl  anant]   toads*     I  had  a  talk  *lth  Henley.     Ke  said 
tM«  »hoald  be  cash,  but  I   said,    »Can»s  yea  aae  bund*  tn  this 
natter?*     He  said  he  weald   see,   and  after  a  eeuplc  if  *ays  he 
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•mi*  fc*  WBttla   talrB  bbb^b,    a*t<f   t»oy  "'fr**   *«*»«<*  *^w   *•  ■»'*»•      * 
4 ISn't  amir*  «jbv  orrrgfc&ition,     Tho»a»  wiuitBA  lh«  a\%tt*T  m*4B  la 
tit.*  form  of  a  ||W|Mlllt^t»|  which  I   dooitnod  to   £ot    MoB   K  BB't   tbo 
lot*  in  at  Bxaotly  what  I  pfcfJ  far  tnoxs,  tsIus  $14, ©o©,  *n&   ill 
not  roport  tntm,  *»•»*»  BB*ing  ttmt  I  $©■?   »r«dit.     ?«tol  Br**lt 
lor  f S4#40#  i»«9»rt«*  »»  t%t-#  NMH  t*aa*BBtiMU      |    11 1  jftflj  gSBBUBl 

fclJfeJteJmA  ffr»  **®«*  K«iwiliiil»iii(iQ  fhjJM  lt>j§  iHifft  Wftt 

it  wa*  not  a  <$ir«et  «*&*»     Ajftusr  X'feOTja*  fcaa  »#*»  tnot  I  get  nrodit 

for  it,  it  jUM^Ii  .liiitii  tininitBi.,  illi  llfriffiitMf  # ■aw%Mif  ^  foff 
Mtfii .  nm.  i  ¥ftf  inHiiiL  ,.,_it  jiii  m  liiiiiM  ww  ,mfft  ,^iiiimi  .nii 
fHW¥f,^l%  ^^.^iiifi  Itn  IwtiiifH!  iiii  unlft  Hum  wr  $m  i>i..if 

timjtmu^mJUmkMm^L^u^^ ..  .  *  -i^4...i-^  a.jj&.-.&-is  **.  ,<%*. 

tfooft.   that  It  ami  not  «•  4ir«ot  $»r«*s>~i*iti«m}   Hffll  1  me  billing  t* 
■■So  tli#  *rorJc  for  &• thing,  w*-.ieh  X  digf   thorn  «aa  not  a  oont  of 

prom  i»  it.   WU&&k£A M  MSLjmBkMJKumsiL^»simmj^um 

'  H«m  I  ijHiiiiH  Hi  in  it  ttut  tlfiW  m^-i-ift  Mffii 


m  Ate*,*  JajMrtdUtta  j^tiiA&J^UE&?Am<t  JiliUftMtfflKiafcJU&^ 

j£S9i*     *  ^i(*  £«*  &»«  *«*«ipto  ayaoXf  in  rannPPoifH  «ith  do*.     1   f&| 
a*t  »*ia4  thou  t«   iha  $f*st#r»  In^ia&a  (jta*  eroaa  ftiMifftft*ittMlff}i      I 
ha»««4   thox  to   BUNIBfti   *&o*$»t   %k*  raaaipt  of  i,MoaoriBg  and  itaMMi 
I  B«Rt  that  In  b  l*it*r,   m4  tUitd  in  tii*  l»tt*r  taat  it  «bb  gBttov 

**  ft*  »u«^«*t*4.  **#    brjwbujji  a«tttf  ti tftyd  if  w,t*.d  n 

&£Jg&*~L.^,HM  ttBL»MMC&g  .th«  ?i^ai»  bb^b  clB(B»^.   If  »y    *el««*4> 
i*  »#«mt  4ft *r   I  e®4  «i*4.*  arnwag««i^;t«   to  jp».2-a>ififfiffi  tfe*  Breperty**-*^ 
bb  wBnt«4  to  Jm«i»r  if  w«  Bovld  not  ©ako  th**  a  ttl*ft  |»ro^©»ttio» 
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sad  I    tol'I  hi*  M|   NMMMtt   tfco  <Ua3>  biwS  B*»a  »a4«  jw»«I  paymeatB  ^awlo, 
soj.1  It  WMtiMft  *t   bo  ■  dlroat  proposition,    aad  h*»   swys,  HflJUbJMl 
T*ntM..*»  .W,  *»ko  on.ft  .»&g  w^  JMULKMi  i  Mil  lit  ge  a  ^^rty 

to.jnlt,    Ml    m  I   tt#**t  feUKP*  nay  profits  or  anything  ©la*  in  it. 
I   J«st   tttTRftd  taa   twfij  ©*«r  as  I   n®^  IJMW   «tn*   r»t*5  what  Is*   toX4  »• 
tst    «»<*  lit  aods  fci»  «?,w».   ssttisssant  with   tho  IHSmiWilllWl  A  faftttftt* 

ft&J&W I Bfll  ifateti MMI  Ctho  eross  «©»^>i!i*tR^«iJ  JH^LJteBWLtS^LJttlJBHHI 
mft|  JMH  Jgj  aa  JH&a  ***     *fc*r*  **»  ®s  Mtl'i—glWIMl  %«two«a  ft.oama 

wM  IB*  tfeat  I  Vii  to  s«t  roost pis  whiah  $141  not  rsarosaat  i&s  oatual 
»ayj»G>»tsj    fctesro  MMI  Ml  iasfcruotioa  oi'  tfea****,   KM!  ay  ».«flar»ta»di»g 
(ffctfei  Sfe&a&e  wa»  that  %h%  ytitlyti  "w*rs  t©  taala4«  i*t«  aeiaol  p»y- 
assits  whiofc   S  sa»4*  oa  aoooant  of  t*>«30  pnyafe.mttt^    fpnl  &l*o  what  I 
h&4  paid  to  felia  s»»*i  ttsaisgr.  KM     At  ffta*aa*  »aaaaai  taia  y*T1tl1fftf 

ftiiififfi  nMut  iniif  f%!ft  mmi^tiijTi  ffl  ifn  liimnTlillifi  if  .Hi 

&£££££!£•  **  J  £0*  thsss  receipt*  at  fell  mqw—ti  fflffl  flftiftli  Hi  nil  Hi 
JIMMil  git  A^g^Aa jOi<iJky.^iiUflaaas_aAAJ^-tai«,  ^ttgyMJM  A  feastsra. 
^t mvM.%*  ..m...A«£mA%m.*  ...m.  .it.  mMJ&  jjji  H  JWBttKJM^UttWJWl 

. '-oa,   &  l^otoffjfr.      I    **»   00*   $r**NHtt   RAMI    V'  *7   INMNI   B9>*0%     v  •  * 

Vfcsa   i  started  to  maks  tbsss  puroaaa««  t    igslsfislil1   it  *%•  a  IMBJ 
Clij  a«rcha»a  for   th«  fff  lm>  la>U«aa  fjlM  «.ross»  ■tanplifiwi0,     Aa<l 

lor  tho  MtttiM   laliaaa  Oh?  or®»«  ilWBjBffll nf Ittnl^f   I  tMI  geiau  to 
etoarga  1  eom?igaioaj    but  before  I  got   iata   %hm  &»nl   t   tw&A  it  wa* 

ft«*»  Wi  BMJ gffilgg.  lt.,.^JL^&aL.l&J3felgh  JMJM&jMMtffcj  JfcJfcjMJ 

UdLiii  sm  t,o.  .4,0.,  4r,t,>    i  fc^j  j^ysiiifcJMPittftMi  Jtti  jbembbji  jm 
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>ttoo  of  inalndlng  #14,80;  1ft  lt»« 

In  fchi*  %xm*wti<M9  na-v-oly,  tho  Scoter  •  smroh&oo,  no 
nro  of  the  opinion  thai  rotoor  ^ao  fch*  agoot  «r  tit*  oro»a  oo»» 
plalnsast}  MMl  that  6ox  MM  not  an  InlODOBdont  voador.     Tfc*  raaocan 
for  onr  opinion  aro  oiwilnr  to  than*  vhlah  Ml  iMWTi  prorlowsly  ox* 
proooo*!  is  r*gar<$  t©  tho  JlltiM'Iti   Mtl  WW  Xo»tna*Qr*roo»&oi;»nlojr 
inurofcnnoo.       Vfe  ar#  aloo  on  the  ©pinion,  for  tho  rooooA*  obi  on  wo 
haro  prnvionoly  India* tod ,   *n3  which  wo  will  onlarg*  npan  latar, 
that  fotsor  i»  not  «ttttl04  to  be  «re©lte<s  with  tho  fnode  that  no 
all ago©  that  ho  gn*«  to  Thoi&ao  for  *railr©*4  nnrpoooe.*     **«  ar© 
fnrtfcor  of  tho  opinion  that  y«t»«r  sm4  Tteonsm  *f?*r*  guilty  of 
#*rp*tratl*sg  *  fWWM  on  tho  &*tt«ingt©n  an  4  # ant an*  Mailr©***  flfiiplip. 

It  follow*  tfrtw  tho  win**  no  k&v*  Ba^'glWOHfl  thnt  Fotoor 
©hoxilsi  pay  to  the  oraao  eo4epl*ltt«at  ftfeo   »u»  of  #1?#4?S»  tho  ©Mount 
of  t  o  nofieit  in  tho  transaction  in  quo  it  ion »  nmwly,  th#  3P«t*r* 
ynrohnoo* 

In  fftWWMftma  tfeo  Motto*  of  tho  &*»tingtoti  m&.  Snot- 
em  ft*ilrea<t  Sanpony,   oe*u»o«i  forJrnt***  lonrlirfojtil  that  **w»rjr 
yreouaption  from  the  ©ti4©no©  i«  that  too*  ©roes  oo«v  lain  ant  *ro* 
eolvod   end  hao  rota-lno*  fro*  tho  ITiPoifflftei  4  #a*ter»  ttailroni 
itn  full  contribution  to  tha  Inflated  wnlnont*  sn<i  that   '.ho 
"  in  etl  gator  mn4  benafielary  oannot  foro*  &r.  Jtfatsor,  aha  raooi-raa 
na  ©hare  of  tfc©  profit  m*  »*•  not  the  author  of  tho  ooh«a*t  to 
again  pay  it   tho  awnay  which  it  ha*  *ire©4y  imftftti* 

eownoal  for  Fatssor  ban  not  90  in  tan  ont  t**«  ©widena* 
from  nfeioh  it  nay  bo  pWOjftOflMt  that  tho  ®r©»©  eoaplainant  raealretl 
and  rotnl na*  tho  honoftt  of  tho  inflates  v»Xnee.     furthermore,   evw 
if  tho  •oiflfflil  ohovo4  that   the  cross  ©onplninant  roe*lv*«i  ouch 
bnnofit,   thoro  to  no  ovidojneo   that  tha  cross*  c©»pi?a*iMirt  reoaivon 
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th©  haaaflt  with  .full  knawladfta  ©f  tha  f  *©taj   aad  MMrttBi  that  tha 
©▼ittenee   *h©vad  that  the  or«se  ©©K$lala«at  hn«  ratals cd  each 
benefit,   fch»r©  ia  a©  «Yld»a©*  that  t»*  «r©»8  aaaplalaaat  retained 
th©  h«fi«fit  with  fall  ls»©wled&«  ©f  the  faat*.     The  •laatigRter* 
of  the  fraud,   *ee©rdlA«$  t©  PHMBT*i  teat iaaay ,  HM  Thoaaa,  aet  the 
©r©»©  eaapieiaaati   MM  thera  ia  id©  WffflWHMi  whatsvar   fro*  ahiea  1% 
amy  he  iai'arrad  that  tha  ©oaduct  ©f  BN0WHI  waa  authorised  \f$   th© 
©rests  ooKpX  alnant. 

Xa  tat  e«r©.h&a©  ©f  property  kaaea  a*  th*  trotter  pur- 
©haee  ther©  »era  Hn  lata,  afcleh  war©  HiawiliilKl  eep*r*t*ly,     ?he«e 
parahaeea  were  r ©per ted  ay  Fetsar  aa  a**©  purehaaa  fy©»  Beaja&ia  2*.» 
Yretter  is  th*  tetai  aaaaat  af  t$3t0^%     trattar  a*»  **  dweagr,     &• 
»eee,Wed  t*e  ©hueSca  from.  Fetsser  s».ggra^atia#  $M9Qtm,  NKl  deposited 
eae  af  tha  ©*;©«&:»  N  tha  a©e©aat  af  &«h#rt  Wlmmla%t   awe  ther  ttfNMPj 
ead  the  other  to  tha  aoaeaat  af  Vetera,   tha  porta  ©?  af  Fataar*     Usa 
OttiJUlii  ahaaa  that  aaly  #39#3S0  aw  paid  to  tha  real  flMttfl  ©f 
-  th*  lata.     MI  ©f  tha  parohaa©©  war©  g$4MMMI  through  th*  &ht©ag* 
title  m£  trust  Caispssy  if  Chicago,   oJH  th©  aaerewo  ©aoaad  that  tha 
total  umtwt  aald  t©  th©  raad©*a  waa  #«0t9S&.     Fat ear  «tt«9pt*e.  ta 
aeaoast  far  tha  daft  ait  ©f  *ltitdoti  hy  teatifyla*  that  h©  aatually 
puroh&aag  tha  lata  froai  a  BOM  neased  <3ear.g©  5*.  Murphy  far  ,146,300, 
iaatead  9t  $30#oo©,  aa  ha  had  reported.     Fataer  iatraaaeod  is  ©ri» 
©eae©  m  aaoigment  ©f  tha  prepartleo  hy  Jtarpfay  to  spatter  for  a 
aeaaldaratloa  ©f  $46»3U9,  vai«h  loalvdad  |810®  t©  Ha  ©aid  t©  Mur- 
phy,  asd  a  receipt  fram  feurjshy  t©  Trotter  far  $4$, 300,     fataar  t<*e- 
tlffed  that   * after  eeaaultatles  with  fbama©  th*  ariaa  ctT©n  t© 
Th©«iaa  aa©  |S0,000,   ©e  as  t©  off ar  »  ao»ala©ioa  ta  ayttd.f  mi   ta 
K©>»f©o,«     Tha  coasi^it»ian,   tharflf©ra(  aa.«  $3700,   th*  &fit*nm*Q 
h«tw**a  t909€ir<Q  „&<*  ♦46,400. 

rh*  all«g©4  oanarahip  of  h^rphy  waa  aat  4i «al««©<5 
until  *9t*9T%*  p©f»©rt  had  h©aa  ahaaa   t©  h«  faia©;   ©ad  fear^hy'© 
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roooipt  was  dated  tw©  *ay«  jsHtfj:  rotaor1©  roaart  of  the  aureh.He©. 
In  order  to   ©onoeal   th©  $810$   ineladod  la  th©  |4o»300#   a  eeooad 
eeoro*  had  "boon   riled  with  the  <;ki©ag©  Title  m&  trust  Coifiaaay 
in  or  easing  the  deposit  of  one  of  th*  real  wonder©  n&isod  fill  ok 
from  #6400  to  #14, SCO,   and  di rooting  the  Cbiaigv  Vltla  and  Troet 
tfees&ny  to  pVJ   th©   difference  of  ISIOO   to     urphy.      this   second 
oeerow  woo  signed  by  flasKing,   *  olork  in  feieor*©  of flaw.  In 
the  ns»©  of  Trot  tor  and  not  by  JSalok  hlaoalf .     iHtrsaost  to  Mroo- 
tlone,   tho  Chi cogs  fitlo  end  iraat  Ooapasy  paid  tho  fUcc  to  Sfcar- 
phy9  who   endorsed  It  to  *  s»aa  naaod  1*   J.  Riodos,  who  woo  connected 
in  bsolneoi  with  tho  orosa  eowpl*iaant  and.  who  woo  asoaointod  with 
Fotoor  in  ®aay  of  th©  vsrofcaaea  of  property  for  tho  orooo  Xliiifl'tufH 
oat,     *©tasr  testified  that  Modes  "stoat  always*  ©w«3  him  aoaey, 

w©  are  of  tho  ©aisles  that  Votsor  has  not  honestly  ao 
©oanted  for  tho  iofiolt  of  #16,690  In  th©  tr-asoaotlan  in  ©.tiootias, 

Basely,  tho  Trotter  sotrehaa©}   that  ho  ahostld  not  he  allow©.*  any 

to 
•asrslooisao  for  tho  jmrohaas,   esd  that  ho  ©feottld  pag/th©  orsso 

aaMplalnaat   th*  oatenst  of  tho  dafloit,   that  io  #10,sft&. 

In  tho  purchase  of  srossrty  kaowft  as  tho  itgHTttM 
parehaeo  there  wao  on©  lot.     Jfetsor  resorted  that  h#  |inffliiloi 
thlo  lot   from  Vim  ©st  6,  Edgortos,   and  gave  hia  cheek  to  kdgortes 
for  #13,9©6,     Xdgorto»*a  receipt  wna  ratttraod  fey  retrer  for  that 
amount.     Tho  ©hook  of  Fatsor  wao  payable  to  Him  #*  farwoll,  who 
aaraortod  to  ho  nttornoy  in  foot  for  Kdgsrtsa.     The  eheoile  wao  ©a- 
doraod  by  ^orwell   t©   th©  Chicago  Title  an«3  Trust  £©a$p«ny  with  di- 
rection© t©  a»y  kleholae  J.  SYsauor  #6000 #  MM  Farwoil  fttQDO  and 
$1006  reasootiwoly,     £4gert©a  newer  had  title*  to  tho  lot.     Ska 
escrow  held  hy  th©  Chi  ©ago  title   *«ad  Tryst  Oesspany,   dlrsctisg  the 

payments  to  Grower  and  *arw©ll,   recited  that  th©  aayBs^nto  w«r©  to 
ho  ssado  sron  receipt  of  a  warranty  dood  executed  ay     Jfjpt dolls 

Batsagartner  asd  Helena  Baasgartner,  hi©  wif«.     tho  Ohieag©  Titlo- 
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and  Trust  Ce»pany  i«su«i   ofcseka  to  krower  una  rprweXl,     The  aheek 
for  #1500  to  lfan»ell  tas  endorsed  to  IPataer  and  4oposite4  In  fat* 
aer'o  hank.     Whan  ^etaer**  attention  w«w§  sailed  to  the  shook  on 
the  trial,  ha  MUM  the  o'h&ofc  nay  bar*  boon  given  to  htm  by  flWolA 
•to  pay  sons  money  that  tfarvell  owed*  him,   *and  It  was  not  for 
oemmiaelena.*     Fatsor  testified  that  he  snd  farwoll  bad  boon  as* 
collated  in  business  transactions,     F&rweil  testified  tbat  h<*  414 
not  knew  Jtdgortenj   thai  ot  *»n»i  hare  boon  attorney  In  fast  for 
htisj*  that  ho  "mat  h&va*  raoeiYed  tbo  #13,1160  for  Kb  lab  he  re- 
oalpted  as  Mp*T§t»*t  attorney  in  fast,  but  that  bo   414  not  know 
what  bo   HM  with  tfet  Monoy*  •     Hi  regard  to  tbo  $9900  tfhenfc  issued 
to  Farwell  by  tbo  fihioago  Title  and  Trust  S^np^y,  Harwell,  testl* 
fled  a*  follows*     "If  snderted  by  Hi  I  mutt  have  gotten  tbo  annoy. 
Jar  what  I  don't  rsmexfte#«  *     as  to  tbo  ehonk  for  #15oo  oaii.  to 
Far^ell  by  the  Ohloac*  Title  -and  Trust  tioapony,   and   en4er««4  by 
fMNVtt  to  fotser,   the  tostl  «>ny  of  *nrwe-ll  watt  as  follows*      "It 
'aay  bo  that  tbo  #lfio6  was  a  MgMpMKt  of  eriginial  deposit,* 
&rener,   a  oiorgy»ai»«   testified  tbat  if  Hit  tr ansae t Ion  wan  #tho 
Bauagartnear  sireoerty*  bo  renoatbeirna'  • their  hrnin®  some  asaey  put  ia 
oeorow  for  tho*;*  bat  that  bo  *»or«r  reealved  any  money  fro*  e*y* 
ono  an?!,  no  aoaoy  passed  through*  bis  nfjMft»|   that  he  "was  simply 
bolting  oat  bis  parishioners.* 

Wo  are  of  tbo  opinion  tbat  in  tbo  %r  an  oast  Ion  in  *ueo» 
tion,  namely,  tbo  gggartea  purchase,  jratsav  «M  guilty  of  fraud, 
and  that  the  cross  complainant,  therefore,  waa  eaiUieg  to  tbo  lot 
at   it  a  fair   ?aeh  Market  valuta, 

Tbo  act  lasted  Tali*'®  of  tbo  lot  on  tbo  basis  of  tbo 
otbor  lots  in  tbo  aano  blook  wan  |#fHa     Us  evidence  was  offered 
by  Father  aa  fca  tbo  valu«  of  tbo  lot.     Tbo  difference  hetveen  tbo 
estimated  value  of  tbo  lot,  #4w00,   and  the  prtee  roper to4  by 
<«tser,  $13,800,  was  #8,su.,     to  think  that  JTotser  should  pay  to 
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the  ereee  eospl.tinant  the  deficit  of  |0,9O&. 

la  the  parehaae  of   tho  property  kaowa  aa  tro  Jeatth*W» 
pareaaae  t*o*o  *©*•  five  ©epwrafce  iota.     ?eta«r  roported  the  ||gpe 
chaoee  of  the  lete  la  a  eingla  purohaae  froia  Charles  ft.  JEatifctwt* 
ft  dwo»>yf   fer  it  teial   mmum*  of  $77,800;   MM!  retarwad  lallfctWl* 
rooeiut  for  $V?V83«  *•  a  fWMfetaN     The  r#al  voit.tera  rOtifTll  ealy 
te3t$S€.     two  ehtoko  of  ^ataer  were  ma**  fiat  for  the  Iffplttj  MM 
eheek  for  17800  Ml  the  ether  for  |9$f$9$t     ffed  chee*  far  $7800 
*aa  payahle  to  Arnold  1.   IWtfljftUB  and  endorse*  "Gfearloe  Hattaowo, 
Arnold  H.  feraEttgao,  Jooopli  ft,  #leaiaal»#»*     Xhia  ehsck  irao  paid  into 
the  account  of  KtttUfaaSi  who  was  l«t*«r'»  #l«rk.     the  sfceek  for 
#70,000  was  onderao*  ay  Matthewe;   a»d  »at»er  toot If lad  that  hi* 
•jsaoto  woald  fee  that  the  aheak*  ***  dopeaitea'  to  id*  noiftmrti     the 
titlea  to  tvo  of  tho  lota,  owaed  raapeoUvoly  ©y  payttift  BMWftn 
Ward  aad  areger,  woro  never  held  hy  ftatthnwn,  hat  *ot*«r  i»«lado< 
theae  lota  Ir  Uattftava*   receipt,     fhe  Sfelea«o  XlUo  and  Traot  Com- 
pany Isold  tfc«?  eaorow  la  the  JLroge*  tram  taction;   m&  the  •••row 
eh©v»  that  JFet«er*s  cheek  for  #it#00©  mm  deposited  with  iaetnio- 
tierie  to  pay  Eraser  |Sl,W,   and  .John  C,  ?arwall  $3000  and  111 a 800 
roaaeetlroly.     the  $9000  aae  eaid  "by  tho  Ofclen&e  Title  «md  tract 
Stesnaay  hy  ehaak  to  Payroll  |   and  F&rwell  cndorned  tho  ahmek.  to 
hotter,   »«d  yptoov  deuoalted  It  la  hit  ha*»k. 

Xn  the  parch  as©  la  oncotlca,  nasaely,   too  Matthew© 
porchae©,   the  dafieit  van  914, ISO,     fotior  admitted  that  the  real 
reader©  did  not  receive  $77,800,   tho  a*eaat  ho  falsely  reported  ao 
having  hooa  paid  for  the  lot*.     Mo  attempts  to  oaplaia  tho    Ufiett, 
hat  la  vi©a  of  tho  «adiopatod  tm*%*  wbloh  «a  haoo  otatod  la  T9&$>3r& 
to  tho  tr«&oaotloat  wo  do  aot  think  that  Me  oxplaaatlott  ahoald  ho 
aoe«pt«d  &»  aV«i«     lie  t«*ti®oay  «aa  M  follovot     *la  the  i^ttheao 
traoeaotloa  I  paid  Braatigan  my  chock  for  #7900}  Yeatfor  0»a«  of  the 
real  ▼on^orej  $6t2G0j   Harwell  ^35,oa.j  ^raa^e*  feae  of   the  real 
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▼sudor 9]  sad  floaaaiag  together  *S6t00©s  Katthews  »y  cheek  *»*  73gQ 
for  tlftOf  sad  then  I  §M  g»t«HF<  *y  chap*  T»?T  for  §4MV  of  «?hiOB 
Pators  gave  »o  1X398  i»  tha  transastisa  ay  •WW,  Nad  »o  it  nada  * 
set  loss  of  9«5i>,* 

S|  fallows  frost  the  views  we  haws  expressed  la  regard 
to  this  traB«*aetie»»  the  Maathsvs  p«.f©h%s«#   that  fstssy  ilWuflfl  as 
raqulred  is  pay  ts  ih*  arose  ooatplaiRaftt  the  WO  Mil  of  #14,9(90. 

la  tha  pareh&a*  ©r  property  referred  to  as  Blsek  8$ 
tlisrs  were  five  separate  purehaaas,      £»  t&ree  if  the  parehnsea 
there  w*re  deficits  hetweea  tha  asistiiits  astually  paid  to  the 
S^Btira  sad  tha  w«i»lt  reported  *s  $Nfti4  fey  ffstser,     the  total 
sf  the  def ieita  was  e^OSO.     tatter  aeee&ota  for  this  a&rseunt  by 
•Xelnilttg  ee«HBla*Ssttt  for  the  ssae  ansa***       As  we  Jitw  previously 
stated,  that  in  ©s*r  epiuiaa  retser  sfcsuld  not  as  sllovs4  m$  ee«* 
srietiaas  »t  sll |  it  follows  that  ystssy  should  fay  to  tls*  seaplai** 
sat  the  *bs  or  |£|M* 

lit  the  parshaa*  sf  property  knows  *s  the  -fcellagg  par*- 
shaso,  tkere  w«i  twa  sarsels  S3?  land*     Oa«  si*  these  yptscr  reported 
as  fcarlag  Ml  ItVfMI  MM  iu  fJ*o*  oaly  MpM  w&e  pal  a  to  tho 
real  vendor.     Xa  Mi  transaction  the  tifcioacs  Title  and  Xraat  Co©- 
pasy  returned  oy  ehaak  to  retssr**  firn  |S©@«>,     la  passing  apes  tha 
▼esefeere  la  tae  tratianetiea  Jisppaa  approved  the  cheak* 

la  tha  parohaae  of  property  i«om  -as  tha  Herri-;** 
s&llsrd  parsfcaas  ?at*ar  reported  tha  ©est  as  $4»t<*-/0.     Mm  ^ries 
satMftlly  pal 3   tha  vender  »ss  |#t«        .      In  this  transaction  Kappee 
approval  a  ^oak  M  JIM  payaela  to  retasr'e  own  fins.  IwiflHf 
jaere,   the  contrast  for  the  puratiAsa  of  tha  py«p«rty  ia  this  transase- 
tioa  w%*  drasm  hy  Kappas  and  ra«it«d   that  the  purchase  prloa  wsa 
140  f>:       . 

la  tha  purahaaa  ef  pr©p«srty  k«oim  as  tha  G«rpaat«-*r» 
yalrssska  parahaaa  Jstsar  ra«sort«^  the  eoat  of  tha  araoarty  «$ 
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|It,80w#     ?ho  vtadar  raaalvod  only  t£$«§i  I  .      tu   Will  troaAaotia*  a 

eh  eft*,  for  t§0S|  *aa  raturaaod  hy  the  mifcagf  fitlt   Mt4    ftraftt  ^aa«* 

aaay  li  yoto.ar'o  firau     J&aopoa  awnrovoi  ma  ;?h*soh« 

X*»  tho  JUffpfraaP  of  tho  pr^.oi'ty  iaioan  Mi  t}**  tJi&ft&ingo 

proparty  tf  attar  Popart  Pd  ifci  coot  of  $k§  pfpjftdftrtf  at  |^,T%,     Sha 

prioe  paid  tho  rondor  oaa  #39,000,      Xa  fhte   IraaatPliaai  tho  tiliieaga 

Till*  and  Traot  Cowpsosy  r«t*raa4  hy  MAnmHi  to  insior4*  i'ira  #lt9C« 

JCappaa  aparovad  th<s  ohoek, 

four 
Xa  taa  ataaaAarohawaa,  •         -  ,    ••■■  l      pa&agfti  **arria- 

hallard,  C*rp«wtt*r«#»ir»aj3J!to,  aptd  fowrttitg&a   HM  total  dwfieita 
a*?ouBi*»d  to  $?,*$■■■■'.■.     #«isr,«r  t&*1tai  thst  Ifetl  MNHPtt  vao  >i«a  to 
tela  for  hi©  umiMJiltillj,      Hi  *•  $•  WH   think   tag}  BMK  is  antttlad 
to  any  iliWitiMliiWii  w*  ar*  of  tv*»  opinion   $lfe&t  h*  ofcoald  he  ro» 
qui  rod  to  pay  to   tho  MimffiUlllunl   Had  oggi  of  $$oB$ ... 

£fco  onottiaa  afcothar  Jfettar  tffcould  li  WiUlta  with  tfc* 
allowed  payaaata  ay  to  to  thaaaa  for  "railroad  parpoaaa*  to  di«- 
oua«se«J  at  loagth  "fey  aatfc  ooaaooX  for   tha  er&so  aaapl»iaost  *4*d 
toanaal  for  Jfot*$r.     Tea  total  of  tho  -«ll«£ad  pay*»aata  for  "railroad 
parpotoa*  1*  |?1^'^.     This  a»oant  to  eoapo  aad  of  tat  following 
Itaaa,  to  **hieh  Wi  fcgPP  oraaloaely  rtforrodj     $do»0o$  in  tho  Baooa 
•aaaal|0tj   #4aaC$e  in  tho  Caha  vrarahaapj  |aXitd$Q  ia  tho  aallar»Hafar 
pareh-usoj  lit,  Sot)  in  tho  ailehrlat  pnrohaao}  $14»8i&  la  tho  Tatar* 
parahaoa.      fho  only  t*atl»oay  M  ti   ti*»»o  aIXt^«*d  pay»o»<-to  for 
•fail road  oranfjofcoo*  in  taa  tiaHtiiippy  of  5sum,     the   icoealfit  rail- 
road o\*r$©o*  faa  *hioh  soy  or*  of  Ifei  .-ait^od  payaonta  *»a  sado  woo 
aot   a  tat  ad  ay  i?#t»ar,   oxoopt   ao  to    tho  allaftod  payftvont  of  $1**400 
for  %  oactrlhutlaa  to  Baaaa'a  oajapaiga  fuad;    WnA  «*t*  th*  aaaoatloB 
aoatioaad  thoro  io  bo   »irido.noo  aaatim?*  In  tho  reeor.!  to   item*  th* 
ao^olfio  roilrftad  pwrpoao  for  ffeJjA  «^*jf  of  tho  all^od  payieo»t*  wao 
aado.     Aoottrdia«  to  Potior  all  of  tho  payao&to   to  Xhoa&o  *%**  a&H 


I 


c 


iu* 


t«  ©torraaay.       -rh«  »aly  ©©ia*nc*  MMi.1l  Up  p*y«*»jta  ware  m*&»  ta 

Th<w»a»,  other   tfcaa  ?«t*#T*t  ta*ti»©«y,  ware1  cartala  &ot«*tiaaa  <ja 

f*iR«v(«  ahaa*  ttut«  (M4i|  jijiwitug  to  9>t»©r,  hMttaiai  fetot  th© 

psy»««te  ir«r«  &..%d©  t©  Hwanati     Ifcfl  M  »cv  *»£«,©©  fnm  $-*Y©suh«-r  <S# 
1006,  t©  fcujr«h  4,  X907#  ©nrlsg  Mfeitii  ^«rl«4  UNNmmv  aatff  ttygnti  af 
th©  ©ll©g©a  payiaa&tg  t©  ghjMiat  "r<*r©  l»»t  or  ftagfarayga  aft  at 
harlag  ©a©a  pMiiWiHi  at  th©  tri-d.      It  *&&y  h©   slat©©  ta  paa»iag 
that  dariag  H|i  p$ri©a  from  Jf©v©sa»«r  ©,  IPO*,   t©  IMA  4t  !«©?, 
tne  avidaa©©  aliows  that  JNtssaar  r©a«iv©a:  fr©«s  Hm  ©ra«»  Maqp&atlttNi 
?tt&tt&0  fme  .llcfcuraattout . 

.fa*  ailagaa'  ffafMW)©*.  te  R«al«y  far  •pallrftM  pur* 
p©*©a*  wax©  4»<i4«t  *e«^r4ifflft  t©  J^#t*«r#  hy  e'i*?©k,     $»«*«  ls»  haw* 
ar©r,  a©  «f  Ad«ii6«  flfofttyrtay  ©#©«pt  *'©ia©*»a  t««tl*t©ay  that  th©  pay* 
s&«ate  *»r®  aa«a  for  ra.U**<o»&  p,-.i;rpe8«a.     I»  gtp  prvrleaP  »1i»©iiaaiaa 
©**   th©  paymanta  1©  tlWWWi  ©aa  Ewalay,   |a  ttoanattlpa  with  ap*eifi© 
purahaa©©,  w©  h*v*>  atat*4  the  aapuat©  of  th©  ©ny®*f;tR  in  l**a»  ©uisa, 
©hi  eh  w«r«  t©aUft©«  t©  fey  F*t«©r.     lut  Sa-taar*©  teatiaaay  aIh 
©haw©  that  a©a«  ©f  th©  fusqmmtm  irs»r»  a©t  Rail  ta  Ixat®  ©van©,  v>»t 
that  th©  lu»p  UN  rapraeswtafl  fcha  $*•£&  ©f  eepar&t.  <t*  In 

»»all*r  *m»t$!it«,     *aa©r<St*u:  t«  F*t*&r*a  tsattsattray  th*  s»aw©t*  ©f 
th«  payaanta  raaeaa  fr©a  #S0e  t©   |JBfKi  and  ©©vaxaa  a  period  fraii 
t©©rw»ry  4,   l*07t   to   lady  7,  190©.     Vhm  th©  #&ya©x.t  ©r,  ttc  Uvttay 
4at©  »aa  feat*  Ih©fl«*»  hft4  ft©.Mft.a -U  ..»»  gr»al-:fci.t   ©f  the-  arrfti  «©»- 
pl^inaJRt.      Zh©  ©>j«0ti©a  uiises  «©  t©  wfcat  p©s*ibl©  r&i.lr^.%4  »nrn«saf 
•a  h©haif  ei  th©  «r©ft©  «eapXalaaatv  KfefNM  ©oul^,  hava  ap.  UMl 

•••wot,  §03B  tel»  h*d  WMMMHi  *•  ft*  prt»i4*it  ©i'    th«  ©rosa  M  ait, 

a  ©uuat«j>i©©4   Pttat—gMt,     W«W44»i  to   f<itzay*s   i^^ttJBaay, 
©i*  th#  aa^aats  ©X  th«  paya«at«v   Mui  date©  ©f  lite  pay»««tat  m*  th© 
aotatioo©  ©a  tfc«  ©tt*»©*  wtuea  la  r»^Ari   »*    cha  paysaate,  BOBPlaailWI 
af  th©  #<Kivi200  r©jr  th©  Bua*«  ©a^paiga   laiid,  is  a©  folxo     : 
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All«g«4  J*»ymo*»t»  to  Tho»*o  for  * railroad  purpa »o«." 

F«¥r  4,  190?,         |3t-i  H         Fayablo  to  earroaoy.  SMkMNMMi  Jeeeofe 

1.   Fl«c*aing«      I»ttial»  "S.'f,  *  on 
list  of  loet   **tub». 

Fay**bl«  to  *rarr»n«y.  Initial*  *B,.F,f," 
<vr  lint  of  loot   stab*. 

F&y»bl«  to  oarroaoy.  la  bl«c  ©*»eil  i» 
eirol©  *!,'?.».*  On  iiat  of  Lo»t  etabt 
initial*   *B.1V?.* 

#ayj*bl*  to   ourroney,     Sa'toroo*  John   0. 
Fotooip. 

Payable  to  isidgor  H.SSobb.     ladaraad  by  Cobb 
boaro  «t»».f  of  &**t.Sk.  Of  tho  Kopnblio 


Fob*  11,   WO^,  6,* 

F*br  18,  1007,  #,  M 


m«r«b  14,   1907,        8< 

&o»oh  27,  1907,     SO ,000 


*•▼.      7,  1907,  lt 

Hoy.     7,  1907,        1, 

So*.  11,  1907 

Hot.  15,  1907, 

Sot.  IS,  1907,  8,0«0 


M9r*  If t  1907, 

E©T.  16,  1907, 
So*.  1$,   1907, 


4. 

3,400 


*0T.   30,  1907, 
»•♦.    7,  1907, 

Poo.    7,  1907,  4t« 

*uly  7,  1903,  MM 

&©   dote  is  oho*a 

for   this  aaynoBt,        200 


Oaook  to  ourroaey,    <w»«:lor**«-   »?ob»  A«{&i#*t 
•tab  »nrico4  *B,T.» 

©nrroMoy  «**©»  okook*  $tab  »&rko4  *B.f.* 

Oroor  of  &4*«r4  8.   ^ttoro. 

JPoyabi*  to  orator  of  fftftlpH  St.l*«8ib*rfc* 
stab  Hailiii  *®.f.* 

0r4<*r  of  a»4   in»4©r«#<t  by  l.B.Fl#mi»g, 
Stub  Itofffesti  "oarroaoy  B»t#* 

Or«t*r  of  t,  teoOtmghj   *tab  MMffetl 
*$*rrr«aoy  £.?•" 

Payable  to  $#WMNI  I..f«las,»,     Stttb  :a»rk«« 
*  :..!?. J* «for»,   «?ir!r«woy  £»?V* 

a©l  XI ola  tHioH  for  Hoaftoo  (343,9&a, 

1.125)  a 

Cfceok  oayablo  to  losoob  .8.  Flo&iisg. 

£ay%bl#  to  *4maar&  8«<P*torat  "tab  arurko4 
•earroaoy  i»«   T»* 

£«#<abl«  to  Sol,  Uoltt. 

0*dcr  of  B.   Zfcoiaao. 


Carr«aoy  iri trout  ©hook  aontioaod  by 

tfetsor. 


Total  to 

Thwaao •,.,.«  $199,,   I© 


f   '-:•<■ 


•    •    ■• 


/  m 


•i    ■..•■-••- 


. 
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All*g#u  p;iy,a*Kvt5»  If  I"«ril*y  far   *im£)V**l  Twrvn •*»«,* 

»oh.   14,   ISO  7  ,00©         ^nyahl*  to  *fcu    F*   *<»nl*y,    «i<!*ra»<l 

to  "'B.T.thirtock,  ^w,  </.  ft«e*«r, 
3,mft  ©ayaolo  to  or4«r  of  if*  3* 
JU-.jiiey.      'J,   f.  Kwrdook.  • 

hoh.    at,  1907,  Ml,  PtfKl&a  to  or*  or  of  V*  J.L-«*nl«y. 

Ka4»V*fet  hy  M*?sl«y,      St«aro  1« 
Union  Yruoi  t#i 

May  9.  1907,  ifOM         Payafcle  to  ©r«ier  of  »,    J.  Hoaley. 

'^vHtug*  hy  $*nl*y.      $t9&&  of 
■ion  trust  ';<?„ 

&©V.   19C7  fitvPQ  ,        a*   «  «,   I,   40  hon4o. 

Total  to  lottay  #  3v,uOQ 

Total    14  IHmHig  aaa  Konley  115-^,000. 

Msilag  to  Hm  total  of  g|fi*«9$  the  anount  of  1*0,000 
for  tho  £u«ae  eaiBg>ai&ifc  (fiMftg  *e  h&»*  a  flcal  total  or  $-'l£,v<t>0, 

Ceimool   for  Fetsar  iaatntalno  Hfcfet  the  evi1«sc«    ;oe» 
bo*,  ©how  a  e©»s^iraojr  littWiWB  Fotaor  suad  thom&o  to  tf  ©fraud,  tha  croaa 
«®utol>3inftftt}   that  Fetsser*©  ieail&oay  a©  to   the  Baysa.t«ttte   to  UNHMMI 
for  "railroad  tmytjig*  fcf  truo,   MM  that   t&are  ||   ivlft&ftttt  thiols 
©orrohorate©  bis  ©e»it«»©ny« 

Co««a©l  for  Foisstr   further  oontf«»*e  that  th©  pagwonta- 
to  i)MI  were  not  unlawful  div«r»ion©  of  tfe©  fxm4*  of  %ft*  «ro»o 
oottplainanii    thai  foistr  was  Ja©tlfl*4  la  leaking  the  payneni©,   Mei 
thai  letaer'e  a©eouai   annul -J  fee  orodttff  «lt»  tfe©  aatoaaV?  if  *;h© 
aay»«ato* 

jfc#  t**k  «*hi©h  confronted  ©nanao!   for  JP©t*er  MM  *© 
difficult  that,   la  our  Of&ttlaW,   it  eeule'  ©oft  he  aooompliehed.     w« 
think,  however,  that  counsel  for  Jrotanr  h^s  py»g(Htia4  ?«a?aUF*i  old© 
Of  tho  oontruTeray  with  at  macb  ©kill   w*$  fawn  M  iv    onalrt  he  pre- 
MBtai  in  the  eir«tmat*noe«.     The*  contention*  of  ©oar,!?*}    for  >"eta«r 
wMeh  ere  arpted  ©inherit -»ly  Hoi  a&phasioiMI  hy  ftnlfUWH  re?#tiiion» 
»ay  ho  »t%t«d  substantially  a»  follo^aj      That  the  tltAtfMHI  ©Vo*a  that 
Th©*%©  waa  tho  *d«KlflaUna  aptrit,,*  "praotlaally  osfar*  of  th«  urooa 
•OBolaiaaai,   l»  faot   the  eroaa  oomi»Iain.^it   itawlf;   that  -wi%Y   f^ll 


KftM 


. 


xu 


knowl«tf£0  of  th«  officer*,   directors  m*<&  ateeJtholdsrs  of   the  cress 
ooaslaiBaota   Xh©»»a  had  for  years  *ea«eod  irregular  reuehers  is  tos 
aado  end  cashed  toy  sr  through  hie  subordinate  officers  <*n4  agents  so 
that  cash  woul<5  tot  aTalXabXd   for  hie  us«  without  reiainJLrlwg:  a  rectory 
cf  its  actual   use  to  fee  mad*  upon  the  books*  Of   the   «xo*«   eeaplainaat}' 
that   theso  YouoJisrs  Idfcj  be   charged  to  various  funds  cf  the  cress 
ee*epX&ina»t,   euefe  so  tlio  "track  elevation*  fyn<4  aw4   *X©4faX  ex» eases* 
fanS;   that   MHM  of  the  is  vouchors  wots  iceued  to  obtain  ftiB&g  for 
polities!  centrito«tienej   that  JPetser  *do«s  not  sXala  to  have  had  any 
personal  knowings*  of  this  poor**  Mil  practice  of  Thomas,  tout  that 
fetmer  "know*  toy  g©utral  repute  thst  PmiUlHl  *raa  ths   compsoty,* 
Coon  sol   for  tots or  then  continue*  his  HfffwiiHt  toy  a\ainta£nin£  thst 
not  only  was  this  general  oower  a*t#  this  vomeral  practice  of  Thoaas? 
shosa  toy  the  evldsasa,  feat  thst  t&exe  *as  i  **artiesl*r  oeoaatoti 
during  the  period  of  fer.  i'»ts*r*s  deaXlngs*  vh*r«  t^is  cower  and 
praotiea  generally  OYoroisod  toy  taosus,  in  raspest  of  iho  issuing  of 
irregular  vouchors  tc  etotaia  seaey  far  railroad  auras eaa  eeuld  h*y« 
been  employed;    that  this  *»«r%ieuXsfr  oaoastoH*  *xiet«4  in  ths  f*«t      / 
thst  s  toill  known  as  toll!   ???  was  aoadiag  in  the  Xegi stature  of   the 
State  «f  Illinois,  which,  aX though  of  ft  gStiewsl  astttjrg,  %%s  actual!;* 
latsnde**  as  remedial  legislation  to  our*  an  «11.»^,1.  dafsot  tja   a  hf»n<t 
Issue  of  the  cress  sjewalniuant   in  ths  MKNKft  of  $!*£,'     '        HPj    that 
fc*nl*y  was  in   charge  of  jgJUfifcg  ths  pKimgTI  of  hill   T?7j   that   the 
■*%4«MNf  shews  that  while  the  WX1  was  pending  Faunar,   at  th«  dl» 
r^otiRf?  of  Thesis*,  paid  fc>jrt.*y  jtEiflMJ  *o  to*  «Mi  for  *ral:ir*e*  pur* 
ooessf*   that    ths  hill  was  jMagjfiffl    thst  it    is  **t   >IIHltllll f|>j   that 
nen»v  was  used  corruptly  t»  esotire  th»  passage  sf  ths  bill;   that 
aeaey  eo*a<f  hayo  to#sn  MMM  ls^siVXly   fsy  HsgfllHl  f»uh>.icityf    «spley 
aont  of  able   souacoX  to  prose  logitiaata  arga»#nts  t«  oosadttass, 
th«   collating  of  eimilar  lavs  in  ©thor  4uri»4ictisnsj  •   that   ths   evi» 
asaes,  howsvor,   sbo-»8  clearly  that  ns©nsy  ^as  used  logitiaately  or 


, 


tllegitl&ut«ly  to  obtain   the  paaaa&o  of  the  Villi    that  Jatner  aid 

aot  knov  «ay  "of  thaee  things*  in  reapoat  of  the  Mil  at  the  tin* 
of  its  pft&'ifciicy  or  »aa»a#«. 

ihe  ©oacl«*aien  whioh  eet»o«#l  for  Jsotsor  draws  lr©»  hi* 
orgies  cm  t,   &o  v*  have  ettojeo-teA  to  sailing   U,    is  thai  jToiser** 
teotiJRsny   "that  he  was  fold  ley  Senjauaia  ¥hesme   ihat   tho  money  should 
be  oaid  to    *ho*»a»  or  to  Eenloy,   and  that  It  #««   to  bo  sued   for 
railroad  purposee*  vjm  *«osnriaeiA6ly"   eorraborated  by  the  *vt<3enee. 

Geimsel   ior  *'«t*«r  also  rosaces  the  IimtftiMlltm  that  the 
stoney,  or  a  large  fart  of  tho  »a»*y»  «H«g*4  to  hav®  boon  paid  by 
?et**r  to  Tfcojsas  and  Henley  for  *raire»d  .gmrpeeet*  w«m  »oed  to 
obtain  the  T»s««ag*  of  Bill  ¥7?,     this?  conol;*el«ii  is   iha#  etetrod 
by  ©etinssel  for  Fetxer?      *fh»  eerreber*ti"»»#  feo,»*Yer#  goo*  &u«h 
further  and  to,  wo  roeoftetftiliy.  ***teitt  ?*a   |NBRtllt«£lt§  ae  elreaas- 
et&ntial  evi dense  s»»  be  that  »«oK  r.oaey  or  a  |M$j§8i  part  of  it, 
Wm§  in  f-!*ot  uaad  whether  le&U iuately  or  ill  eg i* lately,   is  a 
■tatter  of  oon^eoture,   to  jjfttel  the  piMMffigf  of  Bill  tffe*.     £&.«  i«* 
plication  of  the  t«tire  ejr&xaaent  of  ee-unoel   roar  Fets«r  i*»  regard 
to  the  all aged  j>aysi«nte  for  "railroad  w*rpoe*V  Is  that  ieiser 
had  tke  logal  right  to  roly  en  fhefsae»  oiatsaiettt   to  fcli«  that  the 
aonoy  was  to  he  used  for  *railr©ad  purposes,1*  rifcHwm^H  it  io  os*u- 
ereealy  alleged  by  eennsel    for  S'etser  that  ft'ataer  hud  no  k&ewledge 
Of  tho  $©w«r  and  or  aot  la*  attributed  to  7he«a»  in  respeet  of  tho 
issuing  ©•'  irregular  veaehero,   and   «l»e  had  no  knowledge  ©f   fch© 
»e&4«ney  or  p as sag*  of  bill  777  ♦ 

We  are  of  the  opinion,  however,   that  ®vsi\  if  It  be 
granted  that   the  testlso»y  of  #>t**r   that  ttatWjLl  told  hi*  tho 
aonsy  *»*  to  bo  assd  for  *raiirt>a4  jHgfo— •*  was  eorr^borated, 
Yetsor  had  ae  legal  right  ia  tho  olrotoswtauooo  to  roly  on  tho 
•tatoKaat  Of  ^oai<»»  ©r   to  giro  hiia  tho  ssoney  ihr   «ll«iged  "railroad 
^urpo^oo.*     Tho  sTidoooo  does  not  show  a  »ia»ao  iastauoo,   «xo*ei>t  la 


. 
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taa  *aa#  *t  %!irf  whara  tfetta*a  ®r«r  dUs*Ha4  t«  aoouw*  a**4  si/fa**** 

1«jwmi   tail  0/  QM  ©WW  aoniaainant  ««!•«  haa  '©***»  aavot*?*'   t®  « 
|$*gft*&4  pSffftiftg  aftd  ftiraotnd  tbat  £Ua  ftt&6f  ca  divavtad  afeould 
a«  coneaaie:!  ia  a  i'ula©  r*»»?t   l«   M  a#»«ft  «jKf3*^i^iuaaai#      ffiililUmjl 
ffccttaa  i&sy  h«va  nnftn  tha   "dentin*  &ia||  ftwiria"  «a4  **  asatf*  it*  tna 
fantrftlaft  ©f  nia  says?©**  an  ftvaai -.Sanit  af  UMi  «ra  na  «o»q»JL^lfit«sit^ 9  fed  *** 
not  a   Mo*;*tor  ©i*  ftwa«ltrt«  ify*     $H  rwlaa  a*'  law  a*i'i,alng  and 

•on  trailing  tna  Ixellftd  fmwm  ft£  vraftidftntft  §§*  «#tp©y?*t  iaaa  w«er« 
»©t  *-,;.»p«n4.«4  or  &larnga*d©d  «a  natvaaa  Than*©  and  %te«  araa*  anm* 
B&fttttftftt,  tiaut<a©l  f$*  i?$t&«r  daa*  »»t  aoaitnnd  that  *>t»*r  fcad 
actual  kn©«lttdce  «f  ft  «bur««  ©l'  »n«*ingft  eatnaa*  »haa««  w<»  tfca 
•roan  ©aftpXtfe&ft&stj  nfcian  %®\£k&  nay©  inatii'iftd  *©*••*  An  waylaying 
tfcat  Ji-h©iju^a  h«4  %)m  navvr  *•  Wm&fat*  i'r©*  PftiMl  ii©a©y  to  to©  um& 
far  "railroad  #**?«£*»•*'  8ft  fa«tv  ©vw&a«*  i'ft*  *;#t»«y  adatita  that 
tfatsa*  had  ft©  »«?  kanm!  fcOl  g©  ftf  tn©  *♦*•*  and  niraatiaa  ai 

£hftaan  in  v©©n©ot  ©i'  aixaatiAg  tfca  iaauia*'  «i  i**a*!ul*r  v©«©j*«r© 
far  aaa©?  uaatf  lar  *r»Ur»ad  gHtW*©©**  j»4  *t&*  rula  i«  that  if 
a  ©a*  ©©ft  4a ©ft  jaat  ka©«  ©r  ft  ©e»r»»  ©f  ©aadua©  fturauftd  fey  ft  ©*yrty 
vkth  ftfeftW  Ha  la  Aftft&ltffl  wMLah  waald  l*©ly  aat^vantf  In  aa©a  ^arty 
to  a»t  1»  tin*  aa«l9  then  Haft  aaraan  MMBftt  r©ly  an  audi  ft  «anr«« 
MMalMaf  *a  It  -'afar,*©.     &&&&  *•   SlSUSJ^Jai- •  *•  «1*    4^8, 

♦»«•  «▼*•  ,Mo^€^Li^iJLai^LJja^  ▼.  Bl^ljMjHaMi  Si?3  U1- 

4i#   SC>»     Th«*  ©vid*ttaa   a^«wa   U&at  i*IWW  toaw  tfeat  la  tfc-?  eaaa  at 
aa»   *ho«aa  »aa  nai  axar a iaisg  »n«antjnslia4  avtr-arltjr.     in  hta  bill 
t*  iftl  ftftiift  ItM  awajra  *'ataaar  nll«tf«4  e«  infatxatiaa  Cfeftl  tfea  ar* 

IgtSfti   aftAtvaftt  feetwaaa  Ma  an 4   tiia  ar©*«   eftjayl-Unint   In   r*g*ip4  t» 
ana  pur  an  ana*  «f  property  far  tna  aaaplg-dnaat  w«a  «k«a   *pura«mt  tn 
JftX^^.ni4»JajUlJ^J^M3l  <iiraati»«  SNPaftft    »ta  aaka  aiaafa  p«rdi»aaa 
*£  **!&  ^pupaarty,  *  *     an4  tfea  «vi4«n«ft  aha»a  thla  t©  »a  &  r**at. 
#urti;«rr«ara,   in  y«g«r4  ta  ©ne  ©f  th*  HWfWriftl  iena  «»twaa&  Im^aaft 
w*  hij»t  Fatsar  t©fitifi«4  mm  f©ll»i?ai     Wnaa  I  »w«a  mm  fay  t©  te^ 
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oroaiorty,   it  vm  HMiiftt  e       i   <--w»ri»a,    mi  E    ro**«»bow  it  aow. 
fha»a»  NH4  that  th*  llMttM  M   *"**  4*  *#  «*   ilrtiil   M^flft 
flmfl  ■*  •*■  **■••  *»«*  ***•*  JM2  ••ulo  »»t  IWf  um  *.«iio*  tfa?ii 
*ar3t  to*  *i*fox  *  ^©a  tital  Y*raf  »»r  -the  ftftamyjf  ftp  fl    I  *<§f  V«« 
*&»*  J&SH  «««!<*  EMflUlWWi  »e  M«ii  of  two  fro^oxty  **«  fftgg  ooald  #*t 
for  ft  ftM Httflfta  prioo,  bus  for  tho  orooaai  i  ohooM  <*ap  aorih  of 
20  th  otroot.*     A«ai»  in  r»»E?#«ifc  of  a  iatvor  swiw  Taosa*  jMMWWfttj 
fotsor  to  writ®  ia  o»aa«?oiio«  wi  t»  0m  »ur«Aaso  or  tho  ^orfeory  *o*l 
Jtfii,  *«t*«r  t«««ifio.a  ta*«  fcf  %iffiifi#§<Ml  that  t&o  aarj*oo*  *?  it 
»••  to  ro^ort  to  *h*  JtttWSJJ^LAfetBatittSM**   ■*•*!  ttfaaaaotioa  ia 
that  vioiaity,*     ilK  la  tho  pttrefeaao  ®f  tho  tforitotfy  woisl  larsfo 
#ot««r  mtm  iafo»o&  Hwwmpi  tho  fegrr~tlffla»ftitooo  of  ?;.«•«•  a»a  i£*99«« 
«a«  01orkc  tfct  m&l%9*  of  ta*  «ro*c  mm^Xnlnmt0  that  too  bo  ar«  or 
jtjjgjigi  tel  ailgSaJaJBttafeail&S  ii*£i*t*«  i*  original  rooeiaa* 
of  Toa-Sot-a  in  real,   ootat*  t?o»o»otU&o  otth  th«  oroos  ©#a$af%iss«Bt 
to  »o  far  )4  ah  04  to   taa  anal  tor  if  «io  nrooo  oo»ol*aa9ai.     foiso* 
also  IBM*  that  ia  tho  ywrohaso  of  too  3ork*ry  Coal  •***!  too  editor 
had  rofuoea  to  ao«3#»t  too  rooei^ta  olgaod  ay  8&ttMt&ltg  o»$  baa  oo- 
maadod  tfao  r««oift»  of  tho  r«?«a  va&oara,     ao  afesmosal  oxidant*. 
that  fitaC*  kaow  that  jfcflWMJ  rooegiaiaod  ftfeo   authority  of  tho  €.iroo- 
fcora  oi'  tno  ero©»  oojaalaUirtat,  wo  rofor  to  too  offorta  of  fotsor  to 
eatuia  &*!«&•'*  aaorova*  of  an«  oaasoMt  to    too  ourehaso  of  tho 
*.ollor«aafor  toal  Taur^o.     Jt»roooort   tiao  ropoat^d  o»<S   ia*i»t.«4it 
Aomando  of  MMM  for  no»«y  for  railroaA  pur»o»o«,   ezt«n4iag  over  a 
loaif  049tm4  of  4i*o  ao  tooUfiod  U  ey  i'otoor,   MMMI4  l««i  s*a*o 
f#t*or  «oaot  tho  Imfe  of  fhoamo*  oiat«m@x»to  that  ho  aee^oo  tho 
»rii*y  for  railroad  pjjrposeo.     Uae  M^M  ooipooea  that  ih  ta«  g|SNM^> 


otaao**,    an     ia^uiry  *©ula  havo  arloom  ia  J?otKor*o  aiad  ao  to  ^hat 

the   expenditure   of 
M  Ml  all   "railroai  narpoooa*   oovlit  r«^«iro/ao  naaoh  jaoaay.     W«  em 

not  fe«»li#TO  thai  l«t»«r  wao  oo  oreaaiaao  as  to  trust  laolloitly  ia 


'to   etuo  J 


to©  tt  at***  onto  of  Thowoo,      Sttsh  orodulity  on  tfal  ©nrt  of  PfttVfV 
IHlU  INI  IJIilliy  !neott**.t©t*«t  i»ith  th©  nhr*odn«o«  »wH  feianinooo  ©*» 

jtlJWJI  wM©h   DM  MdUtaMM  show©  ho  pooa©«©od,      Th*  fat!  i»»  h«v. 
0"r«r»  that  hi*  ©tin  ItrtiiMMWy  indicates  that  ha  dotiMM  "»hoth«* 
Th©«>%«  ^   HnftOMMtt  to  r«ft^r<*  to  aoiti$  tho  «on«y  for   "railroad 
aar©©*©©*  wort  tru*.     tn  th©  WHAl  HHfitfllit  h«  to©ttfi©d  that  ho 
t©olr  G«hh  with  htm  t©  th©  do©r  ©f  ?h  ©».*»*  offte©.      In  th©  »%H« 
of  th©  ftottotagton  ©aid  %a*t*»  Itailro^d  Company,  his  t<*«tiw©jiy 
•ha*©  that  h©  414  not  1WM%§m  th©  timHiDlIji  aa  honost  ©*&»♦     Hi© 
toatlnany  als©   show*  that  ho  rofusod  to  isais©  th©  papat&te  to  Hejalay 
lit  MflHNNMy?    <sB&  HWJI  at  tlsao©  h*  IfcjfilUBlli  about  ma&irig;  th©  nay* 
»«Rt©  to  ¥&©&»«, 

Wo  or©  ©f  the  epinioa  thai  tha  ©vi&ca©©  it  assply  «uf* 
fiolont  to  ©st^fcliah  th*  fae*  that  ffet»*r  in  pg|  flgNtfl  fBfllJTjr  t« 
aooartaln  flMMftsft*   authority  to  sraooivo  th©  m«fi«y  all«go4  to  hav© 
h©©»  paid,  to  hit*  ©&d  ^"tilojr  JfiW  %iJBUHWl  i>«rr»«»#.e.# 

Rip th *T*?a? r© ,   iff  wo  fcttVl  orayloaajy  fit&l&|  *g  ar©  of 
th©  opinion  fh«.t  th©  hear**  of  4irao*©r«  of  th©  or©»®  eotcplolsant 

Mi  «©*.  fese*  «f  th©  *©*©  ©**  yat»<y«  snhmh  hM  £*»2«y  i»  iipNNI  to 
**•  aan.agaifl  ©jjupmwiI©  of  wowoy  for  %mltaNii  m«r»©»a»,  •    ?h©v«  i* 
no  lffS£MM>«   *iafc«f  atroot  or  oir«?jKot<u&tiol  f  frw*  *hieh  ©neb 

iHMItiUNMP  ©*»  HH  r»itrt  of  th©  41  rooter©  saay  N  inform©*,     (ft  th« 
contrary,   th*   oo»4^ot  ournaod  oy  HH(  -Urootom  irj  cr^riag  aaa  in- 
flWHjil'Iti  »f  tha  jralatioas  fe*tw*o»  ^otstv,  THimifi  md  Kealoy  1r 
the  T«rioi»s  |WPflMMNN*i   e«^  I*  ilVVilNMi  that  th»  pranatl  atslt  oo 
iMNMiM  WptNgl  th«»   »*«  f%sto  *iek  should  Ret  he  IflQTtfl  Ib  #o» 
tomlniag  i»tite»  tho  diroetofi  had  >■«■!  w<!|fli  of  tho  desaiBgo  ©f 
Thosma,  foteav  s»d  KlMMf  1»  WQWi  tt   tho  alloged  payssoots  of 
»enoy  for  "ralXroaa  p«ro«*oa.*     It  i«  highly  i*B|5rft.h«%lo  that  tho 
*ir©ot©r«  WHlflyg  hoyo  adopted  tho  aonrio  that  thoy  *l&  If  th«y  hod 
had  ka©*a«<*ff«  of  sand  a«otiiooo«d  io  tho  fraud. 
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in  r*$»r*  to   tho  awguaoat  of  counsel  lor  fotaor  rolat- 
iag  to  Mil    777,  w©   sir*  •#  tht     o  into©  thai   tho   ©aaoluaiM  ©f   cou»- 

o*l  that  tlifi  oYid«»eo  oh©*©   thai  tha  aoaey,  or  &  large  part  ©f  11, 
all  ago©  to  ton  hooa  pill  hy  Fat©ar  to  Xfeoataa  Mil  Hoaloy  for  *rmil- 
r©©*"  jrors»0«»©*  «M  WMi  to  ®htata  tho  aaa©a#.»  ©f  tho  Mil,   tl  wholly 

aatOfiahl*. 

0©©a©©t   for  Fet*«r  &©«?•  Mil  ooatoa??   that  thor©  i©  any 
tm*t  or  «ir«uaetaaa*  fr#^  vatafe  It  saay  ©a  iaf  arras"  ©JLraatly  that 
th©  aaaoy,  or  *  ls*r#n«  part  of  tho  wsoa^y,   ali*g«4  to  h&r©  h««a 
paid  ©y  rataor  to  moat^a  aa&  Hoal«y,  watt  aa*&  to  obtain  tho 
paaasage  or  hill  ¥?7.     Q#*a©©i  for  Fot*or  arawo  fchat  araaaaptiaa 
only  frea  ilirilolliit WlHtnl  awt«!«a»a  wh.i©h  ho  ©aya  io  ©oariaclag.     tho 
circumstantial  ©rrlAo&aa  whiaa  ©a*«©«i  for  Votnar  aalataia©  to  citffl* 
•iaat  to  jaatify  th©  prottuMptloa  1©  *.«  ?«llaw«t     9©laae  wrot©  Xhaaaa 
a  lotto*  1»  fW&t&t  to  Mil  ???,   ia  <vhi«h  ha  itt&ti      *1  iflMffl  wo 
ohoald  -la  a  «ai©t  way,  got  tho  l©gl«l&tlaa  vhloU  J«4ge  Kaalogr  «aa 
our  aoa&aal  ooaoXadoA  i»  deiimMt,*     3uhoo^o«mtly  to  th©  writ  lag  ©f 
thto  lotter  aartaa  %  Hull,   •  araadito&t  »&»h**r  of  tho  logloiatar©, 
t©14  Balsa©  that  ho   thoa^ht  »o«oy  *ra©  frufUg  aa*&  to   ©sour©  the  ©aoo* 
ago  ©f  Mil  77?.     ttolaaa  to!4  Hail  that  h*  t»ao  »©©ttiwa  that  aoaoy 
Mot  eat  aoiag  ©aa«©3.     Balsas©  apak©  to  Yhoaaa  afeout  the  tetter  aaa 
aftor  'fhoaafc©  h*4  **»&**%  him  that  aaosay  va»  aot  hotag  uooA,  Bolaa© 
to  ©a  Thorns©  to   so©  lull,   «uad  Sh*m*«  mod©  a  ©ategorioal  ©aat«a«it  to 
Hall  that  a©  aoaoy  wa©  holag  a«©4«     Mali   -*»a«4  Xhaaa©  t©  writ©  hla  a 
lottor  to  that  ©ffo«t.      Xhaavu©  wrota  ta©  ©attain  to  hall  ©acplaiaiag 
tho  aatur©  of  tho  Mil.     la  the  letter©  Ih©»aa  *&k«©  tho  fellowiag 
«t«,to«©at»s      *V»*r©  lo  a©  roaaaa  way  thlo  ©ftolaaatiaa  «h©al<i  not  fear© 
hooa  aad©  *ho»*  th©  ©ill  «r»a  »r©«ontoa«     Ihoro  la  aot>ilag  ayatarlama 
ahout  tho  aattor.     It  i»  not   intoado4  to  au©  Oe^a  aot   aaply  t©  aay 
©th»r  railraoA*     5fh©  €ofoet  dono  aot  affoot   tho  o-'*-s»i?r»ijip  ©f  tho 
Railroad  Cthe  orooo  eoBsplftiBiiat)    ia  aoy  way.       Konloy  ^H  ho  ia 
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ngf t«X&  and  will  be  glad  to  confer  with  the  l*egioiature  in  the 

M&tter.    •**       ftuflNI  vm  never  any  reason  Jot  eesrecy  in  thi»  matter, 
pth*r  than  the  fetur  MttMl  the  •eeuritle*  of  the  ee«*p«ny  sight  possibly 
he  affVotetl  in  sosae  way  en  swsceuafe  of  a  peeeibl«  s»i  ©apprehension  en 
the  pert  of  the  public  of   the  reason*  for  asking  for   this  validated 
act,     Henley  probahly  esdU  netting  because  ©f  the  above  reason,  which 
MM  ■  mistake,  in  view  ©f  what  ha*  transpired.     The  act  ha*  no  thing  to 
4c  *fi^  tlst*  Alton  Aftfll  or  any  o>her«     When  y©u  aro  satisfied,  hope 
that  you  till  mi  yon*1  beet  efforts,  to  «*mrm  the  passage  of  the  hill. 
The  on].;    p©*fttfcl©  reaeojat  for  any  ooneealment  whatever  ie  explained 
above.* 

It  will  he  ©heerred  that  instead  ©f  the  r«eord  showing 
by  eircus&at&ttllal  ©vixens©  that  the  money,  or  a  large  part  of  the 
aoney,  alleged  to  have  been  paid  toy  ?et*er  to  PlfJfHWB  and  Henley,  ««• 
weed  to  secure  ah*  paeaag©  »f  bill  777,  the  reeord  ehowe  direet  evi- 
dence If.  the  contrary.     -But  ©oust©©!  for  tfetiser  maintains  that  Tftjwmt1 
©atfgorical  denial  to  hull   should  net  he  belitved;   in  oth s*  word*,   to 
put  it  in  pit-in  laaguttgt,   that  Tfcgfta*  lied  t©  Hall,     There  ie  no  evi- 
deaoe  whatever  to  Justify  such  a  conclusion  j   end  furthermore,  ThUHlH 
ie  oorrrsber&ted  hy  Delano**  •tatesent  to  Kttal  that  aen«y  was  net  be- 
ing IMNNU     Still  believed  Tho*t4»  and  Belane,   MM  gave  hie  support  to 
the  HI1.     JUmBil   for  J?et»er,  however,   arbitrarily  remote  the  de- 
nials of  Thosm*  and  Delano;   and  maintain e  that  the  only  legitimate 
inference  i'ro*«  the  phrase  "in  a  quiet  way,"  whiah  Delano  ©wcloyed  in 
hie  l#tter  to  Henley  in  fgg«rJ  to  hill  777,  wae  that  money  wae  to  he 
**©d  to  ohtaJji  the  pascals  ol  the  hill,     'Solano  axpl&ined  that  the 
only  manning  he  intended  to  convey  fey  the  phraee  was  that  publicity 
•tag-bid  not  he  given  to  the  defeat  in  the  bond  issiwe  leet  the  cross 
eespii.-inint  slight  he  meld  up*   in  ite  efforts  to  get  legislation: 
that  *»  aere  etnteaent  to  ling  about  th«  saatt«r  would  a&k*  it  very 
*u©h  au»r©  difficult,  perhaps,   to  get  lagicl&tioa,   Med  open  the  door 
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to  v*ry  o<*rtoufit  treMOlo." 

Coaaaol  lor  tfofcaor  »olni*!».o  tho/t  *%%  la  wtt^artact 
»hoth«r  r-r.   Solan©  i*H««4o&  to  ftAViM  nowjonija  Tfceama  %&  n«T©  *»<!&• 
If  ua©  auyti'ing  «©ro  **>»?*  pro©**  *«thoi«  to  ©otain  thie  log  lain* 

tlf.n;    that   *th«  ^ueotien   is  what  Sir,   3>«lanot  If  ho  vu  a  ®a«  ©f  <1ia* 

(Miiiilim  Kisftg  wmftl  >-<*ve  *xp«©t^a  Itotgi  Itawlny  *&d  kt«  fhowo©  t© 

©nrforotnr  '  frcfe^  ©uofc  ia»&ii*&»,*     JMflPiriJllWfl  ti»«  lnoioiiiOtiom©  &g«,in©t 
Shews©  m&  H«r»l«y  a  little  more  ©l«©jrlyt   ©oua©©l  for  F#t»«rt  aft*r 
r*f*rrit.  to  X1mm»wa  *»4  ii«m«f  at  "intonoely  ©rattle©!*  mm:,    state© 
further  *tfen>t  -*Itofc*ir«r  the  r©«i  flMgHKf  in  BMafrlMi  *f  »lnd  *m,   that 
hie  iaetru«tloM,  ©oupl©4  14th  tfe©  k&'feit©  Ml  ©r*©ti««©  e*1  th«  tw* 
officer©  »f    Hm  aopeliiaat  ©©japany*  for  whoo©  In et ruction  th©  Iwtter 
w«©  tartfft<l#i|   «9Stoitfi.te4L  in   thoir  |K4gMttl  at  i*is%at  t©  a.  full  warrant 
for  afoot  they  4*4*  * 

A$paff©mly  o#i*rc»«i  for  f*t«©*  to  *x©r©aeiag  ©tir©h«Kifftt- 
©«Xly  «t-at»  Is  ordinary  j£»gliehf  &«*&©  that  ftMMJMI  and  B©nley  w«r© 

.  of  low  xserol  ©rinaipleo,   and  woro  oo  »eea©t©»*d  to  «a*  »©ney 
•©rru$tly  th&ft   the  only  interpretation  that  Italy  ©•tfNI  ©!*©•  ©a  tfc© 
pfera©©,   *l»  |  s|«lot  w«y,'-  Wot  Hart  ©koney  w&#  to  ©<*  uo«d  oorr^jitly 
is  ifclftlafug  fa©  ©»«*«*£*  of  oil!  ¥??.     the  pfcrm««t  however,   obowltf 
©©  ©onotriied  &e©erdia£  to  sh#  neasniag  that  &m  of  gmHiffimy  HilHi}  ttf 
would  gii©  to  it,  M4  wh«n  »u  WWtWMrt  wo  d©  not  tniak  that  rillUiWi 
ahly  H  WfVli  ©#«r  the  in  to rpr«t»t  ion  eo»na«l  for  retaer  wossld  hoit 
«©  put  tipea  it.     laoroovor,  it  i«  tno  rul«,   ao  ot«ito4  la  HtSj^ffiojg.fS.  v. 
Mf*lifeSL£X»   S42  ill.  11?  (j>.  1^4),    titta*  *If  tho  aiotiroo  aadi  tfo- 
•  t«n«  of  Uio  i)-r%i««  ei»s.y«#d  with  rr«.u4  or  oollueion  ««y  oo  tr*oo* 
to  on  fcoRf*»t  and  l^iti«»to  oooroo  m  to  a,  oorri^at  ooo,  tho  foraor 
M^aUmitM  •tt«h(  to  oo  orof orro#. "     Wo  tfeiak  that  .aolaao'o  oxnlo* 
Bstioa  »o  to  w'h«i.t  he  iatoo<&od  by  tht  ptexsjio  io  a  fair  and  rfw»ca*fej» 
oa#,   fto^  ttMi   tho  iatorftrototiMi  ^ioh  eat*R»«Q   for  Fotaor  wc-ul«  hawo 
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a«  adopt,   ia  »  distorted   *ad  uareasoaatel*   eoaat.ru  ettoa. 

la  this  view  of  the  ev  ideas*  if  fellows  that   tbore  in 
no  evidence  whatever,  whetfeor  eirsudaatuatlal  or  ttl»lt«   from  which 
eeaasal  for  fatso*  May  prsstsa*  that  the  aartlaalsjr  aoasy  alleged 
to  have  ass*  paid  tey  Fotser  to  ileal  «y  for  "railroad  parposss*  at  the 
direction  of  lliaaas,  was  assd  to  ohtala  tteo  p aseago  of  bill  777. 
the  ealy  aet^sd  sf  rtssoaiag  tey  whis&  eoaassl  for  ifstaor  esald  reaoh 
snob  a,  eoaciuaistt  ®a  the  evidsas*  as  we  iatrsprst  it,  would  fee  to 
tease  ft  fmmfttlijl  as  «.  preo\oRptio*(   that  is  "toy  prea-taidag  first 
that  the  peadeaoj  ef  will  fit  ia  the-  legislators  pr«»eat«*d  ft  iftWN 
tisa  wiser*  aeoaey  possibly  »l<$»t  b&v#  been  used  to  ©tet«d»  the  pass- 
age of  the  teill,   Nft4  thsa  fro*  sash  prftSasaptioa,   furthest  prasissiag 
that  the  IBSdyyttflyfil  WWWy  *ra  saestisa  ^»*  IMMNl  to  ohtftla  tfes  ts*ss* 
ag*  of  the  hill*     Hdl  SfUBMeJBt  would  b#  ©pea   to  two  s*J**tie&*i 
first,  that  the  fast  that  say  aoaoy  whatsvor  fM  assd  to  otetaia 
the  passage  if  the  hill  is  sat  olearly  established  tew  the  ovidoaee, 

•  aa4  for  that  rsassa  the  arssasqptis*  iWflMI  oalr  ho  that  aoaey  pssal* 
fely  might  haw*  hooe  wood}   sad,   oooond,  that  the  pr  ea-^sp  tie*  that 
**•  osrtloalaf  aeaoy  la  quastis*  was  ae*d  to  ohtaia  the  passage  of 

the  hill  is  bassd  aot  oaly  oa  a  arotuaatioa,  teat  o»  a  prostsaptisa 
that  is  drawa  fro*  aa  aaprovsd  fast,     ahKh  rosssaiftg  is  not  pssreds- 
si  bio  la  leglo,  **•  it  leads  only  to   svspioisaa,  aot  to  probable 
coaeiaaieae.     the  'rule  Is  well   settled   fchat  a  preetasptiea  oaaast  ho 
baesd  asea  a  px*«eiaeptioa.     a.l.obo  j&&t&&JtiggBMM&  $m®my  v. 
fearissh..  1«3  HI,   6?»,   o«9i  iMM  ▼•  Sates safold.  50.4  Hi.   92t,   2*a, 
■*•!    gh.it.ed. 8^ os  w.  floss.,   1  Otto   (9*§*|    3  SI,   m%,   g$4. 

In  the  ease  of  ,|E^.t^.ii||atGej  v.  JMtts  .saara.    the  so  art 
said  (p?>.   283,   ftts)t      *fio   teforsaos  of  fast  or  lssr  is  reliable, 
draw*  frea  premises  whioh  are  uaeart-*la,     1Ph«fsav*y  ©i  recast  eat  ial 
ovid#ae*  is  roiled  apoa  to  prewo  a  faet,  ttoe  oljrouB5«tt«icos  tmu% 
he  prowod,   m4  aot  tteesieelTOs  prsstwsd.     The  law  re^ulrss  *a  ©pea, 
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YitlttU  •oanootloii  fcotvaoa  tho  arlaolyoJ.  »»4  ovtlooUary  faato  na4 

the  aoauotlono  fro*  thoa.  «<*  *»«■  not  y#nl4  *  4o©i»io»  to  it 
aogo  ob  Willi  laforoanos*   ***     A  |Tlimj»ttm  whioh  tho  Jury  i*  to 
aoho  it  act  a  oiroaftotonoi  la  proofs  on4  it  1»  «#i,    thor«  fo.ro  9  4 
loffttiaato   f ouaoatlon  ,  f or  ft  proouaatfcNU* 

A  ©oaploto  oaovo*  to  tho  oatiro  arpiaast  of  «o»a$»oX 
for  Jtotfttar  In  regard  to  fho  *ai«|$;«<i  juayaoata  hy  Fotror  to  Thorns* 
«»a  *MHRloy  for  *r»i3iroo4  ptirpooos,*  1«  that  tho   oyMoaoo  ohooa   that 
Tb#n»«9  ftoaloy  «mA  filing  ^oro  oagoitod   In  ft  #,om  piracy  to  ^mfrsmi 
tho  orose  ooatol&iao&t*     &a  <oo  rio*  tho  OTl&otsoo  .Fotoor  fjaw  moaoy 
to  ffeoaaa  obo*  aaaloy  hat  614  not  g*-wo  aoaoy  for  *rall*«M  fraryooon.* 
la*  aoaoy 9   la  o«r  o»lalom«  «M  ,;iv«*i  to  fho«a«  an*  Btaioy  for  thotr 
oaa  porooaal  a*«&9  «ft6  aa®  thalr  tftafgi  of  tho  fa»6«  fraud  taeatly 
o»taiBo4  froa  fcha  erosa   «e*»loiaaat  in  ffei  eoaoviraoy.     fho  lraynoata 
of  l)M  a»a«y  to  2boa*a  aa4  ioaioy  oy  fotsor  oonatittato  a«rt  of  tbo 
tvloonoo  of  tho  ooaa»lra«y* 

*o  «o  aoi  oooa  It  aaaoaoary  to  oat  or  tat«  »  6otailo4 
gtaoaoolaa  of  tho  ori3*aoo  rol«tiB£  to  tho  coaoairaoy.     la  Uttlta* 
oriag  tho  «siriiSon©o  in  vagard  to  fho  varlou*  purohaaoo,  «■  baoo 
alroa4y  laaMoatao  our  rtoao  a»  to  tho  oaaaatraay,     Jtarthoxatoro, 
vo  horo  sot  out  at  groat  loajeta  jjiiaaaa'  hoaring  ors  tho  ^««®tioa 
of  tt»»  eoaeotracy.     Wo  *ilx9  ho*ooor,   call  attaation  to  one  foot 
to  oftloh  a*  »»to  not   roferro49  oaA  whtah  #0  thiol:  t«a4a  otroagXy  to 
•how  tho  «©a»ci©«imooa  of  g^iit  oa  tho  »«rt  of  heth  0MMW  oas  t*U 
*orj   MM  that  i«  tho  attltaaa  of  hoth  WtHmm  md  fotsar  lOiXMI 
B6vav4  B,  JPryor,   a  viso  oro*t<3oat  of  tho  ors*«  ooaoin.iB90tt  «ho 
hogaa  tho  iair««tig»ttoft  for  tho  croao  ooapioiaoat  of  tho  tT«*e#ao- 
tloao  of  "i-hoaao  on^i  ^etsroT.     A9oa.r<3i»*f  to  Pry«r*«   tostlaoay,  th<m.-%* 
rofatag  to  gloo  hia  ®ay  isforx&atioBj    «a4  ifoUor  »ado  f«a«o  *%*$•» 
aoata  oo  to  hl«   o  ooh  otuho,     l»ryor*o  to«tii3»ay9   ao  ojuotod   froa  tho 
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ahatraot,  waa  ae  f©llo*©i      "I  ».*d©  MR  inv©©ti*-.*,tl©a  »»  to    lite  uoai 
©f  thee*  mjtbsecuftnt.  aarehaao©  Kts&d©  ia  1*07,  at  tho  roqueat  ©f  *.r. 
F,  A,  fteloaa,   tho  Pr«»liil«Btt  ©f  th*  ffakaMa  ftadlvoat  <toua»ay  llth© 
eroas  o©sx$l&iaaaC)    aowctia©  ia  th*  fall  ©f  1907,      I  wn   to   the 

©ffie©  ©f  tho  Sb&ttagi  *  Sfoatoni  ladiaaa  Railroad  igMpMJjf  (tho  aroea 
•aapiiaizuariip    aad  told  &r.  1,  Ihwwi!   Uu»  ftgDilliMBii  ©f  th©  Voetora 
ladiaoa*  £th«  ©root  MJfflf 1 afliilMTttJ   that  Kir.  Jhtiaa©  h**d  fe&kotl  ki«  v© 
aaaortain  tho  avaras©  ©oat  p«r  a<su«r«  faot  of  tho**  pitfM»©aa»|   aad 
Mr*   fhaataa  tti&l  ai»  that  ho  had  MO^Ml  a.  r«tp©rt  t©  th©  aaard  ©f  JtJM* 
tore,  afeial  aaemod  to  k©  satisfactory  to  avaryaa©  feat  gftp*   j&«sl*u»*, 
aad  tbith«  ©oal4  ©tit  &iv©  na»  th*  J«if©ravatl©a,     too'S'la®  that  MV* 
Fotoor  kaa  sasat©  the  ©araksa©*,  I  west  t©  hia  ©ffioa  sad  latr©.iuoaa 
ayaolf  to  hi*.     I  had  B*ir'«r  »«t  hia  fc©f©ro,     S  iatr«feeod  ay  naif 
ae  tho  foarth  vi©«  p9*a*a«3£i  if  tht'fokaah  ftallraaa  C©a^*yay,   aad 
told  M»  that  I  had,  him  to  Mr,  ?$M&aaa *  ©ffie©  &©  g©t  this  Ufifm' 
tlon  for  i  r.  &tlan«f  b'jt  had  not   tiu©«e«d«3#   MM   that  1  had  ©<a&©  -iioaa 
to  »o«  him  aa-s  at©  if  ho  ©©aid  ilvo  *m*  the  ar«rag©  «©#♦  ©or  o-iumro 
foot.     Ho  mid  ho  thuaght  ho  soul*  d©  «©#  ©ithaat  way  trash  ia. 
Tfete  woe  ia  kr#  Fat»«r*B  ©ffica  la  &hi  ©ag.o#     W©  wont   iato  *r.  ^ot- 
to* •«  art  vat©  off  ioo  «as«  eat  daaa  at  the  flat  to -pod  doak,  eomethta* 
like  Kali  (ladicatl»g),   &ad   I  thiak  fchar*  wao  aaothor  deak  iaeaed!* 
ately  at  bio  right  hand.     1  oat  £©«a  at  hi©  loft  head*   ftad  ho  got 
oat  a  let  of  etoha  to  check*,  ho  took   khosa  mat  of  a  llttlo  boa&ort* 
aoal  i»  his  a«ck«     My  hoot  r«eolieotlots   i»   that  ho  u&loekod  tho 
•aapaytatat  aa4  took  that*  papora  o«t  of  ther«#  laeludla«  a  littlo 
aaaoroadaa  hook.     1   toir?  him  that  if  I  ©»«ld  «ot  tho  author©  of  th© 
lots  so«*  tho  frost  foot,  m©4  tho  d^oth,   that  1  ooul.i  got  the  total 
ouster  of  o^uafo  foet»   MM   itvldiMf  that  into   th©  coat  «o«14  ^ot 
tho  avera^©  east  MMJ  MpaWi  foot,     at  that   time  I  had  a©  kaoTslodg© 
of  Hat  oaat,     1  had  aorao  MIBMkMMMal  -   aoiae  hi  oak  pay  if  th.s-ro,   -t»d 
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Ur»  »©t*©r  p>i|IB»ii<  to  #laa  HN  the  hl©©fc  maabatra  MM!  th«  1©*  »«*«• 
b»r».  ***'     Ms  hIm  gat©  Mi  tha  tatal  e©#tt   whialfe  I  pvtt  <3©w».      In 

©©»©  ina-t*»««a  h»  ©X©«  &**▼*  «*•  tfc*  a&ssas  ©f  th*  gr»nt©:p»  ©jr  f.rantaea 
am*  X  tninlr  1  put   thaaa  <)#«&•   Mali     E«  w**a  »»f-*rrl»«.  to  hi  a  cnaak 
ataba  **«•  t*»a  ta  tia*  aa  ha  &&v**  is*  tfeaaa  tmiM%$*     I*  tei  thaaa 
eh*»©k  (fatal  rtgat  ant  with  t&a  at&«r  #«*$»#3ra«     A*  fc*  tamaa"  mi 
tteaa©  ©h*ait  ©tuba  JJEfc»J&SJ^^*^im^^ 

&f%«v  h©  b©*  flniahad  #ivi»&  aa  tha  4*a#ri.?itttm  ©f  tb©  $g HJtHly g  1 
ajfcad  Mai  if  h©  h»4  any  ablatio*  ta  gi^lBtg  ata  or  N0  Kalclftf  a  It  at 
«f  tfe*  «»>\©«tea  that  h©  had  gt-raa  tat  My,  s«aaaa»  &»*?  h$  aatd  »©«*** 

I   MH£«    **h*t  way©  th©a«  «h*aks  Sf«9f  that  war©  lis  fajPa*  ©f  lij**   fh©»©at» 

8*  *«*d.   Sfca^JBafM^J^^  *     * 

aatd,    '^h,  y«at  I  a%w  ihrao,  ©a©  far  $$f$$0f  ana  far  $l*>t0OS,  ©»d 
©a©  far  .|3S,i^w.  *     E«  said,    ,2hjaLfeMJ»4$lal^^ 
JaatJaaVaaaftJa^Uini  B**  ***»«*  aa»»l*lnaftf}  ja^ttaf  ^  jftfa  BMJ36J  flttft 
X  waff*  flafl^aalaal  flffi  gfl  jjlilftil  jffljftir '     J  IMUbj   *Xa  that  tnta  aa 
t©  all  ©f  tba*«'     H©  ©aid,    •X  kaaar  H  !■  *****  »•  ta  a»®  *  1  thiaJl 
It  waa  Hal  19*900  ©haaJK* 9     &»©  1  aaid,    •B*at  did  gran  Itaay  that  **•» 
©aval  with  tha  vnataro  Xadiaaaf  [the  ©¥©«©  awajlalnaiif},     Md  yan 
rxm  it  aa  an  ©$©n  a*a««xt,   on**  far  a  Xwf  mm  adYanaa  n*d«  ta  ya«» 
th#  ©s»e  a©  vaa  4©»©  la  tna  Tfnliaalrf*     H«  aaldv    'Yaa.  *     I  «ai#, 
»Tis©a  |il|||1i||   a©»©  ©f  tb.®»«  lta»a  VJRgi  }»©ii»ta  that  ya©i  r«t«ra©4  ta 
gM  Cbtcafa  A  ^aat©»T!i  I?s*i&ii©  O^M  ®r©«^  ©aw^i  a.iaa»ty  »*  net  »«#da<Si* 
1©  sail,    *Tls*.t  say  »©  tr^a  ©©  t©   ta©  ©f  tls©^,  bVl  it  *M  n©t  ©.©  u 
©n©.      X  la©w     that  Hr«   »■■©*»*  5,»d  I  had  «at  ©at«l-S©  ■**©!,   »k^  that, 
I  IMWki  **s  th«  |t©#MI  ©h^«Jt.  *    I  r0»efe<M  ©r«ip  aad   i  ^  tha 

eh«c*  ©tuba  ta  «•  faTKUft  \haai  to  ©«©  if  that  'ra©  ©1.2   «f  Dm  Aaatkl 

JMaWMtCriftbJa^^  m*.^  taak  JlJaWttjBttMJaaV 

MM  I   ttfl"  not  praaa  the  «att«i>  »t  aU4  ftU  aat  logk    |  ,«  at   all. 
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And  tnea  I  gathered  all  «y  pap***  together  «nd  went  haek  to  Mr« 
'.'•^lane's  ©ffiee  Ml  &ade  Mjp  report  to  hiou* 

fro*  oar  ©pinion  that  IFetser  wae  guilty  of  fraud,   tt 
fallow*  that  fee  i«  not  entitled  to  oomcilaaiono  In  may  of  the  p«r» 

efc&aes.     toegPttitf  to  ©ur  interpretation  of  the  <?wi<?«.r!ae,   ae  wo 
have  previously   a toted,   oil  ©f  the  pure**»s«a  ware  Mail  'fey  Sfetaer  ae 
ag^nt  of  tho  or  ©so  p<IW||tn<MIHll  under  MM   eontraet  with  the  srpaa  ©a»~ 
pI.Ain-.nt}   and  tho  ootI^o  ©I*  parehaeea  were  only  parte  ©f  that   ©on* 
tract.     It   la   tho  wall   settled  rale  thsat  an  »fege**t   io  allowed   ©©»»- 
ai®Bi«aa  only  where  fen  ha*  read.*re<|  hone**  and  effielant  «#rwi«o. 
If  tho  agent  hat  feaea  guilty  of  frati©  agaisat  hi*  principal ,   tho 
agent   forfeit*  HI*   ©aasiilaeiene*     $$£&££  w.  l$j££ejU   165  111.    24S,    ?47; 

In  tho  different  jntreftaeea  whieh  wo  have  j|»im»tl  wo 
haw©  indicated  defleite,  reep««jtivtlyt  ae  follow-as     Hmike  parohaae 
#30, GOO;   Jowaiaga-Barrjr  purehaae  i94,6§&i  JLander*»&lnt©fi«>Iteeeeh* 
Flejuaedng  parehaea  $98,310  {   Cpraery  <3©al  Y%rd*  mtrrfrHigi  #l*K>tOGQ; 
C*bh  ©ura>*aa*  §4$ft9$f  Keller-Bafer  purer- aaa  »l^R,uc;0;   Ollehrlat 
parehaae  $34, §18;  lewrine*eravee-*sCauiejr  wuri&hvkm  #1S,$40j  Fater* 
purchase  $17,473 j   trotter  purehasa  |ie,«SOj  Jg%*rt»rs  purea*** 
f8c5t&;  Matthews  purehae*  $14,lSC:j  Blaek  SS  parclteae  $?,05('; 
Kellogg  parehaee  |3!#Gfc0j  BarrtpwSallajra  purchase  fr$ftt$$J   Client  or* 
falrh&nka  purebaee  #&,#&©;  ©Hashing©  parehasa  $17Si:-.     The  total 
aaeunt  ef  thoao  definite  ia  $668, 391 •     Va   think  that   interest  at 
five  par  o«nt.    aha aid  ho  eaKptttea'  ©a  the   amount  «f  ©aofe  def lei t 
from  th«  data  that  falser  and*  hia  final   report  ia  the  purehaee 
flWIllffllall  t©  the  deficit,   to   tho  data  ©f  tha  mtxy  of  the 
Judga«nt  in  thie  ©cart. 

tia    erase  hill  ©f  Hm  ©roes  eeffi^laieiisnt   alleges  that 
fhon&e  MM  ^appae  h&va  paid   t©  the  ©rone  ©eapi *i« *nt   the  sua  of 
#76,000,      As  th#   aria— e<   shewn   thut  nit   «**  ***<■  m~„»~-  *w~*   *«-_-.     . 
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■Mi  Haopos  ©htatfi«$  in   tho  VWrtflHI  tranoaotiono  wore  roo«ivo*t  %yr 
IftMN  f*««  f*feWHfj  ""?»  IMtaft  that  tho  aceousst  of   ?«t»,or  should  }>o 
efoditog  witjfe  tho  »;75,v  -,     Bt<hlFll»a  this  «Hts>tfiat  froa  $693, $91, 
tho  total   *j»ouftt  of  ifeo  deficits,    thoro  r««*iao  tho  *vm  of 
*§?<*, 3tU. 

It  followo  fr®t&  th»   vtows  that  w©  ho*o  IBMgfrlfttti1   that 
£oi$sor  shouM  pay  to  the  or©©**  ssnplaiAafit  tho  sva  of  $B7dv3©l  vith 
intorost   at    fiwa  po»  ce*>i.    OWHIIMtil  »•  wo  haoo  Ia41oo,to4* 

to  %y#  of  tho  »itrtm  that  all  of  tho  ©«sBt»  ahoul<$  ho 
IIMBOo  ■gftftsftt  Potior. 

Tho  tlec.ro#  of  tho  trial   oourt  lo  jpototso*  oxo«©t   as  to 
tho  p«t%  £i  rooting  vot««r  to  pgy  to  tho  or©®»  jj^jritittoiiMi  f^s.U"0* 
a»4  ao  to  thftt  -part  It  it  afflrwo^t    Mil  tho  oauoo  is  r«a&»*3<*«*!  *ith 
>1iroetio»o  Is  tho   irlal   ftigtt  to   onto*  a  <!o«r«f*  in  tWMfc  if  tho 
•MSS  oomal alnaat #   thf  £hlo«4fo  «o4  Wsot*ni  Xa4iafis  *tallro«A 
dompaitv,   is   tho  ton  of  #9741,301,  Villi  intorost   sowtjwtM  a*  wo  ftflEVt 
«nale*t<*4« 

&&&aam  x*  paktj  m  i  ivjm, 

*atehott,  1%   J,t   aa«  Ksftwroly,   J.,    oosear. 


c 
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ntoRLr  o>  in  afAan  oy  xu.m.gx<;.      ) 

Defendant   in  &rror,        ) 

j    noun  to  mmiBAi.  com? 
j       of  cook  cotamr. 

JO&SS'E  CLAkCY,  ) 

Plaintiff  in  .error.       )  -^ 
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ten.  jmstica  lommm  :mmi»D  was  opxmos  of  tsk  oooax. 


.a  it  a  writ  if  %tt&r  fjroeeoutad  toy  the  defendant, 
Joseph  Clancy,  froa  a  Judgment  of  the  £ri»ift-al  eourt  of  Cook 
count?,  en  a  vordict  i#   the  Jury  fStaiSttf  ht»  guilty  of  cofcupiraey 
and  fixing  fell  aunt  ashmen t  at  is^rleeiuaftiit  In  the  county  Jail  for 
the  149m  of  six  men the.        fhie  writ  of  errar  tea**  to»*rs   eoaftoiidated 
for  bearing  with  the  **rii  of  error  £«•   iPS^i1  nroeeeutea  by  3a« 
4ae*oa  frotft  the  jWl<pMii  if  *.b*  GriJ&toal   court  if  iSooi  e*>unty  ok  a 
•verdict  of  the  Jury  finding  feim  alee  guilty  of  ooaeplreey  aal  fix- 
iag    1*  puni* :*»fit  at  lKprieenaetvt   in  the  county  dsdl  for  the  t«r» 
of  eix  aowths,     I'fee  two  ea«e«  mgjf  ii  eoaeldereft  together  «*nd  what 
wo  eay  la  the  preeeat  writ  of  error  will  ayyly  to  the  writ  ©f 
error  &©.    S9vd®, 

the  defendant,   Joseph  ©laucy,  wao  indicted  with  2>aa 
Saeeen  and  other  $>«raone,  #>oee  naatet  wore  unknown   to  the  araad 
Jurors,   for   ©oneniring  to  eoeree  unlawfully  psreooe  engaged  la  the 
*al«>  ml  distribution  of  aaady  nil  esrtifeetion^ry  into  joining  sa 
orjerswilsaticB  known  a«  the  Canity  Drivers*   MM  Salssiaan'e  Union. 

The  error*  assigned  by  the  defendant  ore  (If  that  the 
trial  court  erred  in  liifiai  the  saotion  of  the  defendant   for  a  bill 
of  particular*;  (a)   that  the  evidence  doe*  not   show  that  the  daf enf- 
ant ie  fiuilty  beyoa*  a  reaaonable  doubt;   (?,)    that  the  trial  eourt 
erred  in  ruling  on  the  adalBeioB  oad  rejection  of  ewi dense. 
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The  indictment  e©»tain«wl  19  oolite.     w*»  thin*  it  eaf- 
fioiatttly  informed   the  deformans  el'  the  charge  ©f  which  he  wae  ac- 
cused,     the  i»jUctJ&<MBt   m-M.^irtcaily  neater   the  persona  Whoa,  it  in 
Aliened  the  d«fesd*nt  attenpt'sd  to   ooaree,    Mil  also  «*ll««ee  that 
the  coercion  *ra»  ^.tteaptea  by  injuring  the  property  of  theee  per- 
sona.     Bet  rule  ie  well   eettltd   that  whether   the  State  ©hall  be 
required   to  fuwlih  1  bili   of  particular©  on  the  notion  of  the 
defendant  reet©  in   the  aovmd  leg  el  di  ©©ration  of  the  court:   and. 
that  #lt  ie  only1  in  oa»ee  where  it  ie  clear  that  there  has  been 
en  abue©  of    Ukil  die©  ret  it  a   tb**i'    Hit  denial  of  eu.e.b  Mft&ttt  ie 
helfl  t©  be  error* M  gfJS&j  v.  gjBffiB&i  %m  X11«   **i   *N  JjSfcftf  v* 
The  yeyp.lo^,  MM  111.  IS?,  1*4 «     *«  do  not  think  that  the  court 
afe&aed  tit  discretion  in  APd&y£lMi  the-  motion,  lis  tfiti   case  at  bar. 

In  dieeuaeing  ttet  ©uffloieaoy  of  the  ©*td<mc!©  eoime©l 
for  the  defendant  cent©**!©  that  the  ©wideaoe  Aft©*  not  show  tbat 
the  d©fend»nt  ©on^irad  to  do  the  aote  charged  a$ai»©%  M»f  m4 
that  the  evidence  ©how©  that  tfei  tnjory  It   th«  property  of  the 
perewie  MPatMMi  in  the  iKdiei&**nt  van  not  ftftmltt©©1  by  the  £«• 
fondant  or  by  hie  'direction,  bat  by  unknown  p«rtt©«  Ptat  had  no 
eonaoction  with  the  defendant. 

The  iadiottsont   charged  that  aa  part  of  the  ©onapiracy 
the  defendant  injured  the  motor  truck©  of  the  following  $ar»fin»: 
Kalph  •«  Sfcawie,  ttttNUM  9*  Herdrlch,  Sail  Seller,  frank  Amber »ki, 
Cbarl*©  L,   Johnson,  Theodora  &*   ^©et  »<5  eeorge  Qraub. 

The  ©wlde^c©   ©how©  that  all  of  theee  psreone  were  in 
the  ©andy  hueln**©  MMl  PM#fl   ihwir  own  tr»«ka  or  autftsfiobiletj    that 
the  def©Bd«nt .  tried  to  Indue*  thew  to  join  the  Candy  3riv<n*«'   nnA 
Saleeeaen9©  tfnlpa;   that  whan  they  Tftfnnod  to  Join,   thalr  motor 
truok©  <n«T®  injured  shortly  after  their  ref  tjeal  by  unknown  parti •©. 

The  following  te©t teeny  w«»  erven  on  behalf  of  | •* 
fftfnlni 
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Halph  *'.    Dawle  testified   that  he  wan  *  dandy  Johfcer 
an#   that  *-*  lOMMV  KM  titftlkiiftif    I  -at  '^ile  n*  van  carrying  *  handle 
gf  goods  tfrcx  r.  at©  re  ||   hist  an  tor  truck  the  defendant  Clancy  ©a»e 
up   16  him  an*  asked  his  when  he  wae  goin&   to  Join  the  loaion;    that 
he,   Savie,   sal-,*   "••ftJPf*    thai  iiaacy  held  up  hi*  iiand  a*  a  signal, 
an*   go  he  ill   e©  "a  bunah  of  i&gn  «tue  ©wer  with  hi»  fro*  a  teig 
touring  ©ar  standing  on  the  other  aide"  of  the  street;   that  m  ho 
wan  faftttaj     tt»«  .r;  ■:  Ifl   Rfeg   truck,  Cl^ooy  etarted  t©  talk   to  >-l» 
ahout  joining  the  E&igBj   telling  hiw  that  he  would  have  to  Join  the 
Union  b&fsr*  he,  :)r»*i»,   "Moved  from  that  •§•*$*  that  he  pushed 
Clingy  to  one  side  *snt3  told.  Saanuy  not  to  aether  him*   that  the 
aten  steppe*   sway  fress  the  head  of  the  truck j   that  tie,  iattlgj   aeked 
a  pelteeet-aa  f*y  gr«%ggt&g&4  re^ugetiag  the  pal iceman  to  watch  hie 

■:-k  walle  he  west  Ml  get  the  rout  of  hie  gggde;    ihat  Wlkggi  fekg  got 
l»ie  geo^n  tht  u©  license*;  wag'ijeae;    that  there  wag  a  grow*  around  the 
front  of  his   true*;   that  foe  gggM  not  pu&l  out  the  choke  line  to 
giwe  g&a  to  gtnart   >uij    Duril  he  looked  at  &h©  inside  ©f  the  hood  a»d 
aotioei*  that  eoru&b&dy  h**d  pull*'!  fetal   flfegfef  unt  $&e  line  out  of 
pluah  and    that  he  tt08*4  not   start;   thai  he  natiged  that  the  radiator 
h.&4  keen  choked  if  MttPtl  in  two  £laggg;   that  CI  anew  £**&«  ewer  to  fcle* 
ar.#  gala,   *Y©u  eee,  we  are  able  tg  tak®  care  of  harder  egge  than  you 
are}'*  that  Clancy  gate    eald  that  h«,   &*wiat  had  hotter  not  l«aw« 
until  he  fend  »*15  the  »©a*y  to  4»*»  *»&  &iien;    that  he,  Gaels,   finally 
ntarted  hlo  true'«f  Ml   dreeg  half  a  bloak,    Nod  wnen  h«  ©topped  a  big 
touring  car  stopped  srl&ht  in  front  of  hla*  «***d  a  couple  ©f  «aen  get  ©utj 
that  *5n**©n  ^&s  one  ©f  ifccsaj    ttMRi   twg  ^l&in  ©lgthen  Men  from  the  Kgflg* 
well   street  station  tMMf  there  Mad  that  •*©,  3avie,  drown  away. 

d^r^iac^  ?.  K'?rdrioh  tegtifiod  thas,  he  wa*-  a  wViCioeale 
ggndy  ^ohh-pr;   that  he  knew  the  defendant  wl,Jiof;    that  he  had  a  eon- 

worgation   with  Clarmy  tg  wv.i©b  Cl«n«y  aaii^a  hl»  if  he  *had  already 
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•igned  a*;*  -that  he,   Herdrteh,   »&id  he  tEtOHta*1  to   "eell  hlo 
route,*  that  he  did  not   oars  It  sign  up  that  week;    that  CSXanoy 
•aid,   *W«11,  you  better  get    tft  bofore  next  week;  you  batter  gat 
in  or  you  will  be  ua  again**  it}*  that  be,  ilerdrioh,  drove  in 

bio  automobile  t©  a  Jobbing  haunt;   that  two  BMW  otonuod  bim9  but 
bo  aid  not  wait  for  thorn  ond  wont  Into  tbo  eior*;   that  be  att^o4 
in  th*  store  about  an  hour;   that  when  ho  eame  out  and  got  into 
bi»  auteiatblXa  he  found  teat  thro*  tiroo  ware  pua«turo4. 

£■11  Bailer  testified  that  ho  woo  a  Nobler  in  tbo 
eonfeotlon^ry  buolneoo;   that  while  he  who  buying  good*  in  a 
otero  ho  mot  the  defendant  01  on  ay  j   that  01&ney  Mall  he  w«*  the 
avaoloaat  of  tbo  iandy  wagon  Britare  Hktf  Saltaaum't  Unit*;  that 
Claaey  eoked  hi©  whether  ho  **»»»*.&  to  »i$n  ran  a»!»lleatiea}*  that 
ho,,  Boll  or,   MM  Nl  *a*  not  ar*par*g  to  Join  a  union  an  ho  had 
b*en  conducting  bio  own  buolneso  for  tbo  natt  sixteen  years; 
that  Cianey  oaid,  *tion't  you  think  it  in  a  good;  thing?*  that  he, 
'Soil or,   eaid,   *X  haw*  not  considered  it;*  that  about  m  week  later 
ho  not  Clonogr  at  tbo  sawe  place  and  til  anew  *aidt   *Md»ft  you  eign 
an  anpliomtioa  for  tho  leealf*     that  ho#  Soil or t   said1  *Boj*  that 
again  about  a  week  rjrtor  ho,  Boiler,  stopped  In  front  of  a  otoro 
and  throo  **a  onn*  up  m&  asked  him    if  ho  *wat  ready  to  oign  an 
aopileatlon,*  and  pay  tb*»  |XQ;    thai  be   eald,    **'©;*   that   tho  de- 
fendant Sassoa  wag  one  of  tho  throo  taen;   that  one  of  tho  aim 
taanod  him,  Boiler,  on  tho  ohouXdor  and  Xod  bin  around  to   tho 
back  and  of  tho  oar;   that  aa  soon  a*  he,  Bailor  *  tutA  lm*d  bio 
bank  ho  beard  a  whistling  scund;    that  when  he  Xaolsed  ho  oaw  a  nan 
walking  sway  frm  th*  rtght   tiro  of  tho  ear,   and  that  tho  tiro  was 

Frank  Afcbnrtkl   toot  in  oA  that  ho  know  tho  defendant 
Clancy;    that  ho  not  CX*ney  wh«n  bo,  Aaberefci,  van  NMbt|  out  of  a 
otoro  elth  eandyj    that  when  he,  Anbereki,  wa«  driving  away  in 
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M*   mm  ft*  vmi  mi— ml  hy  i&en  fn  two  or  throe  oaraj   that  ©no  or 
the  tan  *nfl«e<t*  him  off  to  the  ottrt>aton«;    that  fifteen  or 
jjjgfctgti  WM  Jtanned  out  of  fn*  oare;    that  ©n«  of  the  MM  naia, 
**>11»  i*»h©refci,  *&r»  yon  ffti»H  to  3©in  the  !?hi©at*     that  ho, 
Atthorefcl,   eal^  he  MM  net  Ik  ami  Alt  ton  to  join;   thai  the  man   »aid, 
"Yon  h?tt«r  e©*gn  no-ll&.NJ  or  it  Mill  cost  yew  #ia®  or  H8t  to 
got  away  from  h*r©;"  that  tht  «aan   told  hla  t©  go  htaok  to   the  stort 
and  got  $10,80;   that  tit,  Awhorekt,  1901st  h-ask  to  the  etoro,  got  the 
ft  on  ay,   ana  Clwnoy  end  Saoeon  ««»«  qp  «ad  on©  of  then  naked  if  ho 
bad  the  |1O,S0,    *fcnt  ta  &**»  Claaoy  ft  ehonk  for  $10*90  and  Claaoy 
gar*  hi»  «  reeeiui  for  M  initiation  f««  and  three  saonth«*  d-neo  in 
the  Candy  Drivers1  and  Salt «»«»••  tmioa. 

©hjarlea  t,   JohaaoM  tent  tried  that  fee  was  a  tandy  job- 
ber;   that  main  ho  was  in  front  of  the  ©tore  of  a  ©e»ly  ci@alF#4r 
the  defendant  Claney  e*&©  over  ml  auUe^dl  hla  about  joining  the 
Hhion,  eayiag,   "Today  io  the  day,  they  haw«  ail  eign«»d  sro  bat  yon;" 
that  h<*,  John  son  v   ©aid,   *A«   eo&a  an  X   find  out  they  aav«  all   join- 
ed, why,  t  will  too,  tat  not,  today;"  thai  $mt  m»1ft   thio  tta* 
•ewaral  poliee  officer©  ete*»i»ed  y#  and  told  Cl«noy  to  ©,uit 
bothering  hta;    that  MMM  he,  Jnhaeon,   drove  away  in  hi  a  truck  a 
ttanhlne  pllaMti  In  front  of  fcl»  and  oovoral  ana  got  out  and  waited 
to  Know  if  tea  *»i  g*la&  to  join  th«  union ;   that  ho  dr^we  way  MM 
the  oar  again  pulled  up  In  front  of  hi©   truck  &n*S  iens%£  him  to 
the  eubb;    that  a  MM  junped  out  of  the  IMlhtni  and  amaahod  tho 
radiator  of  his,  Johnson »a,   truck, 

Theodore  C.   Boat  teetlflod  that  ho  waa  a  Jobbing  con* 
feet  toner;   that  Just  as  ho  got  out  of  hlo  aaehin*  in  front  of  a 
candy  otort  Clancy  an^  Saooon  ml  th raa  or  four  othor  »eaa  ca»»  up 
to  hi«;   that  Clmssy  mU,   •Do oft,   I  want  yon  to  join  tho    oion  this 
feftorftoonj*  that  he,  'Dost,   mH  tm  wouli  aot  join  tho  union t   that 
Clsaney  said,   *Tfou  batter  join  this    tfternoan  or  yo«  will  g«t   into 
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trouble;*  that  If  he  did  sot  jcin  t©day  It  would   cost  him  25  a 
week;   that  he,  3ost,  went  into  the   store,   left   through  a  side 
door,  got  a.  ear  and  drove  to  the  Besplalnss  street  station  end 
asked  lor  protection, 

Qeerge  Greub  testified  that  he  la  a  wheleeale  Jobber; 
that  while  he  was  at  a  jobbing  house  he  met  Clancy,  the  def«snd**nt, 
who  aak#d  bis*  te  Join  the  ttotott]   the,*  he,  &reub,  refused  and   drove 
to  another  jobbing  house,   and  that  ©laney  and  Sanson  wore  there 
together  with  four  or  five  ether  «san;   that  they  surrounded  hi»  and 
wanted  to  know  If  he  would  sign  the  nanerj   that  ha  refused;  that 
he  then  drove  to  another  store;   that   after  leaving  this  store 
Clancy  and  another  nan  blocked  him;    that  CXmey  »*ked  hlsa  if  he 
would  sign  the  paper;    that  he  refused  and  drove  te  smother  store; 
that  while  ho  wae  there  Cl&ncy  m&  another  MM  Aw<$ro  up;   that  he, 
ureub,  saw  a  mm  running  to  his  oar;   that  h«t  §reub,  rushed  out 
to  get  hisi,  but  by  that  time  the  mm  had  out  the  radiator  of  bis, 
tirueb's,  machine  in  two  places. 

Six  other  witnesses  gave  testimony  en  behalf  of  the 
People  eisallar  to  the  testlsseay  ef  the  witnesses  ilpf  cited. 

There  is  ne  evidence  on  behalf  of  the  defendant* 
An  offer  of  certain  evidence  was  «a4e  on  hehalf  ef  the  defendant, 
bat  the  court  suet  sin  ed  an  ehjeetlen   to  the  offer,     fe  will  con- 
sider later  the  question  in  regr«ri  te  the  ruling  of  the  court. 

We  are  of  the  opinion  that  the  «vi denes  shows  beyond  a 
reasonable  doubt  that  the  defendant  was  guilty  of  a  criminal  con- 
spiracy to  force  certain  persons  to   Join  the  Candy  Drivers*  and 
Salesmen »s  Union.       It  ia  isuaatarlal  whether  the  evidence  shews 
that   the  defends**  himself  actually  committed  the  injuries  to  the 
trucks  and  auteaobilss.     fhe  evidence  clearly  establishes  the  fact 
that  these  injuries  were  psurt  of  the  conspiracy  in  which  the  de» 
fondant     was     engaged.     The  evidence  shows  a  clear  connection 
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hetwoon  the  oonvor  sat  ions  of  tho  dofon  riant  with  the  o*n«rs  of  tho 
trucks  ind  atttossobtXoi  MUI   *h©  injuria*  to   tho  trucks  and  autcrno- 
biles.     Tho  refusals  ©f  tho  VottMHi  ©f  tho  trucks  and  automefclXo© 
t©  Join  tfa©  ttaady  9r  Ivors*   MMI  d«x«tison'p  tfnion  *n«!  the  Injuries 
to   tholr  trucks  MMI  MM  MM  .it  I M  woro  not  undesigned  oolncl donoos* 
Tho  cumulation  of  £m   ©©incidences  show©  dooign. 

In  tho  e*«*  if  SfeggMj*  IfajBBfa   •»   *«U   4»i   tho 
court  said   (p.   ♦©) :      *A  p#rson  who  entourages  tho  ©owssieaien  of 
on  unlawful  act  oonnot  escop©  respensihiXity  by  Quickly  withdraw* 
lug  from  tho  *©«&*»* 

In  tho  ©so*  of  £gfej|  *«  Ifff  iPlfffflf 1  i2*  x*1»   3**»   th© 
©curt  said  (p#  433}  a     "If  it  ho  proved  th»t  iho  fffnihliMitUt  pur- 
sued by  their  ooto  fh®  sa^e  object,  of  ton  by  fte©  same  aaeans,  ono 
i»»rf«?r«'i»g  ono  part  MMI  another  another  part  of  MM   ©Ota*,   M  as 
to  ©oisrelat©  itt  with  a  view  of  tho  attainment  of   tho  MM  ©bjeet, 
tho  Jury  will  ho  J«&stlfi®4  in  tho  conclusion  that  they  >*©r©  sttjgag©©' 
in  *  conspiracy  to  offset  that  object.     h©r  is  it  MMMMMVy  to  prew© 
that  tho  conspiracy  origlnato©1  with  tho  defsudants,  or  that  th«y  mot 
during  tho  process  of  its  concoction ,  for  ©wory  parson  entering  Into 
o  oonoplrftoy  or  coupon  d*»i|»  alrondy  foraed,  i»  d©«ied,   in  Xaw#  a 
party  to  all   sots  d©n©  hy  any  of  tho  other  parti ©o  before  or  after- 
wards,  in  furthoraneo  of  tho  ceaaaen  design, • 

Counsol  fox  tho  JoMTMUMsH  maintains  thai,  thoro  is  a© 
•widen©©  that  tho  defendant  «nt«red  into  an  tgirsMiMH  to  d©   tho 
act©  changed  against   him. 

In  a  oonoiiiraoy  tho  unl  mf\\l  agreement,   independently 
©f  tho  ©wort  act,   const  1  tat os  tho  offonse,     (Tho  ftMMfjm  w. 


horj;,  STX  111.  ISO,  134.)  But  tho  general  ruXo  in  regard  to  tho 
proof  pf  the  MJMMJ  delicti,  It  that  it  is  n«t  essential  that  tho 
corpus  aolieti   ohovld  ho  established  hy  ovidur.eo  indopeM tontly  ©f 
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the  ITflflsuSw  whioh  tends  to  eannsGt  the  accused  with  the  offense. 
The  ssase  evld««©s  which  tends  to  prove  ©n»  assy  also  tend  to  prove 
the  (rtfct>i   so  that  the  existence  of  the  offence  smd  the  guilt  of 
the  d«f  enfant  »ay  stand  together  inseparably  an  one  foundation  of 
elrswsstantial   evidence.      JMBttStt  v*   MM  fcHBftaJU   *3$  BUU   4W, 

tea. 

2ouaeel   for  the  def  gndsat  contends  that   the  trial 
court  eo,«u2ltt«d  orror   la  allowing  the  witness  Jaaee  Boyle   to 
state  why  he  joined  the  (MM*     Boyl*  testified  Steal  a  couple  of 
&sn  asked  him  to  join  the  Salon J   that  he  told   them  he  was  unde- 
cided;  «h«t  they  said,   •tell,  don't  try  to  tarn  m  wheel  until 
yen  ttl|jpt  up;*  that  rfter  the  mm  left  the  dsfenftsftt  ei«a»ey  car>* 
up  and  told  hi»  that  he  "better  sign  up,*   saying,   *$©  can't  vast* 
any  toera  time  h«r«,     1  »a&  going  to  leave  now;   either   slips  up  or 
ire  will  hare  to  1st  the  hoys  taaes  eare  ©f  y©»$*  that  he,  Boyle, 
borrowed  some  jsoney  end  joined  the  mien.     Boyle  thess  testified 
that  ths  reason  he-  joined  the  Union  was.  that  he  "wanted  to  con- 
tinue In  business  that  day  end.  did  not  want  to  he  delayed.* 

*•  do  not  think  that  the  ruling  of  the  court  con- 
stituted prejudicial  error,     heyi*  Merely  » t&tsd  as  his  reason 
fsr  joining  the  Onion  what  was  the  obvious  inference  frt>n  the 
eircua»»  traces. 

Counsel  fer  the  defendant  son  tends  further  Host  ths 
court  is*pr  perly  allowed  the  witness  Slats*  *ei  {sterling  to  testify 
te  .a&tters  which  happened  out  ©i  ths  prsssnoe  of  ths  defendant* 

Moistening  testified   ihat  he  was  ashed  by  the  de- 
fendant Clancy  to  join  the  Union;    that  he   told  Glaney  the  busi- 
ness wae  hie  father's;   that  after  Clancy  left  he,  Sai sterling, 
drove  his  truek  te  a  wholesale  or acker jack  ©osup&ny,  rGf$rr*<li  to 
as  ftueokheim's;    that  he,  Meiatsrling,  l*ft  his  iruek  and  went 
in  the  store;   that  he  saw  two  aen  gvlng  to  hie  truek;   that 
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when  toe  went  bac*  to  the  truck  he  found  a  tire  flat  and  a  gash  la 
the  tire;    that  he  vent  hack  te  Hueekhffin's.     nei  sterling  w»e  then 
asked:      "*.     What  happened  after  that**   and  he  answered,    "They 
e ailed  for  protection. •     Ee  *»•  then  asked,  "Bid  the  police  cons?* 
and  he  answered,    ♦fee.1*     At  thl»  time  neither  of  the  defendants 
wee  present,     fi  think 9  hewewcr,   that  le  Ilil ■■!■!,   as  the  ewi- 
<fenee  shows  that  the  defendant  wae  a  MM c on spi rater  with  unknown 
parties,   rni^  therefore  all  evidence  relating  to  th«  eons-piracy 
would  fee  admissible  whether  the  defendant e  were  present  or  not. 
We  think  that  the  evidence  in  creation  wae  part  of  the  ret.  CttinV 

Counsel  for  the  defendant  objects  further  that  the 
trial   court  erred  in  allowing  the  atate'o  attorney  to   aek  a  lead- 
lag  question  ©f  the  witness,  Joseph  Keyer, 

W«  do  not  think  the  e ejection   le  well    taken,     7k* 
leading  que at ion  was  allowed  to  he  asked  after  the  recollect lea 
of  the  witness  had  keen  exhausted. 

Counsel  for  the  defendant  further  contends  that  the 
court  9tT^  in  not  sustaining  an  objection  to  the  following 
testimony  of  Use  witness  Yane  Hieerdatl:      *I  saw  ai»ney  ask  Uawls 
te  pay  $10  to  join  this.     So*  he  did  not  want  to  join  at  that 
time.     One  of  the  sluggers  said,    '0©  ahead  mA  js&g*  the  truck.  ' 
One  of  the  fellows  nulled  out  his  hatchet   MM  cat  the  radiator." 
!>awls  had  already  testified   to   the  Injury   to   the  radiator  of 
hie   ear. 

Counsel   for  the  defsndant  does  not  Indicate  specif  1* 
cslly  the  ground  of  his  ©ejection.     W«  preeu*e  that  his  objection 
relates  principally  to  the  use  of  the  term  "sluggers.*     The  trial 
court  was  not  eafeei  to   strike   the  word  froia  the  record,  nor  tc 
instruct  the  jury  to  disregard  it.     furthermore,   »e  do  not  think 
reversible  error  could  fee  predicated  on  the  use  cf  the  word  In 
the  el r eunst ances. 


- 


>AMtl  #i  tad* 


■  .  ■      •• 


. 


■ 

»1      *tft      tfc'9      ** 


' 


HI    to*.*:  *»   •*' 


10 


Couneel   for  the  defendant  aaaigne  error  out  the  ac- 
tion of  the  court  la  refusing  t«  alio*  the   aafeadant  to  »?*»  the 
fallowing  proof  iffuvfed  by  the  trial  attorney  He*  the  defaftdants 
*X  expect  to  «ha«r  that  la  the  aaontb  ©f  Saptauber,  A.   ft,  192   , 
there  vat  a  certain  organisation  in  the  City  of  Chicago,  nasaed 
She  wandy  <Je.bb«ra*  Con faction ore'  Aoacctiatioa,  that  a  ooaadttee 
from  that  organia&tion  call  ad  upon  Mr,  JfifcaaatrioJfc  of  th«  Chicago 
federation  of  Labor  to  hava  hi»t  along  with  Mr,  Clancy  «n#  another 
Union  nan,  to  adfsrcaa  the  organisation   an 'I   explain  to   then  what 
baaefita  they  would  derive  fr©ss  affiliating  with  the  Chicago 
federation  of  Labor  ***     in  raf ar an ca  to  faming  an  organisation 
•r  union  to  ha  known  aa  the  Candy  Urivera*   and  3aies<uen*s  Union, 
and  that  Mr.  Fttsoatrielc,  at  the  rec$u<t-at  of  the  Soawittee  of  the 
Candy  Jobbers*  Con  feat?  an  or  a*  aaaootatioa  on  September  fl,  a.  *. 
It&S,  addraeaed  such  aaating  in  referanea  to  tha  hanaflta  that 
thay  would  derive  frr-n  affiliating  with  the  Chisago  Federation  of 
3*aber»   and!  *  expect  to  farther  show  by  thie  witnaea   that  tfcera 
was  an  organisation  affiliated  with  the  Chicago  /adoration  of 
Labor  Jtne^n  aa  the  Candy  iJrivara*   and  aalse*en*s   Union,  which 
•nparaadad  the  Sandy  Jabbara*  Coaf  actionem"'  Association.  ■ 

The  trial  attorney  farther  offered  to  ehow  that  the 
Chicago  Jobbers*  Confectioner a*  Aaacoiatioa  had  voted  to  eatar  tha 
Union. 

Caaaaal  for  the  defendant  atatea   that  tha  evidence 
waa  offered   "to  refute  the  charge  that  your  plaintiff  a  in  error 
were  extorting  amasy  from  thaae  different  individuaie;*  and  eouaaal 
aontanda  that  "this  taatinoay  would  entirely  refute  tha  charge  of 
extortion  aa  lai<i  in   tha  indictment  and  would  aha*  that  eanh  of 
tfceee  aan  ao  avoreachad  te  join  tha  'in ion  b*d  treugh  their  own 
aaaoolatlen,  by  nnjority,   agreed  to  go  into   tha  Candy  Drivere*   and 
Sal  a  ass'.en  *  a  Uh  i  en  • 


N 


•  •    • 


. 


, 


" 


. 
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Hi  think  that  the  evideneo  offered  wee  irrelevant 
and  inwaterial.     *he  *vldeiseo  <iote  not  ohow,   and  the  de?«n dent 
did  net  offer  to  prove  t  that  ell  of  the  per  son  p  wb©»  the  defendant 
attempted  to   ooeroe  into  joining  the  Cendy  Drivers*  end  ^eletsaum'e 
Union  were  neieeero  of  the  Smtiy  looter*'  Confoct loner o1   A»eoe  Action, 
^urthenaore,  even  if  they  had  eeen  Moneero  of  the  latter  aeaoeia* 
tien,  there  ie  »«  evldeno*  that  they  oonoti tnted  »  pert  of  the 
najerity  ©f  the  saemhera  who  voted  to  join  the  Cendy  'Brivere*  ©no 
H«le«Fme«*o  Onion*     Again,  If  &h«»y  had  oomtitntod  pert  of  the 
majority  who  eo  voted*  it  i»  en  mndiopntod.  f&et  that  they  were 
solicited  hy  the  defendant  to  Join  the  Candy  Sri  vera*  ©ad  Saleo* 
»«n*e  ffeion#   and  refaee^  to  Join,     la  thio  etate  of  the  evideneo 
it  It  wholly  immaterial  how  they  jsay  have  voted. 

Wo  sire,  of  the  opinion  that  the  flWtfll"IWt  of  the  trial 
oourt  ekould  be  af  finned. 


Matehett,  F,   1. ,   rand  &©S«relyt  J. ,   oonour. 
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Vs 


The   People    of   the    State    of  ^Lllinok  »    dei'endcnt    in  error,    v. 
Dan  Sasson,    plaintiff   in   error.        Sen.    No.    29,940. 


s&4rz^    f^t^t^ 


^^^ 


Municipal  Court  of  Chicago; 
Superior  Court  of  Cook  county; 


peal  from  the  Circuit  Court  of 

County  Court  of 

iHon. 

the  Branch  Appellate  Court 

this  court    C: — _^  /      —-rf 
irmed     /Cty/A^ 
wrsed — 
«ers©4-an 

inon  filed 


1/-A 


county; 
county; 

,  Judge,  presiding.    Heard 


at  the  term, 


-S-^M 


Rehearing  denied 
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esiding  Justice 


for  appellants. 

for  plaintiffs  in  error. 

for  appellees. 

for  defendants  in  error. 

delivered  the  opinion  of  the  court. 
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Sfyy  t)i«  r«»*ons  »ta**4  lis  tfct  wy.lt  af  «rr*r  mroa*«Mt«4 


lk*t4h«tt,    s%    Y9i    MM   J^NWfXlV^ 1#|    c«»eur, 


9 


i  t-t 


A 


xao  -  i?as4o 


fictlb  os1  ear  <ox«f 

dtftnttnnt  In  Krror, 


■mum    N^#%^p**%#jB  0 

»i*in tiff  ift  in*** 


o?  coot  *raff« 

£40  IX  63  5 


m«.  nmaa  jjfm*&ro*  wo-xvirkb  ths  oroics  at  m  count* 

fhio  I*  «  writ  of  orror  preaMMttoa1  toy  J>att  S&aooa 
froa  *  Jnflpilil  Q#  **»«  Cri»inal  court  of  (So»k  ■County  on  »  *#r4ict 
of  a  Jarjr  flawing  fci»  guilty  of  WWiiflWH^  *n<l  fixing  hit  pOTftihun 
»ont  at  i^riaotnumt  la  Mi  Onunty  j*i*.  for  thn  tors  of  six  joontna* 
Tteio  writ  of  srror  WM  annnoXlaatog  for  bearing  ■with   th*  writ  of 
orror  #o*  2@$»g>  f>rft«o«v»t#d  tey  $$*&&  3iaaoy# 

F#r  the  ronoon*  ot&taa  in  tfco  writ  or  orror  nrooocutoo' 
Vy  Joaoph  vlrifcisy,  tho  Jvitipant  is  tfce  sy»8<«t  writ  of  orror  of 
Xten  Masses  i»  affir»«4# 


katonatt,  f.   J.,  «a<t  tigJhijrnly^jr* ,   enafiur* 


f 


mm*  c»  m  •tin  w  ihii«#*»,  4 

too*llant,  )  LPF&&   JHKS   WgRtttn  COtJHI 

▼r.  of        mm* 

AiniiMi.  I  8  4  0  T :  4 .  6  8  5 


»r»  Hmx«i  *eiarafcai  aKLivtfw  m  cpixim  of  sera  mRt« 

thin  l*  am  o9t»«a1  fey  Job©  nonael,  the  petitioner, 
fro»  an  order  of  the  Superior  oourt  el  Coo*  County,  JtnyfeMfl  the 

rl&ht  of  the  petitioner  is  a  writ  of  atmai«i&ua  ^^inot   tho  A#« 
ft»r< 4acto,  f*«  *.      iBBMBtg  City  £lerfct   itfceaae  I*  &aonet   city  Col- 
lector, W&tf/m  A.,   «3oiltne,  0 en oral  ftjgMMgftfttlMitMLt  of  £<?iieef 
TiiUa*  I*  iWHj  ILeyvr,   e»*  the  Otty  of  Cnloatco,   Itrawtl&f  them 
to   ItfctM  the  trsn*f«?r  of  the  petitloFtor  *e  retail  h«r#r»#e  deal- 
er1*  license  for  1$S4  from  tho  nra*lee«  at  S3S4  fcorth  California 
awemte  |«  tfc<*  ?tro»ai*oe  at  33el  11  *  ton  KT«im»t  fefttk  ■cVJWHKoa'  fcoing 
the rsa^hf area  in  t^e  city  of  Qht«e>go. 

?he  JhBfWIdUam     hare   filed  a  «otion   to   dieKleo  the 
appeal  on  the  gr»nn»?  that  tho  lieoaeo  in  «$uoation  has  explroa 
and  that  therefore  the  writ  of  aandasano  weald  no  i»awa.iil*£* 

*e  are  of  the  opinion  that  tho  roeord  ehnwo  a  clear 
abase  of  ciieoretien  on  tho  part  of  the  aofoadanto  in  refuting  to 
ieeue  the  transfer  of  tho  lieense  in  taftlpmi    and  that   therefore 
tho  Superior  court   should  fta**  graetsd   tho  wit.     But  aa  tho 
liooaao  h*»  expired  wo  oannat  diroat  the  defendants  to   testae  tho 
tranafer  of  tho  l,||jlim  sinaa  there  to  no-  lleenae  in  exietonee, 

on  the  wit  verity  of  Tho  *'eaaln  ox  ral  Eoch^i  r.  CjJa 
of  UpB^hBU   283  111,   RT%4  we  axe  eosspoii'sd  to  grant    tho  motion  of 
tho  defeiHaati  to  <ii«»iae  tho  appeal. 


I 


* 


.    •*«. 
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Coun»«l  for  tK«G  poUtlonor  eontond  thai   th#  c&»«  of 

Itojot  ,.m  MMbJ^JMMa  ItiK  .ft*  JMMMflJUJMttto  *•  *i»*«©tiy 
1»  conflict  *itfc  tfc«  foil©*  lug  *»4«m1  dooiiioao*     JJBJJMBI  ftM>» 

««i  jjgJUi  ftHy  totolki  MBA  ^m^n^Fisftx.tj ftflte  Mi  *•*•  «*i 

£*t»  if  th«t  w«r#  tra#,  tho  rul«  «na#im««4  ia  tho  «&•«  of  ftBBflj  M 

w^ajafttei v.  mug  JtejMtosMWWfr  *»  «»•  >&&*  %t  *****&** 

th*i  isust  too  followM  »y  t*«*     Ml  o*»«*  »©t  involving  tho  eonotruo- 
ttoa  of  the  con »ti  vision,  or  \mm  of  the  'mien,  th*  «*cl»i<ma  of 
fcfco  ttait*4  9t*t«*  Centric  *ro  »oi  binding  M  authority  »a  «t»t<i 
csarto.     fiftlflff  f  i  iimiili  Ml  fit*  462,  4«4;  jflftMHB  %mk  *lti 

IWJU   a8  ***   st*    48%5  BMM^^WbbJtollai fcJ&WttUft*  *S  SUot, 

496,  4© a, 

fcatefeott,  *«   1. 1  andl  Jt'oSurc&y,   <?. ,   toaotur. 


' 


271  -  30184 


Wm  MM   tfTAttl  OF   Z3J.XIS0I8 

ea  rel.   John  Molntyro, 

appellee, 

v«. 


tm.lAfc  I,   333mi*t  aayer  of  the 
City  or  Chicago,     TI-OkAS  F,   LSaKI, 
City  dellooUr,  AJ*  V.   8GRBAK,  City 
CI *rtct   tm4  fiOB$AJf  fX&LXJi*,   Srap*rin- 
te»4ent  of  ■Pol let  ©f  tn«  City  of 

CfcitiifiOt 


AWX4L  j^oi  sunrnxoa 

Of  C0€<&  COUKTY. 
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mk,  $WB$M  Mmmmitt  mLmsam  rmt  omtos  of  $$$  otiisRT« 

Sel&tor,  Jfoh©  &olntyro,   filed  a  petition  mekiog  that 
the  writ  ©J"  jeon<£nnti»  IMI  leered  Greeting  the  Mayor  ®i*  <'h.iea#©  and 
the  other  reerMssndetite  to  grant  hint  a  lieens*  to  ooa&uet  *  retail 
©•verage  tmlWlil  at  3*44  &©wtk  Well©  »troot»  £%ieago,     Boopoad- 
este  answered  itlrtrflm  that  petit loan?  waa  &  pnswon  of  fliidl  ^oral 
character  and  repat&tioa,   sus4  ootting  up  that  ©a  aeeentoer  82,  1984, 
police  effloer©  found  petitioner  in  poee«*si»n  of  in  teal  eating 
lienor  m  hie  pr©»i»©#  for  <«s©  ia  eonaoetion  with  hi*  b%ieine©» 
In  violation  of  the  ©rtilnais©©©  of  the  City  of  Gfeioafi*  tt»d  the 
•tatoteo  of 'the  $tat*  of  Xllinoie,   an**  that  smell,  fists  having 
heea  preeea  te<3  to  tho  Mayor,  petition*?'*  lieene©  woo  revoked, 
8p©n  i  hearing  in  tho  Superior  oonrt  tho  writ  ©f  mon4«fttt»  w*» 
ttlWiit     From  thie  order  reeponieato  appealed,  hot  petitioner 
a«e©  not   V9?»«»r  lis  thio  eanrt. 

It  ia  the  w»li  estakliohea'  law  in  thlo  etato  that  the 
wit  of  MttlttHM  vill  not  lean©  naleeo  the  petition**  shown  a  ©leer 
legal  right  la   the  writ  or  unlooe  tho  party  applying  for  it  ehew© 
a  ©lear  ••ligation  on  Mm  part  of  the  p»rty  again  «t  when  tfco  or  it 
it  eonght  to  do  tho  thing  vhioh  the  petitioner  oook«  to  have  per* 


ag 


«.'?*     "r..i    «&,* 
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fara***.     It  will  not  he  awardad  in  a  donhtful  oaa*,  but  only  whara 

th#  ri,?*?t  a?  tfce  relator  It  clear  and  undeniable  nurnf  the  oarty 
•©u^t  te  be  eeerced  1»  bean*  v?   aetj   al«sa  that  the  writ  aha aid 
not  leaae  to   control  or  review  the  a*erei»®  of   the   Alteration  of 

any  at  at  a  or  nan  lethal  bear*?  e?  officer,  etMtft  WW  aet   »©ught  to 
o»  enf oread  ie  gnati*  Judicial   In  «hf»r**«tort  unices  there  lUMI  been 
a  alaar  abuse  of  that  ^iteration.     It  will  only  i*aua  lAMffi  there 
to  an  arbitrary  abaaa  of  di aeration  **soaatin&  to  a  donlnl  of  fgfte 
tioe.     jfclMnttg  »•  ttBEBU  Appellate  tfeart  *••  £9 543*3 *  filed 
February  3,   1928;  Kjg^MLJMUH^i  JBall  **  &Us£»  A»  pell**  a  Unurt  -fee. 
30130,   fil#d  Beeeisber  14,  1923,   and  canes   therein  eited# 

*he  andieeutaa  eYideaan  li  that  on  Beaeaiber  t,  1923, 
nnliaa  et'Tieert  of  Calaa$9  flatted  tha  praiaisiea  in  »ae»tie*  and 
fora»<S  four  ©«9t»&re  at  the  fear  and  jglwtllff  on  Mm  'bar  of  the  kind 
a»«^  for  a  ®waeh*  for  «?hia:ayj    (feat  MM  the  efflotra  eaa&a  in  the 
front  Aoor  petitioner  atari  ©d  to  pent  ijWi thing  into  the  sink  fraa 
a  battle;   that  one  §4*  the  sfflsera  am#lla#  the  bottle,   Vhleh 
mallod  Ilk*  whiakagpj   that  petitioner  VMM  HMifh»wt>jl     *  aide 
6#ajff  ana  etarted  to  gtt  apt t air*}    that  tha  a 'fleer  then  eeaspellea' 
netitiensr  to  anon  an  a  elaaei  aiHar  the  at  aim  «a<1.  fc*«ad  two  bet* 
tlee,  on#  of  fort  wine  on*  the  ether  of  ahia&ay, 

Cinder  iheae  elrauaastaneaa ,  ae  art  if  the  opinion  that 
there  vat  no  abaae  of  <ile  oration  on  the  part  of  roo^aadaato  in  re- 
voking petitioner 'a  1  lean  an  an  th©  gt<t\mi  that  ha  had  liq;i*or  on 
the  preaiaee  in  violation  af  the  eity  erdinaneea  MM  the  et&te 
at at at e«.     th»  writ  of  aan<la8!«a  ff>»o?jpl4  not  hara  haan  a^araad.,   and 
tha  JndK;»#nt  af  tha  ^aperior  e<?urt  ia  Tmr*t9m<$, 

Jiatehett,  J*»  J^, ,   and  JTah»atoRt  ^,,   eoneur. 


I 
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880  -  301*3 


PKCFL2  ex  rel.   M»«.  J>a  BkAEQ, 
Appellee, 

re. 

wnaxAfc  *.  smraa  et  *i*. 

Appellants, 


t&mf*  mm  memxtm  court 

o?  odok  mnr, 
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£&,  romai  M«suiua,^  Rttxm&i  m&  oeuiwi  of 

Relator,  La£ls*»g,   filed  his  petition   asking  that 
the  writ  «f  Bandeau a  issue  against  respondents  ordering  them  to 
girt  bin  a  license   to  conduct  a  public  place  of  aisussnent  at 
the  IHrtm  known  as  634©  Broadway,  Shi ea®<»,  Illinois,  oopuliarly 
known   *e  the  **erthera  fclgjfcti  Cafe**     Answer  was  filed  setting 
forth  certain  facte  wnd  averring;  that  the  revocation  of  petitioner's 
license  was  lawful  ipj  within  the  discretion  ef  the  officer  charge* 
with   the  issuance  end  revocation  of  licenses*     Wf&t  a  bearing  In  the 
3ueericr  tMTt   the  writ  of  «»J3'?»sbus  wee  ordered   %a   issue,   fron  which 
respondents  anneal*     delator  jjij  not  appear  in  this   court* 

It  is  the  well   settled  i*w  in  thla  etate  that  the  writ 
ef  »fc»3?issue  will  »«t  issue  unless  the  petitioner  skews  a  clear  le- 
gal right  to   ine  writ  or  HRAOgp  tee  party  applying  for  it  HHTs"  a 
clear  obligation  on  the  part  of  the  ps*rty  against  *5nm  the  writ 
la   sought  to  do  the  thing  which  the  petitioner  seek*  to  have  per- 
formed*    It  will  not  he  awarded  In  a  doubtful  ease*  hut  only  where 
the  right  ef  the     relator  ie  clear  m&  undeniable  end  the  party 
sought  to  he  coerced  is  bound  to  »et|   also   that  the  writ  should  not 
issue  to  eeatrel  or  rewiew  the  exercise  of  the  discretion  of  any 
ciet*  or  nuaieipai  beard  er  of  fleer,  where  the  act   MMgfrii  to  he  en- 
forced is  cuaoi-ju*iaial  in  character,  unless  there  fcas  been  a  clear 
abuse  of  that  discretion.     It  will  only  Issue  where  thsre  is  an 


a  b 


■  %M 
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arbitrary  atuon  of  di««rfct:Ien  anauntlHa  le  *  deainl  of  Justice* 

ftmuasm,  **  warn*  ^>«»^« Ce»**  *••  »34»-af  m««  February 

3.  l»35j   ?»»»!«  H  Bftj  j|j|  v.  gljfcy.  Appellate  Court  £*©•   8017*  , 
filed,  Beeenfcer  14,  1ft  &•»   and  caset  therein  oit«4« 

in  aapollanto'  brief  tho  lif.jyrtul  fa*t§  ara  stated 
tfeafc  tho  hertih«rn  JLiguto  Cafe  was  aev   eondueted  ».»  to  eeaotltuto  a. 
put  lie  ttuiftoKoo  and  la  fiwtttt— I  of  *  atiisfetr  of  erdin?«»oo»  of  tho 
City;   that  *  ^a**1*  bM»d»   eiagiBg,   and  othor  neiaeu  w#r#  eoctlMnoa 
ia  the  cafe  until  1*0  &p  te©  e'eleek  In  tho  Kerning,  and  frequently 
until  J* oar  or  five  t*i3#tfti  i»  tiki  IBHfl»&ag|  disturbing  tho  neighbor- 
hoed  Mi  tho  Vnnato  living  in  the  nenxfey  apartnent  heu&ea;   that 
th*  »ur rounding  neighborhood  1*  reel  den tlal  mA  that  Loyola  Uhe» 
ve?«tty  ie  wtarby;   that  UMi  **nteirt*i©#re  g@   iMPi'Ml   in  tho  eafe 
frsrK.  tabl*  fee  table,  in  tI<*>I  ttltm  if  tho  §Sfty  e4NMUfcK»ee4   and  donee 
1»  EfftlfffllH  MMBMerf   Hull  tbey  were  §«*»  in   ?,ote  of  familiarity 
*ith   tho  RMHk|    and  that  drinking  from,  hip  flaafce  «M  indulged  In* 
It  further  aaueored  that  ©a  Au^uet  t?t  1*34,  at  about  StlS  e*eloelr 
in  tho  mnilijajtl  3B*  i**  *&•  eatort&iaere  ua»  insulted  and  kaeoked. 
d<»ort  fey  one  or  the  ^etrone,  tftai  was  ©«»  of  d  s«i&b**r  of  gunmen 
headed  by  lifijt  Alterle;   that  there  wee  a  neliee  officer,  la 
eitlseae*  eXet&M  &&  un*s,n«ad,  in  tho  o&fo  that  ni$ht,  and  tffaftt  ho 
reueastrnteA  fate  the  non  who  nitaeked  tho  <glrl,  tho  officer  *aa 
struck  MM  thrown  out  on  the  ss treat;    that  *daen  tho  ?»elien  «*r  rived 
there  MM  *  ij«B4r»l  tbeetlmi  aeea«,   is  whleh  on  a  of  Altevle'e  MM 
wat  killed  Mi  on*1  of  the  effleere  WHWdli  hy  a  abet ,     it  wa«  alw& 
ehew  that  th»  pf«mi»ot  had  hoon  oleeod  for  about  a  year  »y  Fodoral 
coart  crdor,  for  HftlAwg  into  arte  at  lag  lieuart   liicovio#  that  lottoro 
had  Y<»m  urittor  hy  our  MUM  I  ing;  rooidoata  Mi  tao  area  idea  t  of  a 
hufJateo  atatoiatiea  te   fh*  *ayort  oalHing  attention  to  the  die* 
rentable  ohar«tet«r  «f  th«  oafe  and  MMMg  that  it  ho  oieeoi* 
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It  vm  i»euiabont  upon  petitioner,  in  ordtor  to  bo 
ontitl*4   to    tfc*  liemr-ss,   to  jmtoto   that  ho  va«  a  oaraon  of  good 
•oral   ofcaraotor*     oootioa  306,  Chicago  Municipal  Oostc.     &©  OYi- 
donco  r«#  introduced  toading:  to  ihow  thio,   kjtd  no  eharactor  witnooa 
of  any  ««rt  taotlfiad  at  th*>  feaarlng, 

ttndor  tho  «RiJ»9«t#4  f*eto  tfcoro  «»•  no  afeofto  of  dio- 
oration  or  tftMl  paft  of  rcononaoitto  in  revoking  potltionor**  lioaaoo. 
tho  writ  of  MaMojRuo  ahould  not  hoy*  boon  aererdad,   and  tho  jtttpWBt 
f  tbo  Stworior   oenrt   in   Wltiirjii* 


fcateteatt,  f«   /.#   und  Jeftaatcn,  J#,   concur* 
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ML,  fBMXIN  *fSis*aur  skxzvwtiQ  nut  MKSISK  IV  Iffil  KWtt 

Plaintiff  'bren&ht   suit   It  INMtt^WW  en  ftsoount  of  d*« 

fan  .-J  ant' a  alleged  hreaoh  of  aoniraet  In  fulling  to  accept  -^iS'l  »*» 
for  &ee4a  «r4#r»4   froae  plaintiff  sad  ale*   for  geode,  **r«)i  and 
moron  ar;  .lie*  aold   MM  delivered   for  whien  defendant  had  not  paid. 
%on   I  rial   the  $xay  faimd  far  plaintiff,  *h*  had  IwMMWt  for 

8*f enfant,    MJ|>*1iIIlMfe  ae  eerie   that  plaintiff  noon «n cad 
hor  action  a*  a  .f smith  olaes  ow«  it*   the  Kunl«if>ai   ©eurt  end  ante- 
••quantly  oy  filing  HI  ttj**ttn*l  itmii««att  *f  ©lulu  iaer«***A  the 
aaeunt  «laia«Ml  to  over  ■■}!,  ■■  ;  ,   Ift*   in*  ****  .pro****!**  to  trial  ae  a 
fires  olaee  ©aee,     J>or   trie  «**rt  t#  transfer  the  enee.   .from  a 
fourth  *!■**  to  a  fir  at  •**••  a***   *.*  »aid  to  »e  refers  ifeit  error. 
v»   tfcBBJi   *W  ill.   4S1,     Plaintiff  r«.pii*a  that  ther*  MM 


no  transferrin©*  from  en<*  ©laee  to  a»otherj   that  r*g*rdl*«*  of  the 
itefce  of  iMttfetf  eet  forth  in  the  MMBiii  at*t«&«nt  of  olaia  the  ad 
Aaanua  »&a  never  ©banged  *n&   that  It  *a»  a  fourth  ei»e»  ea*a  i're» 
atari  to  flnian  ®n<l  ee  tried  wiu>s.irt  ahjeoti**  fev  i$#ffe*&MBt« 

ftp©*  referring  to   tn*  afeatraat  to  *»**rt*ln  the  facte, 
w©  find  nothing  therein  to  enpoort  the  contention   ffeKt  the  e**«  e*g 
tranef erred   .iron  the   fourth  eiaee  If    Kb*   i'Lret   olaae.     Th*  ■toilllUJt 
doee  not  tell  we  the   ola«a  of  the  aaee,  nor  what  Mat  j^  din^)||  era* 
of  the  original  or  MMfttifMt  statement  of  ol  ii».     faster  anch   elreun- 
etaneee,  wo  will   •■PVJM  that   the  o»a©  w«©  eemrae«ee>1   en'.  oToeaeaed 
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to  Jt*d#m«at  in  tho  proper   elaas.     Tha  obetroot  *ata»t   show  mwttoro 
MtfUUMl  on  for  r«v«r»&X.     ftovio^ing  court©  will  not   GNMUM  the 
record  i«  f  Jjs4  tfrowdo  i'or  re^arNing.     &,lBofrfcp-*s4t  v.  JIltBlfc 

in  m.  Aj»t>,  ?3;  IhntfiOiir  *«  WrtliMTi  »«  m»  *•*«  c«^j  lB>* 
Xili  hogiiftJB^i  wi  ***«  inn  37*« 

Plaintiff  ie  1b  tho  t»u»in«a»  of  aajaiufaoturlag  *2*©» 
trio  loj&pot  iti«^u4i»4;  «»&ll  l*w»i>»  for  Chriot&B*  troof,     la  Cot©- 
*«*,  is»?#  ^«t'«?it»2L.t  gov©  |4*l*kilK  wif-tiB  i9NNvi  for  ajr&madU 
BBtoly  KlfiOt  Cfe.ri«io*s  tro©  lost?*.     A  WH'il4l#flKli  JjrtWJf  of  the 
lasso©  vfiie  delivered,  but  AffffMtattt  tiULftCtfl  $3t$t  >?;»  t**tifi#  th*y 
wore  fota»«S  to  b©  o©  :5ftf«etiw#  ta»t  it  tt§?&4  sot  »#li   Dun  to  lt# 
Chriot&a©  tra.4©,  MM   ihot-OBpott  it  rofvo»£  li  itHMQpt   **y  ft*  ft**  or 
Aoliverie*  ®&t%  ©l«u»©  tfeai  to   ftU   1%«  H  ti**©***  oitf.nro  It  Mil 
©©spoil?**  to  0|  into  tho  MMttiit   a»£  buy  Btfetl  g   ?  i   p©  &,t  A  Hg*or 
or too. 

Flaifitlff  iatro*a«*4  eVtdeAae  ^''n.:   It   efe*V  |&*t  tho 
l»u©e  idftg  not  tl#f«©tiv©9  hut  tr«r«  »*  tho  .kind  usually  ©msHfo©- 
tursd  (MM  ©old  for  tai©  portioalar  purpog©;   NMBt  in  unprvoklag  a©- 
fond-aiit  nixed  Imspn  ©f  «ix  vol  to  with,  the**  of  fourteen  vol  to  said 

tested  th*B!  tipflhtij»<  whi&ft  mam  liqpfi$*&4  M  mmNbmIA^  *fc*  Impi 
of  lower  Tvltag©  would"  re««l*«  to©  iau©h  current  «M  »W«9B  *«$« 
flBinfcilT   ©tut*©  th&t  th«f  lAMJM  <*eX*voro«i  IMflHI  t*;»ie*3  iss  >;©r 
plant  before  »Mp&«iii  an  I  ^orltod  #r©f©rly.     ?h*>   C*i4eV&t  of  plain* 

tiff  further  ten***  to  nhptt  n  j  -,.-,?©»  a«iiT«rod  w*r*  cf 

el»«r  gta&t  «ad  th»t  4oi*«»4itfit   celorod  HMW  of  Mmmmi|    ^V;*t   t:,r*o 
booo  of  tfco  ias^o  lo  m&iS#  of  o»«i*ositioa  soluble  in  aicotolj   *ot& 
tbot  i»  colerlfig  tbo  X«^p»  JileohoX  is  un«d#  srrioh.  If  it   flMMMI  In 
oontaot  with  tho  b«v«o,  v?lXl  naturally  acftefi   »s«s*.     Wh«t  ar# 
oloi»«4  to  bo  fair  oa&ploo  of  tho  la^po  ^or©  intr<?4^o«4  by  plain- 
tiff i»  «w14ob«o  «b4  oro  ott&choa  to  tho  record  boforo  us  M 
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The   IjjtftMWf  <*f   HM  rtHMHI  le  in  4ire«t  oonfltot 
or  many  vital    ootnte.      J?or  IfcitttAii,    one  iffeMMM  for   tb*  p&ltffttlfff 

t.*«t i  fi  *"*  t>*t    ifat  J*"**  a  coiiweFfrfttlon  wj  Ui  *  rtpyii  tilatlii  if  MM 
itftnlmt,  Nfei   Mil   thot  t«f«UbMt  IM  hiilMg  'USTi  malty  Ik  color* 

in?  t>»e  i»i«»e  »*h  that  it  imffiM  Njf  i*m»*>p  fclam&fty  o©xare<*  jy©« 

Othor   »mgrtt<   for  |jj<   thou   the    seet  e**  ol^lrttlff  *•   lo-w^o.      Sow 
f#»4nnt*n  r  irivawiTi'litl'Ti  iWklal   u,xt  euoh  a  jnwnigafciiii  ooetirred. 
Hw%3fei#  UMi  tfHMli  #iM.fil«<  reoeofiok-ly  oowolleo'  with 
tfco   ootttraet  if   jWf(tf»WIW   MMt   JfrifftMHi  defo&ciant  wat   .Justified  1» 
tiffeiittg  to   MMN$$   the  halloo  oS'  $$mi  or#*v  *9M  o^e  till  «**!*-  f«V 

the  $*f}  -co  j»tt«i4iMi«    TwkUmm  ptia&t  mwj  yimtii  wfcioh  t*«4 

to   -Sls©i-*<Ut   Hl«  fltiMil&AtilMi  if  plttitttlff  **  TOTalon,   MM  thi» 
ftloo    MB  ho   9ft£4   if   (Mf^M6$Ri*i   ev.Moooo.      1&  this  wtieot-t&inty 
vo  ttnil  givo  vMfliMl  to  the  otf^rtaoifcy  of  tteo  J  wry  to  ,fu%»  of 

ttee  credibility  if.   tho  *?;Ut*#«»e»  If  iiitug   the®  Btt4  iEiiltlJMj 
their  ipfMWNMt  UMI  4e»ea«or  «&£&$  taetifylag.    Whatever  ®i»?ht 
hore  heew  ot»r  ootrciot*  at  jwroro,   o«  i  reviewing  nwl  wo  eon 
only  iifiMJI  en  the  foeta:  i*h#n  w#  Hi  if  the  ap&3$|#9  that  t*t« 
oerAtet   1*  tssnlfeefcXy  etraiaat  the  pr*o<*n<*er»R«e  of  the  *?vi4««oe. 
Aft  or  MttfMtiiSftg  tfre  YoirlsyRt  eteriee  of  the  ^ttjseoo**,  if  cannot 
eay  t&ftl   Qm   eencltieioa  »f  the   ,1**rsr  as  to   ttee  fis-ota  w»«  *o  Nearly 
WtMti  that  tro  fdft^Kjafrt   ooonot   staiii. 

Co»pjtAiat  io  »*4«*  *ith  ref  «ro»ao  to   tho  ruling*  of 
tho  eettrt  eu  the  last rust ioae.      The  instruct-oas   M   the   1vsry  woro 
orad.,   MM   ihsj  must  »#  %*tem  s*s  o  ofcolo.      aoB«i?lorl»g  ^3s«  inetrt*©- 
tiono  la  thia  »»y,  wo  &ro  if  tho  opU.icn  ttiat,  whllo  MftBli  )MVti 
■ifbt  bo  e1&j?^tl©o*Vslot  y»t  tMMoa  ca^oeothor   they  oo»taiii«d  so 
irftjuftleiol   *rror  roquiriuic  o  rovoroal. 

the  Ittoortoat  <?uestton  i«  the  oa«o  li  ou«  of  fact, 
*»»  inry  h&*  ^oel^o<f  sigoiuot  tho  iif«n4MB%|   an-i  vo  ore  »ot 
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bavid  Haas, 


vs. 


AoP*ll«*e, 


p.  anAmt&t  and  mm 

OUCH  APT,  Oolnw  Bt**in»ss  as 
John  I*.   Craoraft  A  Co,, 
Appellant*. 
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AjWlAU/yaCM  MUHCTFaL   COURT 
OF  CRICAG'  . 

240  I.A.  636 


KR.    JttSTXGl  HaatASLT   DSLIVHRKD  THS  OPInlOS  CF  THS  COURT. 

Plaintiff  Hal  dsfsadaats  are  rsal  sstat*  brokers. 
Plaintiff  *ae  air   e$-.<pl*ys*  of  d«f«Rdaf:ts  an 4   claiaae  that  unds*  bin 
contract  of  o&ploy&sat  ho  wan  sntitlsd  to  fifty  por  cont  of 
31375,  which  was     e*a%iBelcns  #s*i<*   to   dsf«n£ants  on  the  sale  of 
oortain  roal  estats  In  stetlftgj«     Thsra  have  boon  two  trials,  In 
both  of  wMefe  tho  ftoitlfW  haws  bean  against   the  itfil<|sjrtlt 
Plaintiff  has  reoelwsd  $157.3^  and  now  has  Jjjfjpljlft  for  #630, 
the  b&lanss   elaiiaod  by  hia. 

Tfe©  contract  tsnfler  which  plaintiff ' w&»  asiploysd  by 
jif<irtlti  was  verbal*     Ho   aaye  fc#  was  to  resoivs  what  was  called 
a  listing  ssjaalssloA  of  ton  per  oent  on  any  sal*  of  property 
listed  by  sin  «ith  dsfsn  dents*   ©fflosj    if  a  sals  was  nads  by  hia 
ho  was  to  receive  fifty  per  cent.     Xn  their  affidavit  of  asrlts 
dsfsn-iantt  dsnlsd  that  plaintiff  was  to  receive   fifty  p«r  sent 
son&lssioa     on  any  deal   census^ utsd  through  bid  af forts  unless  It 
was  with  their  knowledge  and  eanseftt.     Ress  Cracraft,  a  defendant, 
testified  that  plaintiff  was  to  receive  fifty  p«r  cent  on  any  cus- 
tomer he  brou&fct   to   the  hause  to  whoa  a  sale  was  <sade,  or  fifty 
per  ©ont  *on  zap  ouetsaer  ws  turned  ever  to  hie  Is  work  up®*,* 
John  Cracraft,   the  oth sr  defendant,   tftstifl«d   that  plaintiff  was 
to  receive  fifty  per  esnt  of  the  eoaaaiaeien     defendants  Wisjys| 
on   sales  slaintlff  MssVi  to   ovstaaers  ho  originated   "or  customers 
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of  tho  ho«»«  that  Kt  turnag  ovor  to  hl»  to  soli." 

I  -uolgering   thone  elightly  variant   otatennntr  ana 
oonatrjing  the  affidavit  of  defofiae  aa  an   adsilaaion   that  plaintiff 
woe  to  roe? It*  fifty  p«r  oont  of  any  comalaeione  on  a  deal   oonaua- 
aato4  threngls  fcia  afforto,  gofengnntn  having  knnwlaage  of  .and 
oonaonting  to  tho  goal,   th*>  trial   oonrt  w»i  juatlflog  in  holding 
in  aeoordanee  with  plaintiff  *»  voreioa. 

Plaintiff  ha4  ®9%  a  Hg>   &ni  BtMK   Gh.fi  nti  en,  who  wore 
at  tewarol  affieee  looking  for  aoairaftlo  proporty  with  a  view  to 
pnrehaelng  tho  MM.     Ho  alee  not  thorn  at  4efon4«ita*  off  loon 
shortly  of  tor  ho  hnoome  eexployog  thorn,     lire.  Christian  eajso  into 
tho  off  Ion  an  4  info  meg  fera,  Crngraft  thai  thoy  hag  feung  a  pi  eon 
of  property  thoy  waning  mi  gnvo  h#.r  tho  leant Ion,     fer®.  Craoraft 
n«4o  eoaao  in^oirion  an4  later  lnfersed  fere,  Gnrietlnji  that  tho 
property  waa  not  for  aaio  Mod  on  nig  not  ho  pnrohaoo**     Afterwar4e 
plaintiff  got  in  touoh  villi  tho  ©*>n*sr  of  thie  property  tm&  owo* 
eeode4  in  brlngis*;  the  ovnor'e  agent  an$  ire.  Christian  togotteftr. 
'Plaintiff  reported  thlo    to  Mre.   Sraeraft.      Tho  tn**r  on  4   tho 
Chrlatione  $MNI   to  an  agrenaont  and  a  eontr&et  woo  onoeuteg  which 
wae  annenBaKatog  hy  tho  a.nlo  of  tho  property  t©   tho  ghriotinnn  for 
|10g,C •    . 

Thoro  io  no  4 lobule  ao  to  thooo  fan to.     SofoM/anto 
»a4.o  no  nt Inapt  to  aoenre  thie  property  for  th*  Ctarintiunn,  hut 
inforwa^  tho*  that  it  ^ae  not  for  nolo*     It  wae  4«w  to   tho  smhao- 
Onont  nfforla  of  the  plaintiff  tfcot  tho  onlo  wao  »a4o,   -usd  ao  It 
wan  nag*  with  tho  knowledge  en  4  eenaeat  ft  tiho  4efen-'?.*ritnt  pin  in* 
tiff  wou!4  h®   entiling  to   fifty  oar  emi  even  undor  tho  ada-iaoWa 
in  tho  affidavit  of  4ef<snse# 

Sfoon  the  trial  4ofoa4&rit«  nought  to  prove  tnat  eg   tho 
tlao  tho  4oal  waa  «le»e4  a  giopnto  nroon  h<?tween  them  a»4  the 
plaintiff  tkligl   tno  division  hetween  thorn  of  tho  ooaaloaion;    that 
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plaintiff  was  olatKing  a  lieting  eoftK&laeien  of  ten  per  cent  of  4316, 
on  the  total   coaasiealon  paid,  $3150,  whloa  vae  divided  aqoally 
eneng  the  defendante  *nd  the  breaere  for  the  aaller,  wile  Mr, 
Craeraft  elalmed   tbat  plaintiff  «m  entitled  to  only  ton  per  e«nt 
of  the  amount  reoelved  by  defendante,  or  $157. 50 j   that  it  was 
finally  agreed  that  defendants  would  give  plaintiff  $1©7*S0,  which 
was  done,   and  put  «p  tho  balenee  of  hie  elata,  or  $187.SC.<,  in 
eaorew.     .Plaintiff  denies  that   eueb  &n  agreement  *ae  made.     R«  ■#* 
alto  the  dispute   end  eaye  that   this  was   finally  ended  by  hi©  tnklng 
$157.  S',  the  oalsnot  of  his  ol&lio  to  be  settle*,?  •ttbooqpontly  aitler 
by  tott  or  otherwise.     Jielien,  tho  agent  for  the  seller,  a  disinter- 
est eg  witness,   says  that  the  1*0  woo  00  laoeh  tola  about   |M   eoisu*lseiett 
that  ho  was  not  «le«*  no  to  what  ajaeunt ,  if  any,  »»•  agreed  up&»« 
fno.ro  is  eonflict  in  the  testine-ny  of  the  ^itn&oeeo,     Goo  trial   court, 
however,  had  tho  opportunity,  which  wo  have  not,  of  eooing  nnd  obeerv* 
in$  thorn  while  testifying  ,mC  wa«  bettor  able  to  pass  upon  their 
credibility  than  ;»re  we.     to  sonnet   soy  that  its  conclusion  to  accept 
plaintiff  's  otory  of  this  occurrence  Li  00  clearly  wrong  o»  to  justify 
a  rover owl. 

Coissplaint   ia  taade  of  the  ruuings  of  tho  SBgrt  upon  ih* 
evidence, hut  since  the  onoo  wae  tried  without  a  jury,   error*  in   thio 
regard, if  any, are  not  sufficiently  prejudicial  to  change  the  result. 

Tho  outstanding  feature,   atsteft  evidently  ce«ss*nde4  itoolf 
to  the  trial    sourt,  was  that  after  defendants  wool  4  not  ^recced  in 
helping  tho  Christians  to  obtain   the  property  they  w&ntcd,  plaintiff 
on  hi  a  own  initiative  became  motive  and  by  hie  effort*  and  diligence 
brought  the*  and  tho  owner  together  a©    stent  tho   sale  ^ao  eonsfSKaaated. 

XhA*  case  should  not  ho   tried  a  third    tine,   and  00  the 
judgment  la  proper  it  ia  of  firmed. 

xatohett,  P.   J.,   and  Johnston,   2, ,   concur. 
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*&  information  waa  fiX*4  aharjjinn;  daforHa^t  with 
cutting  and  damping  a  serial**  mliwWillfl 'ft*     He  ©leaded  net 
gailty.      tTp©»  trial  hy  tha  «v>«rt  ho  wa®  i^ung  gailfcy  auft<1.   ftonteneed' 
%e  thrao  stonthe  JUpri»««»)»ot  in  the  ii«u»»  of  Carreetioa  «ad  fined 
ana  deiXar  MM  eeata.     From  thia  Jtifi«*s*«*t  ho  *&T»p#*la,       Tho  euffi» 
el  on  ay  ©f  tha  Info  mat  ion  As  questioned.     Thi»  la  as  follow*? 


•Harry  !»«   Carney,   a  real  I    the  vity  of  Chii 

li  hi  a  o^n  patsjpajf  aeygaj^  •!*#*  no*  hwre  lata  ooarfc .*?;<:*  in 
Mm  Bant  scad  fey  $**  mi 1 1  •  *  Mi|P  of  8m  ^oopis  of  fehs  State  of 
lillaeia,  giva*  the  Court  ta  he  Xnferi*»d  ?*h  «a<4ar»taa4  thnt 
Itoel  S%v«  h«r*n.*;j'or«,  o«*  lav**.*!  fc&4i  li/th  day  of  Fahffwayyg 
A*   8.  l$28#   at   the  Stay  a*'  tfteio»<ge#  aforesaid,  did  than  and 
thora  with  felonious  iatoat  oat  da* troy  *w«J  4a»A#e  a  oflertaiB 
auto&ohlXe,  tho  a ro party  of  said  Harry  I..  C&gnoy,   ia  viola* 
tion  of  Paragraph  e*t,  ^eitlea  X,  Chapter  M,   tttttvaVf  to  taa 
fora  of  tha  fttatate  in  sunn  aaaa  48*4*  ana1  provided,   and 
against   tho  peaee  MPJ  4igai*.y  of  Tim  JPaopie  of  the  Stat©  of 
XXiinois. * 

13ef  aidant  a.aya  that  this  deoa  aat  sat  forth  spaelfi* 
aaliy  tha  crlae  eh&rged,   for  tha  reason  that  Paxegratiii  43S, 
£eetie»  X  of  Chapter  S®,   is  ©oaoarnad  with  aualioioas  handling 
©f  ioasher  rafts,  ace*s  or  haatfe,     The  Stats  replies  that  tfeis  is 
a  BMsro  waia*oartant  error,   tb*t  th*  oarraat  a«&r*&rfti»h.  Btnthar  it 
430 ,  a»<S  tha  nanhar  of  tho  s«aragra?>h  i»  »*ra  »«r»lu»af:». 

A  adaotatft^aist  of  a  ft<*otl?>a  of  th#  ototuto  «wiy  ho 
eonsi'lored  at  HM  finl HiigJ!     |afll  v.  ||ooj^jg,   f»   XIX.   Aao.   470. 
4  R»is*r«eit«l  of  a  ot^tats  isay  a«*  rojectad   a»   *»4t-aly»ac«  whwra 
tho  aanolaoian  i»  *©onir*ry  to  tho  forr,  of  tha  otatat*  in  aach 


a 
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eaae  aade  and     re-vided.'*     32  Oya  p.   370.     It  )ma  be«c  repeatedly 
held  that,  where  the  information  or  indietiatwrit   e-ibetqnt tally 
follows  the  leoiuafca  of  the  et&tute   creating  the  offenae  charged, 
It  1*  enff talent!?  certain.     Ifl&tt  ▼  .  tt^BMU  N  Ai*«  i*2« 

Coanaei  for  both  parti  ea  aeaueie  that  **&r*tgr»pn  438, 
Chapter  33,  ie  the  *iro»#  |NHN^pN9ll  number  Me1  that  the  ©orgeat 
number  t«  439,   nn<i  yet,  upon  referring  to  the  teewiaed  SJtatutea  of 
193$,  eoisptXesd  ay  Cahill,  era  fffeMI   the  paragraph  in  ^uaatlaa  la  432, 
which  l»   the  ayaabar  givon  |ft  Dfet    i»  f  -ton.      ffte  drawer  of  the 

information  awidently  uaed    tfei  eowR>iiatiea  of  ®t--*vut?»»  by  Jahill, 
whil?i  the  atfconu-ye  briefing  lit*  «?*»«  tMMW  h*we  tti$d  Ifef  one  by 
fteitfc^urd,  vtt&til  baa  different  paringraph  nusab^re.     ihia  illaatratet 
the  aheurdity  of  ;-.,?.  ;ln#  that  tVt#  p*«ragraph  nustb*r  i«  m  eese^ttal 

the  information;  etUerwieoi  a  defendant  «  te&£  eeeapa  j»d.paent 
by  nerely  preaeniing  »«»e  otnar  eeopi  Nation  of  atututag  than  the 
on©  referred  to  in  the  information,     aa  there  *wr«  eaveral  oonpll«» 
tione,   the  aw^i dance  of  pa»lsksa«ot  would   ti*ua  be  MMEJb 

it  is  w*mce4«d    fcteaYt  th»  Municipal  ©ouri  had  no  iurie* 
diction  to  try  feloniee,.  bat   tSm  ana  ef  the  word  *foio«toue4'  in  the 
Information  dose  not  »a&e  the  arim**  a  felony,  an  3  thie  word  waa 
turpluaaga* 

Th*  aj»inta  ejsjAf  in   the  brief  again  at  the  information 
are  without  &«rlt,   *nd  aa  no  other  ground  a  ej*ej  urged  for  reweraal , 
the  jud&eent  ie  (affirmed* 

tUttchett,!**   J. »   and  Johnston,   J. ,   concur*. 
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urn.  m^idis®  jvsncs  &v*» 

•SlUn  THK  0*»X»X01&  OF  TEX  HMH  • 

If;   title  «&*e  a  praXiainary  iajnaatiaa  waa  l»m®4  SSnrah 
7,  X934«  «a  pr^y^d  far  in  the  biil  &f  aaapXaint*  rae  training  and 
anjaiaiag  dafaadaata  ta  the-  toiXX*  their  aaaeral  #ff|anra»  «g*nt»» 
representative  a  am*  stskit,  and  aeaeei^tiene,,  pereeaa,  «t©»»  fraa 
aaeieting,  aiding,)  eanfederatlag  or  «oa»airi»B  %Xt!h  theas,  and 
hiring  kaavXedg*  af  aaid  iajaaetlea  fraa  (X)  "picketing  ar  aaia* 
t&iniag  *ay  picket  ar  picket*  at  ©r  m*  r  any  af  the  b*tiX&in$*  ia 
which  eettpXainenta,  reapeetiaa&y*  aaerata  their  toaalnaaeea  ar  aXang 
tha  reatee  aead  by  peraaae  ia  going  ta  ar  aattin#;  from  way  af  tha 
pX&eea  af  ba@lnaaa  af  the  «e»pX*inantfe#  reaf*»stiT*Xy*  *  *  *j    iZ) 
*frea  aateaiagt  faXiawiag*  ©tapping,  aaaaaltiagg  nan tiage  threatening*, 
awn^oing,   in  t  laid**  ting*  h*rn*aingt  a©  lea ting  tkv  interfering  with 
say  af  eaapXainaata1  eapXayae*  *  *  *j    (3}  fraat  aeiag  aertala 
apaaifia  acta  each  en  ©alliag  an  er  talking  ta  any  af  aaid  •apleyea 
agalaat  their  aealfaat  411,  or  (4)  addreealag  ar  aaplylag  ta  than 
profane*  inmilting  end  baaili&tiag  «r  ebaeeae  ®plthet»*  aa«ea#  terae 
ar  language;   (a)  fraa  aali citing  ar  inducing  thaa  ta    <uit  thair 
enplayaent;   (d)  fraa  aeXeating  ar  interfering  with  any  property 
af  oeapXalnanta  ar  af  their  eapXayee;   (?)  fraa  threatening* 
Participating  ar  aaai sting  in  tha  deing  af  say  af  tha  thinga 
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specifically  f erhid  »n  oy  the  injunction* 

Ae  appenra  from  th«   bill  and  affidavit*  Kupportlng  the 
Inunction  eotplrin&nta  ww  engaged  In  the  euatneea  of  the 
manuf  cture  and  s**.le  of  i^diee  garment*   and  conducted  wh*t  la 
known  «,«  open  ehepe  and  employed  pereone  irrespective  ef  the  fact 

whether  they  Vo  longed  to  a  anion  or  not*  end  the  defendant*  sought 
to  engage  in  e  oampmign  to  compel  then  to  conduct  end  ep«reto  union 
or  oloeed  *hopc,  which  eonploinAnto  refuaed  to  do*  end  'thereupon 
3efend»nte  entered  into  a  oonapireey  to  call*  end  did  efell*  a 
general  strike  of  all  employee  engaged  in  the  miufc etnre  of  ladle* 
garment*  In  Chicago,   &ud  to  ante©  the  ftc»e«  effective  Cfeneed  eon* 
plain*»nt«*   place*  Of  fcuaineeo  to  he  pi  ejected  hy  groups*  of  pereono. 

fhi»  proceeding  end  other  elmilar  pro eo  dings  that  mi 
coneeli dated  tltfcrenitn  for  hearing  tm  thia  court  were  inaugurated 
hy  filing  various  effldovftt*  in  the  e*<«*se  changing  vsrioua  peracn* 
with  the  violation  of  said  injunction  hy  pi^ketim*  the  premleets  of 
complainant**  or  «*own  of  ihe«  and  doing  other  &sta  in  wilful  dla« 
regs&rd  of  said  injunction*      '''rite  of  attachment  mre  letted  on 
Moron  33*  19:14*   to  bring  alx  of  the  respondent*  to  amid  proceeding* 
heforo  the  ecyrt  for  contempt*  snd  on  March  «4,  19£4#  a  rule  wtsa 
entered  upon  the  other  respondent**  including  appellant  n»*o  Herri** 
to  shoe  camee  why  they  and  eseh  of  them  should  not  he  adjudged 
in  contempt  far  viol*  tin**  cold  injunction* 

After  a  herring  h**d  in  eaid  proceedings,   ».t  efeleh  both 
oral  and  aoottmttntftry  evidence  %nr  introduced,  m^  respondent*  were 
pre  stent  represented  hy  counsel  who  er*a»  examined  th«  witness*  the 
court*  on     pril  5,  IPSA,  *nt«r#d  order*  holding  the  eeveral  reapond* 
onto  In  contempt  of  court  for  violating  oald  injunction  and  imposed 
mpon  iNMtl  cf  then  *  fin*,  ond  ogoinet  eome  of  then  punishment  hy 
InprivonNwnt  in  Jail,     the  fines  in  the  s*  oaaoa  ranged  from  $28 
to  |150*   »ai   the  ter*ea  of  imprlaonment  from  10  to  30  daya* 
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Sech  perty  h*s  appealed  froa  the  «Her  Adjudging  Mm 
or  h-r  to  be  In  eontenpt,  end   the  several  eppeala,   33  in  nuaber, 
heve  been  consolidated  for  hearing  in  this  court.     The   *»m  points 
for  reversal  »re  urged  In  eaoh  esse,  viet      (1)   tho  4r>;  vf  s  ieioney 
of   tho   affidavit*  upon  fhieh  said  ir«-?»  of  &tt«tohaent  nno  rule   to 
•how  cense  were  leaned;    {''.)  insufficiency  of   the  evidence;    (5) 
that  tho  severe!  fines  lapeeed  &ro  exoe calve  and  disproportions  to 
to  the  offense I  proven. 

Searing  upon  tho  first  point  it  is  admitted  thrt  the 
aeveraX  Oi»»»  ere  purely  renediai  in  character  rand  constitute 
civil  centeapte.     ttriftJEsJBtttibns  %&*  111.  X?dj  ao.theeM.ld  a  Co, 
▼•  Mogf.r  ft  feoa*  Htm.  Ufa-,  ftu  il  IsWl  %$*  81*  *««•)     £**««;  such 
tho  proceedings  were  properly  Inaugurated  by  affidavits  fllod  in 
the  chancery  osms*}   end  if  they  stated  facta  tending  to  prove  the 
guilt  of  respondent*  they  were  sufficient  to  bring  to  tho  attention 
of  the  court  the  elaln  that  tho  injunction  had  been  viols  ted. 
( gleans ry  v*  ffoonls.  22ft  XU.  6S,  «9.)     &&ch  of  the  off  invite 
states  speeific&lly  th%t  respondents  with  full  knowletffo  of  tho 
issuance  of  tho  injunction,   thereafter  picketed  in  front  of  tho 
business  ?l*«ss  of  conplalnsntft.     Xf  this  charge  was  true  that  feiene 
wee  sufficient,  regardiess  of  any  other  alleged  violation  of  tho 
injunction,   to  nuriwt  the  attachments  and  rules  in  that  eaaao, 
As,  however,   tho  point  was  not  raised  in  any  shape  or  foi*  in  tho 
court  below  it  is  not  propenly  tn^ttn  for  consideration  sad  none  of 
the  respondents  is  in  s  position  to  eonplsin  even  if   the  affidavits 
were  insufficient.     But  tho  point  io  sufficiently  answered  by  the 
rulings  of   the  **preae   -ourt  in  geta.  v.,  BBsft&t   330  ^11.  ltd; 
IsssssssMselA  <fcoJEjuidb1«s*^  '^od  1X1. 

*W;  &!*£*»»  .<>  ?Qft,|>Xje.»  SX»  1X1.  and;   end  yXsnnery  v.  Weenie.  22*  I IX, 
da,   09,   where   the  court  passed  on  the  sufficiency  ef  siailar 
affidavits  in  like  eesos. 

as  to  the  second  point:       bile  counsel  has  est  forth  the 
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evidsnee  in  substance  in  hi*  statement  of  facts  be  has  net  argued 
in  abet  respect  it  in  insufficient  1b  «*ay  of  the  •»■•»•     From  the 
evidence  presented  it  appeara  tfeot  e^oh  of  tho  respondeat*  hod 
notice  or  knowledge  of  the  Injunction,   &nd  no twithe tending  sueh 
notioo  or  knowledge  deliberately  violated  lit   tense  by  picketing 
in  front  of  places  of  business  of  one  or  Mi.ro  of  the  eemplainonta 
for  several  d«ya  of  tor  the  issuance  of  the  injunction  and  oomi  of 
then,   in  fact,  of t«r  they  wore  ettmched,  end  thet  ««oh  and  oil 
wire  manifestly  parties  to  the  conspiracy  to  oarry  on  en  oh  pi  eke  ting- 
In  open  defiant*  of  the  court* «  order  against  it.     Severs!  of  the 
reapondeate,   la@lndiag  appellant*  were  also  guilty  of  violating  the 
specific  tens*  of  the  injunction  in  other  respects,  either  by  *cto 
of  intimidation,   threote  of  physical  violence,  assault,  or  the  not 
of  Tile  e pi the to  against  the  employes  of  one  or  more  of  the  com- 
plainants*    It  io  unnecessary  to  review  the  ovldoaa*  of  then,  for 
an  reepoafteat  oxoeat  one,  namely,  Kami*  Euna,  took  the  witatto  ataad 
or  introduced  any  testimony  whatever  In  denial  of  the  eha-rgoa  mane 
end  proven*     These  main  facts  a  toad  oat  in  coca  of  the  oaooo;   A 
strike   aai  called  by  s«id  dofeadaat  union*  or  locals  agftlaet  *aeh 
of  the  eempialaaata  who  were  oil  eagaged  la  the  seme  lino  of 
business,     fursu&nt  to  that  strike  there  *«.»  const rted  sad  eon* 
f ederated  ootioa  to  prevent  the  employes  of  si&id  compialnante  from 
working  for  then  unless  a  they  union!  sod  their  ohopo;  and  pursuant 
to   tae  eoaepir&cy  eaoa  of  the  respondents  petrolled  and  picketed 
in  front  of  complainants  *   plooee  of  business  sad  intercepted  •* 
followed  their  employe*  going  to  or  coaiBg  from  their  plooeo  of 
work,   threaten  tag  and  intimld* tiag  thoa  ia  oae  w®y  or  another  with 
fall  knowledge  of  the  issuance  of  too  injunction  forhiddiag  oaeh  acts* 
Th«ro  !o  no  denial  of  these  facto  nor  any  attempt  to  justify  thoa* 
;*hile  counsel's  brief  etates  abstract  prepositions  of  loo  relating 
to  contempt  proceedings  ho  does  not  attempt  in  the  brief  filed 
herein  to  argue  or  apply  them  to  the  facta  ia  this  case,     m  do  not 
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think  the  «ttfrioi(KB<iy  of  the  evidence  in  open  to  unv  argument. 

ge*tnsel*e    irgiusent  is  confined  vainly   to   the   third 
point,   the  allowed  cxecoeivenceo  end  dlopropertlon*tene&s  of  the 
penalties  imposed.     Tho  acta  Of  tojot  of  the  respondent*  nor* 
raoro  »ggr«y«ted  or  aontuaraeious   than   those  of  other*  »nd    tho   court 
««nifo'-Uy  rcdogalftod   that  foci  la  tho  imposition  of  different 
panel  tieo.       But  thoro  lo  no  thing  either  in  tho  ooeunt  of  tho  finoo 
or  tho  duration  of  imprisonment  fixed  In  *ny  o»se  obi  oh  of  i  too  If 
indicates  en  chuse  &t  tho  oourt'e  discretion  in  tho  matter  of 
fixing  punishment*     In  i not,  oewtaei  presents  no  particular  toot 
for  o  holding  to  tho  contrary  except  hio  private  opinion,  in  which 
oo  do  not  concur,     tho  ooao  point  ta§  mod*  in  flfrjlp,, , flK  J^Hfl*.*  ftPWB% 
«tw»r«    it  **■  eaid  tho  court  hod  a  lorg*  discretion  in  tho  matter 
and  night  even  in  &  oooo  of  aivil  or  rcmediol  contempt  fix  o  dedl* 
nito  poriod  of  imprisonment*     ither  with  or  without  o  fine,  ond 
that  courts  of  appellate  jurisdiction  war*  averse  to  interfering" 
*ith  tho  exorcise  of  such  dioorotion*     (»•  1M.)     It  io  only  «here 
thoro  io  ea  ahu&e  of  tho  etart*B  di sorption  th».t  am  appellmtc- 
tri  teams!  will  interfere  with  ito  exercise  #     lo  oovoo  of  It  in 
seanlfest  in   this  ease  or  tho  several  ocum»o  consolidated  with  it* 

Tho  finoo  woro  not  excessive  o«d  punishment  toy  im- 
prisonment m*m*   to  hove  oe®n  imposed  only  in  tho   eases  *&ere  tho 
evidence  disclosed  o  defiant  and  contumacious  disregard  of  tho 
court*  s  order  accompanied  either  hy  numerous  or  persistent 
efforts  to  dwfesit  it,  or  flagrant  conduct  in  addreeeing  thro  a  to 
■Hi  vile  epithets  to  employes  of  some  of  tho  complainants  or  "by 
cos  suiting  or  ot/4irwioo   intimidating   then, 

Xnccmueli  *«*  there  *»■&  no  serlono  controversy  of  foot, 
Mot  no  respondent  e*c«pt  one   teolc   th*  witness   stand  or  effered 
any  ^vldsnee   to  contradict  tho  proven  charge e  it  seme  unnecessary 
to   st«.te   tho  facto  of  each  p&rtlculor  easse.       ix  of  tho  respondent* 
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pleaded  {Sttilty,    end   the  other**,    (exempt  fc'fcmte  ftun»)   including 
Hat  SUurrief  by  their  silence  practically  adaltted   their  guilt, 
the  proof  h«ir»g  conclusive   thot  taaa  of   them,  participated  in  the 
picketing  after  receiving  notice  or  ptyttptl  oervloe  of  the  in» 
function,  und«r  circuit  tanoess  indi online  on  utt#r  di&reg&rd  for 
the  court* a  outhcrity,  00100  of  them  ©von  verb-ally  expressing 
themaelvee  to  that  *ffoct,   and  eevere.1  of   them,   including  iio«o 
8«rrie»  having  followed  amnloves?  »«d   intimidated  thee  hy  threoto 
of  violence,  vile  epitheta  on4  aeeauit,   it  is  enough  to  a«y   that 
upon  a  review  of  the  facta  pertaining  to  e&eh  q«««  ve   think,  the 
punishment  in  each  o**»e  might  ho  ohorACtorioed  on  »»d$?*te  rathtr 
thou  excessive,  aaa  none  disproportions to  to  tho  off 01100  proven* 

BO  good  or  logo!  reason  for  ■  reversal  of  the  judgment  io 
shewn*     The  eeurt*§  jurisdiction  woo  not  ©jaoatiojaed,  the  facts  wore 
not  controverted,  tho  cvldoaot  of  violation  of  tho  injunction  by  ooon 
respoadeat  ant  clear  and  undenied,  mu&  practically  tho  only  thing 
for  the  00a rt  to  dotorata*  wes  tho  degr&e  of  punishment  to  ho  ia* 
posed,  which  varied  mo  «fnrcttai«  ae.*r4|ng  to  the  fwetn  of   the  com, 
Tho  punishment  in  tho   oaec  of  ftnao  Harris  M  »  ft no  of  |12»  end  im« 
prioonaont  in  the  county  jail  for  10  aapaj.     It  woo  none  too  severe 
for  her  flagrant,  contumacious  &i%A  contemptuous  violation  of  tho 
court*  0  order  • 

And  tho  ooao  may  he  oolt  with  respect  to  the  other  caaoe 

tho  foeto  pertaining  to  which  oil  »^p»mt  in  on©  hill  of  exceptions. 

In  view  of  tho  recognised  feet  that  the  several  aotat  involve  tho 

oesM)  principles  m&  to  o  certain  extent  the  came  ot&to  of  f &«to#  «t 

leftot  eo  t&r  at  tho  charge  of  picketing  ie  oaatoffat«  of  s*hieh  oil 

ore   confessedly  guilty*  and   that  tho  caoeo  vary  only  with  voofwot 

to  tho  particular  conduct  and  itftVtt  of  turpitude  of   tho  eeverol 

respondents,  it  aeeno  unneceeeary  that  wo  ohould  s*y  acre  in  thio 

tttt4  or  do  acre   then  render  o  formal  opinion  adopting  thio  o* 
controlling  in  each  of  tho  other  ©saea,  w»»aif*n 

Gridley  end  fitch,   J 2,,   concur. 
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Sonac-lidatae'  tar  h&aring  with   this  ap.o«al  of  i-.argarat 
Woleh  aura  tha  appoalo  of  tvolva  ©th#r  r*ape»-**»ta  to  aonta&pt  pre- 
WMNHligl  1b   the  atoova  ♦»»  titled  eauae,   aaeh  of  ah  I  oh  was  adjudged  to 
o*  in  oonte&nt  for  violating  a  preliminary  injunction  issued  in 
•aid  6»t*«o  en  liar  oh  7,  $§&*«     Bo®«  of  the  respondents  -were  fi*j*d, 
antf  some  fined  and  aonteneed  to  i»pri*ea»»nt  in  the  oettKty  jail* 
The  fines  raftged   fro»  ■#!©©  to  #S€--C>,     fwo  of  the  respon'Ser.ta  were 
alto  seatemeefi  to  fajUf^iMimmitj  Marion  Broet^k  for  10  day  a  and 
ieala  Bekolaff  for  SO  days. 

Tfe*  ioJanetloB  restrains   the  d©fpr=  <*nts  to  the   caxi&a, 
their  officers,  agwts.,  etc.,  WN  saeaihera  of  a  aid  union  and  locale, 
and  all  persona,   Rtc,   e*eisrti»gf   aiding,   confederating  or  eonsmlr- 
ing  with  then  MM  having  knoalooga  of  the  in Janet ion  fro*  pi  skat- 
ing at  or  n»ar  any  of  the  bail«ltnga  in  ahieh  eoiapl^inante,  r#op«w 
lively,  operate  their  hnslneesee  or  along  the  rontea  used  in  going 
tfcareto  or  therefrom,   me,   from  following*   stopping,  aaaaultlag, 
heating,   threatening,  nenaelog,   intimidating,  harassing,  moleating 
or  interfering  elth   anyone  employed  by  my  of  said  oonplainanta; 
from  addressing  or  applying  to  any  of  them  any  profane,  insulting. 


?  8 9  . >  I  '■■  1  - 


hussi lifting  ©r  ©©soon*   oplthftt,  n»»o,   tena  or  lang^a©;*;   from  ao- 
llolting  imy  of  *h©»  to  suit  auoh  ©mployaontj    from  Injuring  or  In- 
torfarln*;  with   any  property  utod  hy  rany  of  the  ©©mplainant*  or  any 
of  th«lr  ©atployoa,   an  3  from  throat  on  lag,  parti ©ipatlag  or  aoaiftting 
In  the  doing  of  any  of  tho  thiaga   forbidden  hy  the  Injunction. 

Ih*  eonta&pt  pim»i(ltWi|l  wtr«  inaugurated  by  thro© 
aoparat©  ©rdor»  i'or  mis*  to   ohaw  «aua«   (KflMNPttt  Mar  ah  IS,  1.9314, 
upon  affidavit*  ftlod  la  tho  ©aaao,  MM  ©gala  at  fiv©  of  said  ap» 
pollanta,  on*  again  at  fiv©  oth®r  appall  ant  a#  ©no  against  two  of 
thorn,   and   an  attatlMHWi   agalnat  appall '.»«t   Ida  ftf&koff,  all  lm«od 
upon   affidavit*  apoolfioal'ly   ©harming  gfttffe  of  Item  with  kn©w'J.*dga 
of  tho  la.1«notioa  »y  aorvi«©  of  i  copy  th«?rocf  or  ot!"?r»l*o,  «?,n<5 
with  aloVotlng  1»  violation  of  lt»  tons*©,   and  with  tho  eoaa&laaion 
of  ©th<»r  ifif  ©xoroooly  f©rhidd*«  hy  tho  inyunotioii,     'Fh#  e»«#« 
w«r©  heard  laroh  3fS„  l$f4#  upon  ©aid  affidavits,  &n»trw  of  ©ueh 
appollant©  N  mad©  aaaaor  In  writing,   and  oral  and  iiflimiBtiijry 
©▼Idea ©a.     411  of  tho  dofon^anto  war©  ©afar©  th©  court   rap  r©  a  ant  ©6 
•fey  oounool  who  parti«lp&*«d  14  tho  ©xa&laatioa  ©f  wttnoaoo*  ag.sinat 
each  ©i'  th©»,  and  In  proton  & lag  ovideao©  In  thoir  ©©half .     aft©* 
sue*?  bearing©  th©  a©v©ral  ©onion©©©  roforrod  to  war©  i.-poeod.. 

Buriag  the  ©am©  month  ©ont«rapt  pro  ©a  ©ding©  w©r«  had  la 
•aid  «au««  of  option  ogalaot  various  ©tho*  roopondont©  who  war©  &l»© 
»ontone«d  for  e©nt©2«pt,   ao»©  ©r  whoa©  ap©«ala  war©  oonarjlldatftd   far 
hoar  lag  la  tho  ©as©  of  tho  appoal  of  ft^ULSfiSS^U  •*■©  *•«   80673, 
in  whioh  w©  haw©  this  day  filod  an.  opinion,     fcueh  w©   said  ihoroin 
1©  aapliaahl©  t©  thta  ©«*«  Ml  th«   eaaoa  ©©»aoiidate<3   th©rewtth, 
th©  arf??i»©rtta  in  (A3   of  tho  ©aaaa  root  ©a  practical}?  tho  ©an© 
grounda  for   roworaal,  aamaly,  (X)    tho  Incwf  ft  etas  ©y  of  tho  affi- 
davit© on  #.i*5?  tho  rul©  to  ©how  ©ansa  woro  H»tH£rtt6|   (f?)   tho  in- 
auffici*»n©y  of  th«  owi  ?en©©,   and  (3)   that   tho  aoatoneoa  aro  ©x- 
©oaaiw©  ft©  t©  tha  aaount  if  th«  fin©,   and  cruel  and  unusual.     An 
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additional   ground  urged   1»   the   cas*e  of  agfrgjloff.  w*'1  jttj>j|  4e 
that  the  orders  of  onmmi  uient  hein&  entered  in  &  case  of  eivil  or 
remedial   ©entesspt  ar*  unconditional, 

w»  taid  in  the  JMMtJfaES&i  ***•  t&Mks  none  of  the  *p* 
pell  ante  i»  that  oaee  wan  in  a  uoeition  to   ceaplals  of  the  insuf- 
ficiency *Jf  the  nfftdnvlte  Ml  the  point  wae  raised  in  thio  court 
for  the  first  tine,  their  mffit.lm.isy  net  having;  seen  questioned  In 
the  court  heiow,  MM)  each  ra«i&o»<ieni  having:  'fee en  represented  hy 
counsel  end  given  ample  opportunity  to  defend   the  charges  epitMUl 
hint.     The  sane  state  of  facts  exist  a  in  ih«*se  cases,   some  ©f  |p» 
pell ants  tailing  issue  hy  written  answer  to  the  rule,   flM  ell  gulng 
to  a  hearing  on  the  &erit*  of  the  ehargee  without  questioning  the 
sufficiency  of  toe  pro  needing*  in  any  renpeet*     Vital  W  **£&  on 
this  feint  in  the  fteee  Harris  case,   referring  par tieul arty  to  i^i 
*<  ££&£&£•    230  UX.   194 J  MJO^^J^L:^^.  v.  j^llMr^A-^asUlifflft 

Mfg.  co.  .et  .»>».  S5^  111.  100 j  inggaagac  **  ftwayu  «••  Xii*  #*• 

8111,5  ®  "Brian,  v,  ££&&&£•   ^^  'EMU   $©*,  Mi  equally  applicable  to  the 
'records  hefor©  us.     The  specific  contention   that  the  affidavits 
presented  no  issue  that  r#»pon4ente  could  meet  hy  ad&ieaien  or 
denial  is  without   force,   for  the  hill  charged  defendants  with  sail* 
ing  and   inaugurating  a  strike  to   compel  «e-aspl»in?^t*  to    eonluet  wad 
operate  union  or  closed   shops,   end   eu taring  into   Ml  unlawful  eon- 
oplraey  to  off est  that  ohjeet,   an i   the  affidavits  upon  flfeigh  the 
rules  were  issued  set  forth  the  pie&etin&  m-l  patrolling  in  front 
of  iha  premises  of  the  ccjsplainante  or   MIM  ef   thee;  eueseijueni   to 
the  issuance  of  the  injunction,   the  service  of  the  injunction  upon, 
or  notice  thereof  to  tfee  persons  so  picketing,  and  refusal  of  most 
«f  the®  to  aeeept  it,  their  ^.apreseione  of  defiance  and  contempt 
for  the  order  of  the  court,   their  refusal  to  glwe  their  na&es,   th*ir 
continued  partieio&tion  in    sots  ferhldden  hy  the  injunction,  the 
arroet  of  pickets  who  when  rsleased  recused  picketing  again  in  a 
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short   tim*,    the  arrest  of  several,   four,   five,   and   six  tiroes  1b  the 
course  of  the  strike,   wad   that   they  abused  and  continued  to  fcolest 

and  harass  eosfpl&inants  end  their  employes.     Sot  only  were  these 
lecuahle  facts  oertin«nt  to   the  Inquiry  thus   #*t  forth,   they  were 
snob  smi  to  show  that  each  respondeat  was  a  party  to  the  conspiracy 
charged  to  sxlst  in  the  bill*      It  ie  fundamental  that  -shut  one  does 
to  effect  «%  conspiracy  is  chargeable  to  ell  others  participating 
therein,    mi  hence  anyone  alleged  to  b«  In   the   coneniracy  was  sub- 
ject to  suob.  rul*  or  attachment.     All   thus  brought  into   court  sub* 
Kltteil   themselves   Jio  Its  ,1ur3.sdf  ©tton  en 4  by  answering  or  atfnring 
testimony  in  4efe««e,  or  both,  went  to  hearing  up©*  the  Issues  pre* 
sorted  on  th*  charge  of  violating  the  injunction,     they  cannot, 
therefore,  at  this  tine  Question  the  sufficiency  of  the  pleadings 
by  which  the  issues  were  grijialt <*&$   even  If  defective,   there  bning 

talent  basis  in  the  fact*  above  stated  to  warrant  a  hearing 
thereon,   StMaYt  no   »£#ctfi©  objection  was  interposed. 

the  point  fc,ade  as  to  exoeasiv*  punisf-aetit,    either  as 
\q  the  amount  of  fine  or  duration  of  Imprisonment,  or  both,  has 
been  fully  answer**  Is  what  w«  MsH  respecting  the  i^>i  contention 
»a4s  In  the  case  of  Hose, Jtmt&M*  jBBattb     in  th*  «**«»  cited  abovo 
the  suae  point  was  considered  by  the  Supreme  Court  wherein  it  was 
held  that  the  court  had  a  large  discretion   in  the  matter  of  tapes* 
log  pqalehrsent   for  olwtx  or  rested!  si   eonteispt,   Mai  that   courts  of 
apnollate  jurisdiction  were  averse  to  Interfering  with   the  exercise 
of  sueh   lUseretion.     Kt  have  reviewed  the  *rvVl-moe  in  th**s  seweral 
oases  and  find  not'  ing  to  ewsigest  abuse  of  such  discretion. 

As  to   the  elate  of  the  Insufficiency  of  the  evi  isneo 
to  establish  the  guilt  of  respondents  It  would  sees*  to  be  enough  to 
say  that  while  the  facts  were  controverted  in  soae  of  the  eases, 
the  euffioiensy  of  the  evidence  in  those  oaees  de.pe.aded  isoetly  on 
the  credibility  of  the  wltnesess,  which  the  Chancellor  oouldi  better 
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tolllMJIli  than  *«•     ^itvOut  detailing  the  <rrldene«,  tb«  tuBmary 

©f  which  it  ahew«  stated,  we  think  it  fully  juetift«l  the  court 
Ib   ftjft&isg  that  each   and  all  ©f  t«a»  were  active  participant©  in 
effecting  tht  object  of   ©aid  ©©neoiraey  and  to  that  end  engage* 
in  ©loiceting  and  in  the  ©©asai galea  ©f  •<»•  other  ©oesifi©  act  or 
eets  of  intimidation  prohibits  by  th«   injunction   after  they  »ad 
bean  ©enred  #iih  ■  copy  of  DM  •*»©  oj?  otherwi©©  acquired  ftaowle&g© 
thereof,   aa<*  proof  woi  MifUll  M  ©pacific  act©  of  an  aggravated 
©r  con fcussaei ©u«  nature  which  doubtless  influenced  the  court  in 
lnfllatlng  a  greater  yoM&dNMai  on  eosa©  than  on  o there,   all  of 
which  wa©  within  tn©  sound  dl  ©oration  lodged  in  the  ©curt.     (3#e 
the  •©••©  herein  ©ited,) 

We  fail  to  percelv®  the  relevancy  ©3"  the  remaining 
point,  whlo&i.  ooun««l  a#i  not  argtied,  that  the  order  of  ©©awsdifctest 
in  the  ©a»#«i  of  $&£££££  (•*•  jJiKaJB  .^M^fffe  wal!  w*  conditional, 
IpMHUHUi  a©  by  the  tern©  of  the  order  in  each  eaae  the  respondent 
wae  ordered  IHftitllHlitf  for  a  specif  1*4  tine  unless  eoonsr  §£#» 
charged  by  law. 

^«  e*e  no  reason  for  not  affirming  the  order  in 
each  ©&©••     i'he  fant©  in  the  eaa*s  of  th.«  ©evsral  respondent© 
very  hut  lit  tie,  ao«tly  with  reep-dot  to  ttoo  degree  of  eenitsb&ey 
aad  defiance  «h#«n  to   t&«  court1 »  ®r<X*T», 

AmRaTO. 

Steidtey  and  Xtt©fe9   33* ,   concur. 
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OS   APPftAL  0?   ^LSAVQK   s!AtttOWlCJ#  ) 

Appellant*  ) 

UK.  IBSttCf  I7*(?K  MHtiftmt  TK*  99S9M  of  9W  CotnT. 

this  appeal  i«  from  on  order  of  the  circuit  ceurt 
adjudging  appollont»  lleanor  Sa&lowatei,  ijuilty  of  #on«e«iitt  in 
violating  an  injunction,  by   tho  iwme  of  which  the  defendants- 
•«er*  restrained  froa  pioketiag  or  maintaining  picket*  »i  or  nee* 
tho  premiaea  of  ooaplaia*at9  tt  from  oongrecating  In  front  of 
the  ease  in  furtherance  of  eueh  £U&fft£WJj   fWIM  lltWWiUWIi  by 
threats,   intiei?S :  tion  or  forco,   to  itt<tuee  MHilljHiW  of   that 
company  to  le&ro  its  employo&ent,  from  ru^^al-tln?,   #r  thre viewing, 
ar  intiai die  ting  on  oh  employe*  in  gain*  to  or  f«w  «osplAinsiit,t 
proMiaas,  from  intercepting,  fel?.*wi»ft,  tf  talfctMg  to   Mflp  of  mi  eh 
ww&loyes   HgafLfltst  tho  manifest  l&SJ  of   the  lf.tter,   from  e?ili!SR  any 
of  sueh  employes  "seabs,*  and  from  advising,  enoourftging  or 
assisting  in  tfte  doing  of  uny  of  suoh     cto.     The  or^er  appealed 
fre»  Mi  entered     n  the  e*u»*  in  which  euoh  IllJuiHililUm  m«a  issued, 
and  out  based  upon  a  verified  petition  filed   therein,   against 
appeil&nt,   and  Say  Bonoynaki  and  Catherine  Koppa,  in  Pitpgaiffttlf 
which  charges  that  with  full  knowledge  of  tho  injunction,   the 
respondents  wilfully  Tiel»t#d  it  by  unlawfully  engaging  in 
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picketing  in  front  of  nowpifiinant**  place  of  business*    jmd  inter- 
cepting and  following  ooannAlnant* s  ewploye*  Mid  uUIbr  then 
"scabs,"  specifying  the  particular*  of  two  Instances  of  tho  letter 
sort,   all  to   tho  injury  and  prejudice  of  tho  right*  «nd  property 
interests  of   tho  complainant,   ».«  well  ho  in  defiance  of  tho  erdar 
of  the  court*     ©pen  thio  petition,  o  rule  wss  on  to  rod  on  tho  re* 
•pendent*  to  show  e&uae  why  thoy  should  not  be  attached     nd  punished 
for  eontenpt,     se»  pendente  appeared  and  answered  tho  petition*   »nd 
tho  natter  w  *  »et  for  hearing  at  o  later  day,  at  which  tine,  hy 
agreenent*   it  we*  heard  with  another  petition  of   the  »'»«   -ah^^ter 
and  ©entwining  substantially  the  e*?»a   ilMW*|*jBt   ig  stout  cn«s?  :" 
Berek,     A  mtnfcer  of  affidawite  «rsr«  fil^f  snrt  imttf  .- •.-■■?- 1* 
tectinony  vm   Udten,     k%  the  conclusion  of  the  *^;:rinc,   th«   tottft 
found  till  four  of  the  respondents  gntltp  •£  cor  ♦*rrj3t,  end  *nter*4l 
on  tatter  ofna&itiing!  the  re»prm^*«t  ne^lt  to  fntl  for  tventy  IK?** 
*nd   tho  other  re  (.pendente  for  ton  d»y«  a*,  eh,   |*Sf9K  wJ&tih  or:*-:??  Otdfll 
of  tho  respondents  has  »ev*ir»ll'r  pe^-feotHl  en  erroenl.     fky  agree* 
stent  in  this  court,  the  four  appeals  hfiwe  been  consolidated  t^r 
he&ring  m&  have  been  ha*»rd  upon  the  record,  ahstr&ote  and  brie&o 
filed  in  thio  case* 

Respondent's    jounsel  nont^nd,  first,   thr.t  the  p'-titiont 
oro  "insufficient  to  on  stain  a  decree;*  second,   that  tho  court 
•tfattted  iorproper  evidence;    third*   that  tho   ©enpeten'-  >TtnWWW  ■*••• 
not  jbjntify  the  findings;   and  fourth,   that  the  punichrant  is 
excessive. 

It  i«  conceded  hy  eounsel  that  ttar  yroer"  ding*  in 
tuition  are  for  civil,  ng  distinguished  fro*,  eri«ln*l,    SJmtMft*, 
In  Mshe  v»  the  People.   230  111,  17  4  #   tho  court  h&d  f«e*atMI  to 
state  the  rules  of  procedure  which  i-pply  to  oaooo  of  «Jiie  eh  a**--'-1  tor. 
It  hold   that  wuch  pre oe  ding e  nu^y  he  con  enoed  hy  petition  or 
affidavit  filed  in  tho  court  in  which  tho  injunction  was  issued* 
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whether  eowseneed  toy  petition  or  Affidavit,   "the  slleged 
contempt  n««4  not  be   cot  tut  in  the  petition  or  *ffM«ftt  with 
the  es»e  particularity  Ml  is  r«xjttir«d  in  «  eri*tin»l  inform  tien 
or  indlctuenti*  that  on  the  hiring  of  en  alleged  civil  contempt, 
the  oeurt  is  not  confined  to   the  resp©n&«nt,»  eipora  snsvnr,  hut 
•may  hear  dTfidodrlin*  or  any  other  proper  teatiaony,   to  i-nstole 
the  court  to  determine  the  truth  of   the  —tint  s.eeordlng  to  justice 
end  equity**  end  that  oaeh  »  proceeding,   from  th#  too  ginning  to   the 
end,  in  "in  oil  of  ito  procedure,  ee@entir.ily  a  civil  chancery 
proceeding,    oonforaing  itself,   in  its  pleadings,   character  end 
iUAntity  of  proaf  rehired,  &md  in  ito  course    through  the  apnellntn 
tritoun&le,   to   the  rules  m&  prootlon  spplisstole  to  oth  r  dhanosyy 
proceed ingo** 

in  effect,   that  if  the  court  em  ono  iron  the  petition  and  offi* 
d*Ylta  filed  th*t  the  respondent*  h»d  notice  of   the  omarge  against 
the*  end  a  reosonanlg  opportunity  to  intelligently  prepare  their 
defence,   that  will  ho  sufficient*     This  wo*  followed  in  |||jassiatt 
*•  £&J£*12ie£»  ®a»  111.  63,  where  it  «»s  o*44  (p.-  66):   sXt  is 
sufficient  if,  either  toy  petition  or  ewom  statements,    the  matter 
complained  of  is  Brought  to  the  et  ton  tlon  of   the   courts  "  *nd  held 
e  petition  to  too   sufficient  which  VM  Tory  similar   to  the  petitions 
filed  in  the  present  ease* 

TTnder  these  Authorities,  the  petitlna*  must  toe  hold  to  too 
sufficient*     By  then*   the  respondents  were  fully  adviood  of  the 
charges  sgalnst  thorn*  end  they  h#d  the  fullest  opportunity,  in  person 
end  toy  counsel,  to  meet  such  chargeo.     moreover,  th«   record  dots 
not  show  thnt  they  otojeoted  «*t  any   tine  to  the  form  of  the  pro- 
ooedingc,  or  to  the  sufficiency  of  the  petitions* 

The  chief  ground  of  complaint  bo  ems  to  toe  that  the 
court  permit t«d  evidence  to  toe  hnsrd  eono^miag  eete  of  the 
respondents  which  occurred  after  the  petitions  ngeimst  them  wore 
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filed.     It  deee  SK$CA9pe*>r  th&t  sane  evidence  of  this  ehar<-ater 
naa  ae^rd  "bjr  the   ehnne^llor.      .*e»uainff  th  t  amah  OTideaee  w&» 
incnapu>t«mt*   tttili,  under  tha  familier  rule   awlieable   to  ell 
eJjRt»fl*ry  as-aee,   it  will  be  ?wre  sawed.  In  tba  »b«i«ne*  of  *ay 
ehewing  to   th«  contrary,  th**i  the   ebwnoalloff  »et*d  only  unon  the 
©nitoetant  erid«*ne:   *«td  If  the   record  oeateiaa   eoffioleiit  competent 
nvldeaoe  to  ;ni.etnltt  the  fltMNMfci    ***  •WMSf«  if  »V»   i»  adiKittiHtf 
the  incompetent  to»ti«f»my  May  bo  reaerded  an  hilsliMi     tflBBMJJ 
*•  ^^P^'   *3»  111,  1*2.  132;  SflttMLXiJftfittiUfti  **  IIBee.   5<ytJ»  582.) 
Ybare  ie  nothing  in  the  reseri  to  a&ew  thiit  the  ahanealler  baaed 
bis  finding*  and  judgnanta  upon  tb«  alleged  laeeup^tent  testimony* 
and,   in  our  pinion,   there  it  **»»&«  evid«?»e«  la  the  raaord.   &|>.urt 
from  any  eonaia* ration  ef  Hn  n&lagad  laseaaoteiit  evidence,  to  eae* 
tain  th«  findings  and  Ju  dgteonta  or    tba  oourtt 

At  to  the  ooaientiaa  t&ut  the  *Trii*»ne«  i*  inaaffieient 
to  £a*Ufy  the  findlnga.  «a  aavo  ft&rcfttlly  etadi"^   th#  avideaaa 
in  the  rooty*,   snd  *o  fiad  the  i£#af  ygagWtf.OJWBMi  •<??  the  eemtpetemt 
evidence  eapnerte  the  finding*  of  the  ofenaaalltr*     It  was  aheva 
that  tea  eoatpleinaat  in  u  HMKl fcetartr  of  ro«tR*e  draeeac  Ml  baa 
i  large  number  of  empleyaa;   tact  la  the  immediate  vicinity  ©tf  the 
aramseo*  occupied  by  it  are  many  other  jitrBnnft  taamufea  tare  ra.  and 
that  tba  afriee  of  the  gfnmtmt  vcrlcere1  unions  ie  laontod  in  tba 
same  vicinity;    ths»t  a  strike  «a»  an  because  the  ahepa  of  complainant 
and  ether  mannf &c tutors  ware  "•Open*  ehanc;   that  the  respondent  lavak 
le  one  of  the  aaiaa  of floor a.  and  that  the  tare a  woman  re^aoadaata 
oara  employed  oa  behalf  af  the  galeae*  to  "da  organization  work* 
which.3   »a  one  of   then  cxproesed  it*   *ecmoiati  in  appro  obtains 
people     nd  inviting  them  to  join  the  anion;*  that  the  respondeat 
bavax  eageged  <3Hy  in  "aiekBtiag**1  tmi  epaaran  tly  dire  a  tad  its 
that  on  two  aoe«aiona#  after  he  wa«  aarrad  with  a  oapy  of  the 
injunction*  be  follovad  women  aapleaaa  of  ooiaplainaat  sad  called 
theei  *aoabe;*  that  the   three  wenan  re^pondanta  were  engaged  daily 
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in  pldketlng  at  u»4  »«Kr  eewplainant'o  premieee*  rb*  that  on 

oofaral  ©«?.■  anion*  they  followed  eiaployaj*  of  eoteplaimint,  called 
UMI  "edahis,,*   tfordatened  then  *ith  pcreenal  violence  ,  and  in  at 
least  one   tedM*   uus;.uXted  *&E4w  ftS    tho  eezpleyefc*  for   the  evident 
■purpbm  of  istfjalde ting  euoii  c»|»ioye»  nnd  eswsinfl:  thea  to  (pit 
th*ir  «aal*yi»wnt  with  complainant.     All  then*  o«t*  wr*  don* 
B#tcf  it  ipae  proncd  th**t  l^wpilrtltMtl  were  folly  aware  of  the 
i«au**i«e  of   th*  injunction  ®n&  »er*  *»gti«tg  in  open  optionee    of 
it*     the  reenonticnt  t&dj  oivotti »  «s«o  in  tfe*  only  on*  of  the  four 
0*10  cl*l*&  she  wae  not  ptiattMft  with  I  eepy  of  the  injunction* 
'  awitt'.  tteot  in  h&r  war*  of    "organising   the   trade**  oho  tteed 
dslly  for  hour*  in  front  of  eoRpl&inunt' a  ejreaieu*  and,  while 
there*   she  *&o  &  oyintod  notice  lasted  «n   the  door*  anion*  the 
testified*   fend  did  ndt  rood*  *  ft*  cento  I  hoard  it  is  an  Injunction 
there*"     tit*  evldeiMM  shoes  tAo  notice  referred  to  «u*  »  copy  of 
t&«  injunction*  ohloh  eas  900 tod  no  000s  Mi  too  injunction  woo 
granted.     It  •**  disc  Jftd^m  that  sisiilar  Mtiooo  were  potted  eon- 
•pisuov-j  Ly  5.L.M*sa«r«?#  MH|I><   to  #11   the  defendant**  and  personally 
•eppndl  9  1    ---     iHMBP  respondents  #i  III  *ja»j&  one  w&s  engaged  in 
pi dieting. 

Ai   fcg   **m  a»nte*i*iott  foot   ihe  pnaiiifeMont  is  exoetslvo, 
otn§.n«el  for  ryapendant  fetitopn  ti*o  pNtietilM  that  in  »  eiv*l  denteapt 

h     i-f  hy  i^rloo&m&t  is  uoi  p«niitted*     *e  *his  contention 
M   i     MMtfgti  to  ony   feat  the   contrary  ««■  expressly  hold  i» 

l*»Jto.ciaad  I  Co..  v.  gimps  BafflE  !»»•  **•  WBU  **«»  *»d  m«  re- 
ou^niw&ti  ni  »  puiiifc5dat.'nt  ihat  uonld  on  is$o««d  in  a  proper  e^ao 
in  Et,ko  ryj,  Vtm  ftBtfj »  ott.py^»       wo  de  not  regard  tao  pen&ltios 
i«po&«d  on  rti-pen  tnte  &e  feeing  fxeo«8ip»  in  vi»*  of  all  tho  f»cto 
and  ciree>ii*t&nocs  in  trld*ne««     tint  penalty  shall  00  iatposod  in 
a  P^rticul^r  cr=.«e  of  siril  contaapt  mat*  in   ta»  natttr«  of   thiegc* 
roct  largtiy  in  tteo  dlsoretian  of  tho   ohfencollor*  and  eertalnlj 
it  oxnnot  he  aaid  in  this  o&so  tha.t  tha  diaor«tion  of  the 
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On  appeal  in  th*  wetter  of 

AppoXXntrt* 


MB.   IMMfKffii  mCH  SKUrWRffl)  THE  OPXJJXOST  OJ?  TKK  CO&H*, 


!Me  ie  on*  of  tweXto  op$#»XR  perf«et«a  from  the  «s&jae 
order  of  the  superior  imft  of  ft**8  county  adjudging  th*  t«*i*« 
•.ppeX.ianto  g&iXiy  0/  WWlMWyl  of  «*urt  ff*jf  vicX?air»g  on  injunction 
*at*i"««i  $*i  RttJNdl  4,  XC»4,  restr&lmi&K  $b*   op;;ftXt«at«»  ***  MM 
Motor*  tt  gKSMMl  w*rk*r**  unions,  ©ad  **X1  fortMU  &Mi$g  or 
oonf>~  derating  #ith  thca*  froa  picketing  in  frcmt  of  ia%&  near 
MM^UAmHHM*  plMpMII  In  furt&--.jv&c*  of  m  aX3ege3   oftnifplrmop' 
to  Injure  th*  O8aploia*at*»  ****  rjr*  fltanufocturer*  of  latitat' 
dro&soe.       ThfeB*  ttmlvo  oaponlo  mrt  conaeXldeted  in  thin  court 
and  hoard  upon   the  record,  nbetroct*  and  IvAafl  filed  in  thin 
oooo* 

the  prece^diags  ttg^inet  appellant*  noro  instituted  by 
the  fixing  of  of  i<isrit«  in  the   e*meo  in  *hieh  the  injunction  nee 
le&ued.     Upon  the  fixing  of  th«se  effiduvite,  ordure  noro  entered 
directing  write  of  ottoohnont  to  lassae  againet  the  reapoadent** 
and  upon  mch  isrlta  they  noro  brought  into  court,  at  different 
time  a,  oad  the  reopen  order*  eere  entered  sotting  »  d«y  for  h*«r» 
ing  of  the  charges  Meal  in  the  ef  fidovito  «nd  rcie&elng  the 
respondents  from  custody  upon  their  own  recognizances.     The 
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record  oho**  that  #n  of  them  ?*ppeor«d  in  pore en  end  by  <?«tt»*«l. 
et  the  tri&ij   thr<t  no  objection  wtu*taT#r  umo  aode  Nt  *ny  time 
(during,   th?    fttf«A  to  the  &wBi«r  in  *hiah  th«  re«p»nd>nte  nod  been 
brought  before  tJa*  ■•writ  swr  te   tiie  for*  of  the  proeeedtnfro. 
All  were  tried   together  et  the  come  tine  upon  or  el  toutine-ip  «s 
mell  M  »p*n  ifc*  offidotlte  ps-eviouoiy  filed,  which  oere  ro«4  in 
evidence,  end  ?.,.t  tli&  conclusion  of  the  hearing  the  gffMillti 
core  found  guilty  •#  eMMM|l  of  court  for  violation  of  the 
injunction  fchtve  &enUcnt*dt  and  opponent  Mary  foreult*  wd  five 
Otv;sr  reopen  iente  were  fcevfe rally  fined  #Uft  each;   the  respondent 
Stt&enie.  &shlaehtft  ta»  fined  £1£C|   too  respondent  2fcVt<i  Jtrauee  me 
fined  $156;   too  roiyfudttjlt  teedtre  MxIgt  woe  finod  $3B0j  the  **• 
ependent  Minnie  ^eidel  «a»  fined  #!«&»  and  in  edition  wee  sen- 
tenced to  4 »il  for  five  cU-ys;  «nd  too  respondents  kerrie  &r&vi« 
itnd  jolin  Oo^tlieb  were  each  ecve  roily  fined  tt&0§  casa  in  addition 
were  eentomoed  to  $sdl  for  fifty  4op»  »OiH> 

It  io  contended  iiut  ike  superior  fteuffi  dis  not  ^o^oire 
jurisdiction  of  the  K|>;.&li«atn  by  the  «e*e  fiuct  th*  t  it  ieisued 
fcttfidhsamte  for  i&«m#  for  the  re&son  £b*»t  u*  »iii,,i\iis  rer 
ftttetthment  were  not  sufficient  to  require  A#p4lJkNm$l  to  **;«•»  r 
the  iiume*  nor  reject  them  to  a,  penalty.     Thiu  eon  Mention  le  not 
argued  in  the  brief  except  by  reference  to  IViMN  in  two  other 
similar  cases*  opinions  in  which  ore  filed  herewith.     The  point 
made  in  eueh  other  briefs  io  thvt  the  preliminary  proceedings  &re 
iiuuf!  lcUnt.     %'ltheut  repeating  stoat  is  ©**id  in  the  editions 
filed  in  thoee  eceoo*  it  will  be  euff talent  for  the  purpose  of 
this  ofcbe  to  say,  first,   that  no  Objection  tue  made  that  the 
etoargee  of  the  rcopeadeitte  were  ineuffiolettt  either  in  form  or  in 
substance,  nor  did  she  respondents  el&lm  they  did  not  know  with 
«>h&t  they  wore  eh&rged;  end,  second,  it  io  Apparent  iron  the 
record   that  they  were  fully  informed  of  the  nature  of   the  charge 
against  them  end  bed  every  rensenoble  opportunity  to  defend 
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agalnat  the   imn;   and,  undar  the  author!  tie*,    this  is  all  th&t 
Mi  required.     (I^Jlf^^lHft^jURJdt*  *  III,  I7ej  SL,Bjr|t|i..T. 
The  People.   2X6  IU.   »64j  tannery  fjjfrj&g&b   335  111.  62j 

It  is  n«»t  contended  that  the  finding  that  all  the 
respondents  bad  notice  audi  knowl*dgo  of  the  injunction  ana  the 
contents  the  reef  is  erroneous  «md  net  sup?serted  by  the  evidence. 
There  is  no  merit  in  the  contention.    Keopomdemto  did  not  t»ke 
the  *itne*t>  stand,  nor  introduce  *wy  ©ridence  disputing  in  any 
■tanner  the  testimony  of  the  wltnta  ©as  who  testified  for  the 
complainant*  or  the  affidavits  read  in  evidence,     the  evidence 
shows  th*t  for  many  days  before  the  MturtWMll  were  i#«ued,  and 
niter  copies  ef  the  injunction,  printed  in  large  typo,  »*«•• 
posted  in  conspicuous  places  at  the  entrance  to  complainants' 
bull rtinge,  large  numbers  of  the  strikers,  ononis  them  respondents, 
continued  to  autre  1  up  and.  down  in  front  of  complainants'  premises, 
directly  in  front  of  such  notices,  accosting  employes,  interfering 
with  their  coming  end  $oing,  celling  then  "ec-^fi,"  threatening 
them*  end  ©ven  resorting  at  tines  to  actual  violeooe,   that  the 
police  were  called  end  made  many  arrests  ef  the  persons  oo  picketing, 
hat  the  offenders  returned  as  soon  aa  hail  had  hewn  furnished;   that 
«ome  of  the  respondent*  were  warned  that  they  sore  violating  the 
injunction;   that  attempts  were  matte  to  ssrv*  oopiee  of  the  injunction 
upon  all  ef  the  p| elector 0  hut  In  most  oases  such  service  »ao  refuaeds 
that  several  of  renpondento  sere  personally  served,  however;   that 
eon*  of  the  picks tern  were  brought  into  oonrt  and  fined  for  eon- 
teptj   *;nd  that  three  of  the  respondents,  after  being  attached  and 
releaeed  upon  their  assurance   to  the  court  that  they  would  He» 
continue  picketing  until  the   trial,  returned   to  the  picket  line 
and  resumed  picketing  as  before*     It  is  Impossible  to  read  the 
evidence  heard  without  being  convinced  that  all  of  the  respondent* 
were  fully  aware  ef  the  fact  end  nature  of  tn«  wit  of  injunction 
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**d  wore  noting  In  open  defiance  of  it*       It  in  ttpptirant  that 
too  nets  of   the  restpendmts  were  concerted  end  h«d   Hie  effect 
of  interfering  seriously  with  tim   eon  iuot  of   cestjUfcinawt** 
businoes. 

Zt  It  finally  contended   th/  »t   the  sentence*  inpoeed 
ere  excessive*   j..nd   that  &  {sentence  of  iitprieonaent  «&nnet  be 
*»de  in  o  pro ©setting  <n*en  f*s  tine  was,     in  j^ftttlrtli  |  gt*  ▼. 
UMBB  ffisno  vo«.  SS.6  ill.  19S,  it  *»e  hold  that  ■  fine  end 
Imprisonment  In  the  county  $*X1  for  »  definite  tern,  either  or 
both,  in  the  discretion  of  the  court,  ie  recognised  in  this  state 
no  o  proper  Judgment  for  m  violation  of  an  injunction  of  a  oiril 
no  tare.     Under  tho  foe  to  and  oire&mu  tanees  shown  by  the  evidence* 
wo  *re  unable  to  esy  there  whb  **$y  ebuae  of  the   court's  discretion 
in  th&t  particular* 

The  order  appealed  fro*  is  «ffinwd« 
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Or  appeal  in  the  natter  of 
S0$B  3ILVSH, 

.Appellant. 
mr.  jihstxc*  mc«  wmvmm  vm  ©fxsxgjs  a*  net  count. 

This  ia  one  of  ts«>nty-ene  appeals  perf^oted  from  the 
sane  order  of  t»«  Sunerior  court  of  Cook  county,  in  which  the 
twenty-ono  Appellants  were  found  guilty  of  contempt  of  court  for 
rio It? ting  on  injunction  re straining  the  appellants  •  who  ere 
memVoro  of  garment  worker*1  unions  •  and  all  persons  Hiding  or 
confederating  with  them,  from  picketing  in  front  of  mid  nemr 
complainants'  premises  In  furtherance  of  an  alleged  conspiracy 
to  injure  complainants  •  vho   «re  manuf  sxcturers  of  ladies*  dresses. 
*hile  the  appeals  are  several*   the  reenemeente  were  all  tried  »t 
the  e«me  tins-  upon  the  same  charge  §§  which  were  suede  in  of  fid  owl  to 
filed  ®t  the  some  time* 

the   affidavits  state*   in  substance,    that  as  soon  as  the 
injunction  was  leaned,  printed  copies  thereof  were  posted  and 
conspicuously  displayed  on  or  along  side  of   the  doors  of  complain- 
ants'   previses  where   they  could  be   easily  read,  but  that  notwith- 
standing  that  fact,   a  great  m?.ny  persons,  principally  women*   con- 
tinued to  patrol  «-<nd  picket  in  front  of  complainants*  premises 
©wsry  working  d«y*  mornings,  noons  end  nights*  when  employes 
ordinarily  go   to  &n&  from  their  work}    tb*t  assent  those  thus 
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patrolling  and  picketing  in  front  of  complainants*  premises  wre 
Unary  Jtoo#  John  Roe,  Helen  Jones*  Jane  Black  and  Kaesa  Oreem  (and 
other  evidently  fictitious  n  mee*)   *whoee  true  nemo*  are  unknown* 
to  the  affiant,  out  whom*  ho  olleges,   *he  can  point  <mt«"    Upon 
tho  filing  Of  such  sffldavits*  or4ore  wore  onto red   th*t  attach* 
aonto  he  lasmed  against  the  persons  so  n*sm«d  therein*   to  ho  brought 
into  court  "to  answer  for  tho  alleged  contempt  of  this  court  for 
tho  alleged  violation  of  tho  injunction  issued  in  this  ernes** 
Attachment  writs  were  issued  accordingly  end  the  respondents  were 
brought  into  court  ft  different  timee*     then  Appellant*  Rose     liver. 
was  thus  brought  in,  an  order  was  entered  which  ot»teo  that  "It 
appearing   to  tho  court  that  Hen*  tfreem*  whose  true  names  end  sddroe* 
are  Rose  silver,  S51P  Ogdon  Ave**  Chicago,  respondent  herein*  has 
been  attached  and  ie  now  in  custody  of  the  sheriff  and  is  present 
in  person  before  this  court*  it  is  ordered  that  a  trial  of  e&id 
re  spends  nt  for  the  alleged  violation  by  *aid  respondent  of  tho  in* 
Junction  heretofore  entered  in  this  earn  so  oo  and  is  set  for  April 
9th,  a$94e*  ©«<*  *»at  eu«h  respondent  *attond  said  trial  in  person 
fr©3»  day  to  dsgr  until  fibal  order  is  entered  in  the  matter,*     tho 
order  then  states  th>t  respondent's  solicitor  *h«vi»g  in  open  court 
assured  this  court  that  said  respondent  will  not  picket  or  in  any 
way  violate  the  Injunction  until  this  aiatter  ie  determined,*  It  to 
further  ordered  that  respondent  ho  released  from  custody.     •*%• 
atoniially  similar  order*  wore  entered   as  oaoh  of  tho  other  twenty 
respondents  *?er$   thus  brought  in*     The   transcript  of   the  record 
*aa  per  ■sragojoft*  shows  fcnmt  upon  tho  day  so  set*   the   "cause  came  on 
for  herring  upon  the  affidavits  of  At  R*  Grey  and  others  filed  herein* 
charging  a&id  respondents  with  violations  of  tho  injunction*! 
ordsr  her*  to  fore  entered  by  thio  court  on  the  4  th  day  of  March, 
1924*  and  upon  the  answers  of  such  it  said  respondents  *e  have 
filed  snewero  herein;*  that  the  respondents  all  appeared  in  court 
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a)  the   trial  in  person  sad  bgr  counsel,    that  the  court  heard 

ceartldig'rafele   testimony  on  behalf  of  complainants,   and  that  only 

on*  of  the  respondent*  (Yetta  Horastein)   testified,  confining 

her   testimony   to  *  denial  of  en  alleged  assault  m$<?c  by  hor. 

thereupon  respondent**    counsel  stated  that  he  had  listened  to 

the  testimony  and  epehen  to  hie  client*  «nd  that  all  of  then 

*admitt«4  they  were   there,0  end  th»t  he  oomld  not  see  *amy  ueeful 

on 
purpose  in  sailing^  all  of  then  to  specify  the  number  of  tune*  they 

here  been  there**     After  arguments,   the   court  entered   the  order 
appealed  from,  which  finis  all  guilty  of  contempt  of  court  for 
violation*  of  the  inunction,  end  aawe  rally  impose*  a  fine  and 
imprisonment  upon  each  of  the  respondent*,     the  tw«nty*»ene  appeals 
were  consolidated  in  thie  court  send  hoard  upon  the  record,  ab- 
stract* and  briofj*  filed  in  tM»  eaae* 

St  is  contended  that  the  ssnthad  adopted  of  ascertaining 
respondents*  namen  and  bringing  them  before  the  court  fa*  improper,, 
Pe  do  not  find  in  the  trans  atrip  t  amy  statement  that  respondents, 
or  their  eennsai,  made  »ay  abjection  in  the  trie!  court  at  nay  time 
to  the  wanner  in  which  respondent*  were  brought  before  t»a  court 
for  trial,   although  the  r*?ssrd  recites  that  Sir*  Sisewau  wae  a  reseat 
in  court  as  their  counsel,  when  they  ware  brought  in  on  the  attach* 
meats,  where  (e*id#ntiy)   their  names  and  *4dr**es*  were  ^socrtained 
end  Inserted,  In  lieu  of  the  fictitious  names,  In  the  order*  sotting 
the  esses  for  trial  "for  the  alleged  violation  of  the  injunction.* 
It  appears   that  upon  the   trial,   seme  of   the  witnesses  414  not  Irnea 
the  respondento  by  name,   but  were  able  to  identify  them  in  the  court 
re  cm  from  hairing  seen  them  several  times  la  the  ticket  line  in 
front  of  complainants*  premises*     as  their  trae  names  had  boon  •*• 
•ertainod  be f ore   the  trial,   end  inserted  in  the  orders  entered  whom 
they  were  first  brought  in  upon  the  attachment  writs,  no  hens  wa* 
dan*  to  any  of  them  by  thie  method  of  identification  upon  the 
trial*     they  did  not  dispute   the   t cstlmamy  of  the  sitnosoes  who 
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tfeat  i4«stifi*4  tfcaai  aa  jiiwi  tmmi  «lc**tla«  i»  *ra«t 

l^sata'  a?a*la«3.       Ts»  isvnm^i  mt  Gvt    - 1 1*  **<aa*st  *?it: 
•%2   (MrrtH  «fe«n  r»  *aaa»aa«la  wre  a"raat2»t  lata   «irt,  *»-"    ta* 
ar4«ra  directive   ta*»  ta   xpp***  «*  A»ril  t,   lt'4,      *r   t>i«l  fft? 
tfe*  «%lU##«i  rial%tiaTs  of  tfct  lajsaetiea*  'i.  =.,    u:«#**  la  tte 
•ffHrrltt)    «*r«    -wffieinjt   to  %±alae   tbes  la  a  |««il  ^Rgr,   »* 

laart,  a'  **.**  tfcrr  rwjld  as  sallad  area  %a   — I,     ttmtmr  *. 

2&L2X9Q&'   irs  II1-   ***•   4T9*>     »  a*$aet*am  aa»  m«  *t  aa? 
tlsw   tkrr   t&*   -isxrrra   r^niart   *is    re  rac^aartt  wm  iltaKffla&vea 
Mtk-r  ia  fax*  or  is  artrt£MM,  a*sr  Hi  tfcay  alale  9%*f»  tiJ  ael 
kaea  vltfe  -A?t  tisrr  «•?•   ofc*rg&4.     It  it   ifpriwt  f raai  *•   r**as€ 
tJiAt  ta»y  ■■*■  fall?'  is*f«;-B»d  «f  tfe»  a«vaaTa  «f   On   <fe*«ves  aeaaart 
•Jara  ard  kn£   rrrry  re   ttialO*  e^wirn.ml^  a»   a*feari 
*=a»;  aad  ifeere  «ch  |i   ta*  faat,  tfc*  areUatsas: 
are    s«ffiei-ct.      (Bate  t.  ?»g   Hfala.    *        "!'.    :*"; 

MJfeMyb  -«  *i:-  **<;    nggryrr  t.  q»?  ~»*ti*.  t»  xu.  ■ 

•ta^wieats   iO.ro   center^   tkst  tfc#  m«W   <#aa  aat 
fmsMtj  tfe«  fiaiisja,  ecr  Uat  rk  I  i>iif wffto  *fcwf  l*r*l"*^c 

•  f  *fea  ln,fa»e*ier  araagMt  haw   ta  vla  •▼  *r.'     lfc#  mkitin 
«**lly  ritfcMt  awrlt*     Xt  »a*   skaaai  tfc*t  far  aaa^  fay*  **?*?♦  «* 

•  ttrekreate  wrt   iesata*!,   «aci   tftrr  Mfdf>  «f  tta  taxpnctitF, 
arlattd   in  lirf«  typt,  aart   aaaaal«aaa*ly  *a»t»«    ■    «Vt*'  It  Ha 
affidavits,  lisrga  Ttab»ra  af  tkt   *trii;r?         aaai  taxai  yaayapaf  m  I «  • 
wr.tiaanUT  s«traU«4  «f  a«£  4tia  la  frant  ef   taiajj  itwr  I 
ar#«si*ect   «»i  i4r*ctly  la  fraat  af  tack  aatlaat,    ;    «   tjtj   * 
iat-rfsrlRj  irlth  tS»aait    trlliif   t^«a   »•*■&••*   ^<  Ttrartla-- 
tlaas   ta   »staitl  ri»liic«;    th>%  taa   Mllci   %«  me  «aH 
aaagr  %rratta  aat  ta.«  affta^ay*  r*tar**4  la  a  m*r*   iimi    tk*\ 
—m  af  r«»aa«i««ia  ,»»ra  ♦^r»a4  i^<f   fc*j  **ra  ii«vc.iac  t3» 
lnjaaatlaa;    tk&t  faar  af  Uaa  aart  a«r*aa*lly  a«i 
•f   tka  ia^aaoUaa  aat   tfcat  aaaa  ^rri—  araafmt  aaiy  a 
fraat  «a«a  raaaaadaaU.    vltkaait  *xy  aatc    tlaa  af   ta*  al< 


-..:        I  ■ 


||   |   |  | 


MB 


•4- 

thsio  i«*#ntifie4  tNa  at  nnroon?>  f^rtft  pl«k*tln$  in  front  of 

oeapl&ijnnt*'   ^rereioeo*       *ae  pur**?!  of  the  ttt*oft*e:!tt  writo 

if 
»hb  o*rv«4  when  re  soon*!  onto  **oro  hren/cht  into  a*wrt#  entf  the 

orders  tjytiUMg  th«o>  to  appear  HI  April  •§  1«'24#  ?'*r  t?lal  for 
the  "alleged  Volition  of  the  injunction*  (1«  t?.»  ^llegeo.  in  the 
effidewite)  were  euffiolont  to  aitwtae  then  in  e  ftWtOfil  -**y*  it 
lo»et#  of  what  they  would  he  colled  trp-n  H  oAoivor*     (Of»tef  ?• 
JoUHoM«  *•*  *li*  ***♦  *Wo»l    B*  e^iostien  wm»  mra*  it  ***«y 
time  QMftt  the  ^ti*r^«o  against  Ho)  rearon-dento  »or«  llHlffJitoTit 
?ither  in  fowi  or  In  Ttthatasee ,  n#S  #14  they  elaSni  ftMQP  AM  net 
knew  with  what  they  MM  cfcurgcdU     It  i«  wppapomt  from  DM  VNMNl 
that  they  ww  fttlly  in-tensed  of  Hoi  Rata**  of  the  ehar|f«e  tfinlutt 
thorn  ard  had  every  re^senahle  opportunity  of  defend  sjpaiiet  the 
sane;  an<?  *&#*•«  anon  le   the  feet,   t!i#  pr#li»£nary  yteWOdtWge 
are  o»ffiei*nt.     tM&*  m*  fhe  loeala*  asp  512.  •  174$  ^grlffi  ** 

Hoeeeneento  alee  eentord  that  the  av&dtetiee  £eeo  net 
testify  the  findings,  nor  chev  Ifcet  reifjlttioeifit*'  *tal  3wr.jr<*ge 
of  the  in,!un«ftien  ferenght  heiae  to  hin  or  her**     the  eanteiitien  ic 
shelly  rlthent  iwHtt     It  Hi  shewn  th*t  for  »**ny  lap*  IWloWl  M 
rttrehrente  were  leened,   a«3  sfter  eepie*  of  *fce  Sr?.f  ore  tiers, 
ylHtol  in  ltrge  type,  wore  «onopioeev«ily  ne»t««  *«   itiinNi  in  the 
affidavits,  Xm»go  awshern  of  the  strife***   -  enenc  ths*  Eta^eltftliti  • 
continually  patrolled  «p  and  den*  ie  front  of  ee*ei*ir.e-Mt*f 
prewieec,  an£  directly  in  front  of  otton  netioooA  t-coertinfl  o«elfryet# 
int^rforini:  rith  thoin,  crllinc  thom  •ocohr»«*  *n4  feoertlnc  *t 
timer,  of  ootnol  vielonott    ttwet  th*   r"">iic^  eer*   lolled   *«h5  Mttno 
aoagr  orrooto  hut  the  •ffendero  WloYWMll  is  *  ohert  fe$Mf   Hold 
aoiw  ef  r*s^onl€snto  *«r*  onjnH<  tb<t  Use/  v^ro  riel*  ting  tlno 
injunction;   that  four  ef  them  were  personally  oerred  with  copies 
ef  the  injunction  out  that  on  oh  o^rrioo  hreught  only  «  lon^h 
from  ottoh  roonondonto,    without  rtny  oese  .tion  ef  the  pioheting* 


1    I 


■'■:■•'. 


■ 


m 


t§ 


u&jkqvv,  slit?-:  liifi  • ;'   vii  &&<!'    -J   «rt'*r*'  «r'.*j,'»    »*  y.  o      -   a'. 


1 


It  if  inpofttlMt   to  W9mi  the  evidence  rithout  b*in&  convince! 
that  mynMMKtt  «r«  fully  aware  of  the  fact  nnr!  natur*  of  the 
injunction  sjul  MM   acting  in  o^#in  defiance  ef  it,       It  is  alao 
impfisrjible   to  eseapo   thw   eanaXu^ien  Unit   flfcHH   concerted  a«t» 
of  respondents  hod   tfi*  effect  of  interf-rriiv!  WtfliiUlf  vith 
tho  conduct  of  complainants'   businena,  for  v?hic>j  no  adequate  remedy 
was  evaliabXa   to   them  except  contempt  prnea*dingB.     The   tridemoe 
i     not   r  ntr»cicteti,   end  it  i»  t$4HU&*  sufficient  to  justify   the 
findings  mode  "by   the   ch&nceXler. 

It  is  further  contoured  tfcut  tut  ytiBienmenta  infiieted 
wore  *cruei  end  unusual**    Mfthteen  of  the  respondents  were  fintd 
^380  «ae-h  an*  sentenced   to  t*n  ds»ys  inr»rir*on»«nt*     T*e  othors  ware 
fined  -the  aau  amount  and  sentenced   (reepftetlwcly)   to  fifteen  and 
twenty  daya  of  imprisonment*     the  giWIiiWtWg  reapon!J«at  •  tho  only 
man  among   them  -  sjgsj  giwsm  twenty  «**yo  in  JHlt  sa&l  fitted  £489* 
the  mwmlli<i|il !■<  tfvl&wnee  tihows   tJHr.it  *t  th*  tljue  reupendemte  were 
attache***   a  strike*   instituted  **y  members  of   tho  cefendant  unions* 
had  been  in  progress,  for  wore  than  a  month;    th?-t  during  that  time 
complainants'   ta&ildings  and  places  of  business  were  picketed  during 
•▼try  forking  dayj   th*»t  f  re  gently  a  hundred  or  more  strikers 
nmtrelled  up  and  do*n  tho  street  in  the   two  blocks  in  which  eom- 
T>Xsin*«t«*   premisae  are  located,  end  interfered  with  complainants' 
employ  vis    to  such  an  extent  that  guards  were  employed   to  escort 
employe**   to  and  from  their  pieces  of  ^asployment;    th»t  tho  pickets 
surrounded  rtuch  etapioyea,  crowding   them*   trailing  them  "eeabs.f 
threatening   thorn  with  violence  uniese  they  quit  work;    th&t  many 
were  erre  feted  and  sent  *w&y  in  custody  of  police  onXy  to  return  soon 
after}   th*  t  *,t tempt*  wore  mode   to   serve   the  pickets  with  injunction 
notices  usd    foot  a^xvioe  was  refused  in  many  casta;    that  the  pickets 
refused   to  gi?e   their  names  and  addresses;    that  about  two  weeks 
after  the   strike   began  soma  of  tho  pickets  were  ott  ched  end  tried 
and  found  guiity  of  contempt*     uewen  of   these  were,   *i*«d  a  total 
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of  #300,   ohicfo  «**.  BfMtthtilM  pti.l  hy  the  attornoy  for  tho  <t«foB4oat 
unions;    that  %h#  r»i  din tv;      ^onUouea.;    that   th#  roof  tor  twelve   »ti»r» 
wore  Mitiioi  mi  fcnjsd  guilty  of  ©oBteapt  *»*  fiBoO  aswmnto  Torying 
froa  tt(4  to  fMH  mik|   MM   MMW  of   tho»  oontoBOed  to  aa«ll  term 
of  iBqurieovmmit:    MhMI  MMKjf    st&or*  of   the  pit;  koto  wore  Mfeeeriee  fmBo" 
guilt?  of  pontwp*  for  VloiatiMti  the  (NJMI  tniunaiion  «r4  iifiirgj 
punished  *wt  tpfOftll  WMMJ  p«l£*#tf&|    thtt  IB  apite  of  ell  e*oh 
convictions*,    ftoi  fiek^tin^  inHlofMjffj    tkot  during  the  weefe  prior  to 
the  «rre«t  of  WKHf  rt  eponr4«ato»   at  le«r,**t  twenty  p«rf»en»  v<»re   eo»~ 
ete»tl?r  n*.tro\lin&  in  front  of  ooa^ololiioMto1   fiiMlMl  r«4   thot  the 
lapocitlon  of  iniliill    ffcttSO  MM  oonteneoa  apparently  1t*«S  »e  of  foot 
oiuteTe*.     In  f|#v  of  ftMtee  f«#|M  one.  aircumtenoee*  HO  theni  tho 
puBi®hHt«nt  lnfli«t*£  MpflM   tha  N  apon^eBto  m.e  wot  exoeseive.     C*r« 
teiBly  it  oannot  In  BM|4  Uti*t  tke  <U»cr«tieB  of  tho  MMWMMt&ty  la 
th*t  reap*et  «**   olKftBhlU 

Jino"!",?  »o  rer;-r»ifcl«  *tror  in  the   *eoerda   tho  o.r^er 
appealed  fvm  If  effir&o4« 
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CoMpl&inants  «n4  Apne?ileeoa 


ete»f    et   &l«t 

**ef  endsnte  • 


n  appeal  in  the  ttetter  «f 

Appellant* 


m*  jtune :  mc»  waxwuLM  the  oynnex  or  th*  ccvky. 


By  thin*  appeal*  jfturlo  Kromne  oooko  to  Hat©  y«T*rttl 
en  erd**r  of  th«  etennri**  court  *d|udglng  hi*  fullty  of  wnunvt 
In  via  luting  «r»  injfunotlen* 

the  Injunction  MM  grsntod  MJMI  •  Mil,  til®*  bjr 
certain  ■MHaf/i*ot*rero  »f  iMfctti*  dreeoee*  oliidk  ullggje.  thai 
the  defendant  unlone  end  oertoin  othsr  $»r*one  therein  noosed* 
including  opsolleiit,   «*«»   &re  «e»ber».  of  fnnMnt  «orJter»'  unions* 
instituted  o  strike  ogniiiat  the  oemploinento,  end   that  the 
dofendontsare  interfering  irith  the  conduct  of  eoi&pl&inontn* 
hnoineee*     ttpen  the  filing  of  that  bill  and  ito  accompanying 
affidavit**   on  injunction  MM  i**ned  restraining  the  defendant* 
from  interfering  with  or  thrive  toning  or  intimidating  «njr  of 
complainant* '   employe*  *md  from  soliciting  or  inducing  *ny  of 

ffuoh  employe*   to  gait  their  omploymemt*-  *»a  frwm  aiding  or 

others 
aooissting^/in  -Aoing  any  each  act*. 

fhe  contempt  pro  oozing  nao  begun  by  filing  of  f  id&vit* 

noon  ahich  %  mle  to  ehow  croiwe  wn»  learned  ogwtmst  appolloat* 

the  affidavit  alleg**  in  oabo tonne*   fe*l  Kre»»»  «nd  *t«*  etreagt 

girle*  swlied  on  the  parent®  of  Soee  Iskiaitoh,  on  employ*  of 

one  of  the  eomplnin&nto*  ond  told  omen  pa rente  th  t  If  their 
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daughter  did  not  atop  working  m<l  "»i&n  up  et  the  union"'  there 
would  be  trouble;    th»t  *8»fti  would  be  boot  op*  end  "would  be  in 
*  liflspitf-l  for  »lx  aeatluu*     Apparently,   Krettse  filed  an  MMMV 
tt  the  rait*  «.«  each  an  answer  is  referred  to  several  tines  la 
th«  certificate  of  evi dense*  but  what  the  &m»wer  contained  dsee 
not  appear  fron  the  prfeflclpc  record, 

TTpon    the  hearing,  Irenes  whs  present  in  person  o«ft 
by  counsel,   «nd  «ftor  ccwplainante*  evidence  »*e  heard,   testifies1 
in  hie  own  behalf  •     H«  denied,  maKing  onp  threats*     So  admitted 
calling  on   the  parssnta  of  lose  iabiwitoh,  hut  claimed  ho  was  only 
giving  then  &  little  friendly  advice, 

Many  legal  proposition®  gyg  » to ted  in  the  brief  of 
ap->oiaant'o  esnuioel*  hot  they  argue  none,  of  then,     For  the  «o»t 
part,   they  relate  to  the  nature  end-  fors  of  eentenpt  proee^info, 
Xo  defeat  in  the  proceeding*  is  pointed  eat  or  arfned  in  the 
brief  e,   and  00  ooo  none  anion  veqpire   the  order  to  be   reversed, 
Krsase  was  not  only  a  defendant  to   tits  original  bill,  but  fee  woo 
ef rro d  with  ®  ooyy  of  the  writ  of  injunction  and  it  io  ele»r  that 
ho  wa»  folly  info  rosed  of  the  nator*  of  the  chnr^e  au^de  oc*.ln*t 
bin  in  the  *%ffid«tvit»*  was  present  in  court  in  parson  ana  by  counsels 
«»nd  had  fall  opportunity  to  meet  an  oh.  charge©,     This  Hi  sufficient* 
so  far  a«  the  pvooednro  is  concerned.       QftJB  ga  fifj  JSSJnafr   &3S 

i*u  i74j   latttoB  &JMU&&U  *&  W*  3o«}   bmmi  t* 

the  gaoolc.  as»  111,  ofc.) 

the  only  oofitontion  which  is  orgned  in  «pp«lj.ant*s 
brief  is  that  th®  evidence  d©««  not  prove*  "or  tend  to  prove*" 
my  violation  of  the  Injunction,  or  eny  intent  on  the  pert  of  the 
respondent  to  violate  it*     the  evidence  io  clearly  to  the   con* 

tr»ry.     In  ©o  far  ae  there  VM  any  dwnlal  by  defeadi&nt  of  the 

facto  stated  in  tht  affidavits*  the  iaaestion  fM  one  of  the 
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■Ml   thart  It  nathliMi  1»   t*i#  r«©»r<J   that  wrold  Justify  t*4« 

court  1«  II *l H lilt  fei«  ooBOiuaion. 

Far  th*  r**.s«m»  stated*   ttat  «r«l«r  *$Mp8&l«M  fro«  it 
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08  AG  BUS*  m#8£   COJCABjr  at   al. 

Complainants   fxnd  Appellees* 


JGIJW  BOAHB  CF   CMXCA80  L0CAL3* 
P    etc.,  «t  al*, 

i>efeadante« 


tfWft  FROM 

cook  cowrr* 


Oil  appeal   in   the  Biatter  of 

tfAHU  WUEStA,     . 

Appellant* 


MR*  JtJuTlCli  WTCK  Diom«USJ&  TXI  OFIIflOlS  OF  ?H8  COWHT* 
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Tbl»  appeal  i»  from  m  order  adjudging  appellant* 
herelnaf ter  referred  If  «9  respondent,  guilty  of  contempt  of 
court  in  violating  .an  injunction  entered  &*&reh  4*  19:4,  by  the 
uperier  court  noon  a  bill  filed  by  sundry  manuf »  eturers  of 
la4iea*   dresses  against  the  defendant  unions  «nd  certain  of   their 
members*  she  were  engag**  A**  «  strike  at  that  tint* 

The  injunction  restrains  defendants  **»£■  all  other 
persons  having  knowledge  thereof,  from  threatening! *  intimidating 
or  *»*ftultini?;  »ny  of  complainants*  employes* 

thft  contempt  proceeding:  woo  begun  by  filing  affidavit* 
stating*  in  substance*   that  on  hey  IS*   1924*  Anna  Salind,  an 
employe  of  one  of  the  eoapl&insnts,  on  leaving  her  employment 
for   the  3yy,  wag  followed  by  respondent,   who,  on  overtaking  the 
employe,    called  her  a  rile  name*  and*   saying:   'Ton  take  my  Job; 
thie  is  shst  you  get**  struck  her  a  blow  in  the  eye*  knocked  her 
hat  off*  and  stepped  on  it;    that  the  affiant  screamed  and  a 
policemen  r&n  up  and  arretted  the  respondent*     The  police  offioer*s 
affidavit  eorrobor  ting  this   statement  MM  aloo  filed*  and  there* 
upon  a  rule  was  entered  upon  respondent  to  show  o&uee  why  oho 
should  not  be  attached  »nd  punished  for  contempt  of  court  for 
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viol  tin*;  the  Injunction.     l%  appears  fro*  the  record  thet  the 
rtenondent  MM  then  in  court,  apparently  on  eon*  other  matter, 
and  on  motion  of  complalnante*   solicitor,    the  rule   to  ehew  cause 
w&*  node  returnable   two  dajrs  Inter,  Kith  Iokto  to  respondent  to 
file  countcr-^ffidivrite,  if  any*     If  mtty  eounUr.rfflri*vits  were 
filed,    the  praecipe,  record  doe*?  net  ohow  them,  nor  doe*  the 
certificate  of  evidence.     fh«  record  ©hewe  th  t  upon  the  return 
of  the  rule,  *  hc&rlng  MM  had.   In  which  the   &f  fid  awl  to  filed  by 
complainants  were  rend  end  or&l  teuUmeny  MM  heard  in  corroboration 
thereof;    that  respondent  MM  present  in  ©croon  »nd  by  counsel,  end 
testified  in  her  own  behalf.     Jho  «1»©  called  Another  witness  who 
w*e  vlth  her  before  the   IliMltt  w&s  Mnmdtted  but  did  not  o«e   the 
assault,  nor  know  the  respondent  woo  arrested,     At  the  conclusion 
of  the  hearing,  respondent  wa*»  fined  $im  and  &r^n4  to  stend 
committed  until  the  fine  and  cost*  were  paid,  not  exceeding  four 
son the* 

Many  legal  proposltiena  are   a  to  tod  In  the  brief  of 
appellant1  o  counsel*  but  they  argue  none  of  them.     For  the  mat 
part,   they  relate   to  the  nature  tmd  form  of  contempt  pro ooc dingo. 
So  defect  in  the  pro oe  dings  here  in  eueatlen  is  pointed  out*  or 
is  argued  in  the  briefs,  and  w«  owe  none  which  requires  a  reversal* 
It  appears  frosi  the  evidence   th*t  respondeat  had  knowledge  of   the 
foot  and  of  the  nature  of  the  injunction,   and  woo  noting  in  open 
defiance  of  it.     -he  wee  fully  informed,  by  the  affidavit*  filed* 
of  the  nature  of  the  charge  made  against  her  so  to  the  assault  upon 
jsna  Bollnd,  end  she  was  present  1b  court  in  person  and  by  souBoel 
at  the  time  of  the   trial,   and  had  the  fullest  opportunity  to  swot 
oueh  charges,     this  was  sufficient  so  far  as  procedure  la  concerned. 
(Hobo  t.  The  People,   23©  111.  174;     0 » Srlon  ▼ .  The  People .  aid  111. 
3*4;     Flannery  ▼.  The  People.   326  111.  62.) 

Appellant's  counsel  say  th*t  they  seek  *  reversal  of  the 
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order  nppooled  from  upon  t«o  grounds;   firot*   th  t  the  finding 
Of  guilt  is  not  supported  by  ft  preponderance  of   the  evidence* 
and,  ceeond*   th  t  the  finding  tfcat  oprtellant  had  previously  been 
found  guilty  of  o  violation  of  the  injunction  by  »noth«r  judge 
Of  the  Superior  court  i»  erroneous  beoaue*  th*  evidene*  »e  to 
th«t  fact  was  irrelevant  end  lanaterlnl  in  this  eaoo*       An  to  the 
first  contention*  we  t hi  nit  tho  preponderance  of  the  evi&enoe 
clearly  supports  the  finding  of  the  chancellor.     In  so  far  as 
there  ves  any  deniol  by  respondent  of  the  facts  testified  to  by 
complainants'   witnesses*  the  question  nas  one  Of  credibility* 
end  we  see  no  reason  why  m  should  substitute  our  opinion  in  that 
respect  for  th&t  of  tho  chancellor*  who  s«w  end  heard  tho  wit- 
nesses*    off  to  the  second  contention*  if  the  evldesoo  of  the 
prior  conviction  was  lattoterlol*  it  is  presumed  that  the 
chenoellor  disregarded  tho  mm»,     there  is  sufficient  evldeneo 
to  sustain  the  order  appealed  from,  apart  from  any  consideration 
of  such  alleged  inmate  rial  evidence. 

for  tho  reason*  stated  the  order  appealed  front  it 
affirmed* 
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Ot    al  •  , 

Complain an to  and 

A|*n  ell  noil, 

▼0, 


X*?£R*>  At  1 01 AL  lABIS  9  * 
WICK   ot    'I., 

Bofond&nte, 


On  AppOOl  Of  OJuOA  a^LicM, 


#E0&  SBPSftZGft   (300ET 

cook  coram, 

2&0I.A.  639 


Oon ©oil dated   for  hearing  with  oteilar 
Appeal*  *f  I8S81B  K&TE,   *©•    519664 {    SmSflNI 

oai&aiss,  *©,  29663;  ifli  Boat,  «o#  mu$$ 
m&  iToatoi  «BATifz#  *o.  mn* 


in*  JTOficg  aftxautr  x»o.zvii8Sd  *ni  ofxjkxqk  o#  the  cowit. 


By  this  appeal  01&&  c*«liob  eesfea  to  rovero©  on  or* 
dor  of  the  &no©M©r  ©©art  of  Qoek  ©aunty,  entered  April  5,  1924, 
•4jn©£in«  her  guilty  of  o©nto»<pt  of  ©otsrt  for  violating  an  in* 
| or ot ion  ogot.no t  piofcotifii,   nooaulfcing,   •&•*«  i««iaed  Maroh  4, 
19 $4;   tm»9t<lWf  »;o©a  her  a  fine  of  1178,  together  with  the  ©o«t* 
of  the  pr©eo*»di©g;  and  ordering  that  oho  be  «onflno4  la  .Jail 
until  oho  pay    tho  fin*  and  eoete,  or  until  jUoehargoA  according 
to  law,     Oa  the   ©wee  day  oi&ilar  order©  wore  entered  a»  to 
Beaete  Koto,  Xeidor©  &re<s$*s*»  ^*»  iWWtf  *»d  Jooepfc  Kravito, 
esoopt  that  a  l*rs«r  fine,  viat  #300,  woo  iapoeoo  ofson  Boooio 
Koto,  and   they  perf©ct«d   separate  appeal*,  efe&ejt,  by  e^roooieiit, 
have  boon  eenealidated  for  hearing  with  the  present   appeal*     One 
oot  of  fefcetr&et©  and  brief a  hove  boon  filed  and  the   case©  hmre 
boon  argued  orally  by  r*a?**ettTe  cntnael. 

In  oeaplalnent*'  ©wans  Mil,   filed  Karoh  3,  1924,   it 
to  alleged  In  eWbetsnae  thot  tbey  or©  oorporatlonn  or  ©©partner* 
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ships,   mgm**  in  the  haoiness  of  swking  and  selling  ladies* 

dresses  sun*  garments  on  South  Market  street,  near  Jackson  hoalo- 
vard,  Chicago,  sfegfO  they  estpley  nnaaerone  garment  workers]   that 
the  defendant  Union   and  locals   %  19,   86,   31   and  100,  are  volun- 
tary associations  of  which  nany  garment  workers  are  members j   that 
the  elhor  defendants  arc  offietre,   &&««is  or  sissfeers  of  the  varl- 
eue  local  organisation »}   and  that  an  February  fl7,  1994,   said  lo- 
aal  organisations  instituted  a  general,  strike  of  it*  t&es&ere, 
seam  of  wh&m  were  Alloyed  hy  liPfl ulllf  lj  or  other  ttatlKf  con- 
aama  located  nearby,  and  defendants  bad  caused  sad  wart  causing 
the  orei&isae  of  complaisant*  and  the  ether  concern*  to  be  picket- 
ed, thair  eapleyees  sbo  did  not  &©  cat  en  the  strike  to  he  threat- 
ened, anil  the  sidewalks  .and  streets  near  said  promisee  to  teeetse  ee 
ee»grst>*d  ag  to  prevent  euates»ers  from  entering  the  aww®,  etc. 

On  March  *,  1PS4,  the  court  issued  a  lawpg'Wflfjy  lnjune~ 
tien  which,  as&ong  other  thin&s,   restrained  the  "?ftf*»dantc,   MM  ell 
associations,  tea  lone  HMl  parsons,  aiding,  assisting  or  conspiring 
with  them  mA  h seeing  kn©'*led$«  ef  the  injunction,  (a)   frets?  picket- 
ing  or  maintaining  sie&ets  at  or  near  eo»s>l>-vln(*nio*  preaiaas;    (b) 
from  patrolling  or  congregating  in  freat  of  or  in  the-  vicinity  of 
oaid  pron-iees  in  furtherance  of  pi  eg*  tings  (g)  from  soliciting  or 
in -lacing  parsons,  or  attempting  to  d©  ee.  by  throats,  force,  vio- 
lence if  coercion  not  to  enter  i»t*-« ,  or  continue  in,  ee&o  lain  suits' 
espleyj   (dj   frees  assaulting,  «enacing,  threatening  or  intimidating 
pereene  essployed  by  ©r  gota#  to   an -a  fr«»  the  preasiews  of  eeiapl&ia- 
ants;   {*>}   frota  addressing  or  referring  to  any  of  oosipl  sin  ante*  est- 
ploycs  as  *seabe,w  or  applying  te  them  other  offensive  epithets] 
and  (f)  fr*B&  advising,  gUiillipigtWi  **r  Assisting  in  the  ig$gg  of  my 
s»sb  things. 

th*  March  •?,  i9-?4,  en  gwsylatsejtti*  notfgft,  the  ourt, 
fesjfftag  considered  the  affidavit  of  Barest  L,   gteln,  other  affidavits 
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fllod  »n<$  ooisjK&iaoato*   wwora  Mix,  ordorod  that  writ*  of  at taohjaoat 

iaaue  forthwith  to  bring  b<*foro  th*»  wwrt  *An.tta  J&a-tth,  Rajf  Mafe« 

J&aea  3»tlth#   lona  Sssith  ana  Hi<3WH<  Mil)  (whooo  truo  aawoa  r*rr 

unknown,  to  he  ooir.t«di  out  fcy  JRarnot  i  .   &t*in)  *  *   to  anyway  f©* 

tho  allogea"  «ont«nq»t  of  tMs  ©ourt  for  the  aIloge<*»  violation  of  the 

injunction  ©raoro©1  tey  tfcio  eourt  In   fcMe   mut*     tn  3t*in*«  affi* 

o'avlt,   ©worn  to  on  Marah  &Tth§  ho  otato©  in   auhot^a©©  that  ho  it  * 

neoshor  of  th«  first  of  dtoin  i  3*14«r  (on*  of  th#  ©osaolaiiaaets} , 

l*«at«&  at  R.I  8o«th  Xartrtt  «tr*otf  fetlftftgig   thot  oiaco  th©  ©ailing 

of  tit©  sirifcot   February-  It *h»  »t*t*©roua  ©er*ox*e  haw©  aatr©llo£  ml 

■©•«*©  tail,   fife^t*  m©1  in  gr*<uao,  hotwoon  tb«  houro  of  ft  88  m&  QtW 

a,  ja.  t   «ft£  St  30  *o»$  §|9§  p.  m,  t    in  front  of  ©aid.  pf|Mitii»|  that 

ahortly  aft«r  th«  in,1ynotioa  of  Pareh  4th  wa»  tonuod.,  hi©  firm 

«an**4  oriato^  gtftafi  th*y«of  to  bo  j»o©t#<*  ©a  tho  o^orw  of  ©ai«! 

3»*«ad«©*  sni  eowtoo  to  be  mrt*&  ©a  por©o»©  th«ro  ©iokatingf   that 

tfoo  nlokotlttg  of  Biisoy  ®*a  ©n<i  womb,  in  group* ,  fca©  ro«*atly  bo* 

oooo  mora  vlolttt  saaa^  ■mfjptlftg]    that  ahoul  #ttt0  o*el©«k  at  «.   on 

March  $4th,  ho  ©auood  print ©4  cop  too  of  tht  injunction  to  ho 

«orv«4  on  eortain  piokot©  *   ihrao  n«a  «o4  two  woraan  m  whoa  ho  ho* 

ooon  Yogularly,  either  itngiy  or  la  a.  ggWgfg    that  whoa  Its  on* 

alow©*  o«ok  to  ortor  »at<!  print Ittf  ttf  fcttftf  Bl  at#st#   thot*  fiw* 

pitkat©  aontinu©  to  eall  th©»  "ooaha*  MM  ©thar  nan©*,   fthf  lllg* 

th*8s#   a»tl  on  «©©a*i©tt»  haw©  attaiao*©©1  to  ©trlh<*  or  Mole  tfc4Mj 

flWt  ha  hao  ooojs  tham  oatrolHaff,  nf  ek«tia.g  a«1   oo  throat ^n*ag 

ojsoloyoo  ovorj  i*y  inrlltfl  tl?o  is^at  wooJkt   *n4  pisHMImd  ^riy  oa  MnhM 

96tnt  b^twooa  th*  hour*  of  $$M   a»-1  4tW   S»«  H*|  1  ;:«» 

a«^  a^-lrooisoii  ar«  aakaowt  to  hlj||  but  thoi  thoir  f«ooo  oro 

fwoHlaf  and  h«*  will  h*  r|&«  to  point  tho*  out.     8H   tho  day  follow- 

in-;    tho  «?r?try  of  tho  acurt*a  ordor  tho  ros^ontonto  -^oro  *rr©Bt«4 

tmA«r  ooii  fiotiti^tto  ««%**«  hrou^fet  iat©   Sooortt  aa4  eeuefe  iaaie»<tiri«« 
"by  their  true  names,      None  of  them  thereafter  made  any  motion   to 
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anaah  the  writ  of  iillmiiMUliI  on  «ny  ground  or  nrjettionos:  is  any 
nannor  the  juriadiotioa  of  the  court  ewer  thoir  aereene. 

On  April  1,  1034,   there  **e  a  hearing  at  which  all 
reft0on<!«»ta  mil  rsorecentcl  hy  counsel,     Goaol»in?ints  isfcra-luce* 
In  avid  en  ee  without  oh»1*etioa  Stein *e  gala  affidavit;   an  additional 
affidavit  by  hlttt  ewom  to  o»  March   t4thj   <a»4  affidavits  of  Aih«*rt 
3.  Vculey  and  George  *.   Shore*,   weffi   to  on  fcaroh  24th,     In  ttl«fW4i 
affidavit  ho  »tat«a  t«  suhotanoe  that  on  the  after«aooa  of  Moron  81  st 
ho  handed  a  printed   eejQjf  of  the  injt#Jotion  to  J8««»l»  &at»,  tolling 
h«r  that  it  wa»  a  writ  of  injunction,  orewenting  hor  picketing   that 
ho  vttMptal  Ml  MNMl   MM  con  t  oats  to  h#r  IhH  oho  walked  awsqrj   that 
at  that  ttmt  oh®  warn  aatr^liing  sad  plotting  in  front  ©f  and  ad- 
jacent to  tho  area! see  of  ftfcatu  *  Set  den  j   that  ht  »$aia  saw  her 
antrolHag  and  ai«k«ti«g  th»rs>  lot*-*  an  the  eaaa  aftornooaj  that  ©a 
HM  following  aaral&g,  aha  at  Asia  a.  at.,  tfnreh  t&Mt*  ho  again  saw 
h«r  pftgiattwft  ®HHPt  mi  a*»nroa«hi»g  ettaieyee  of  aa4U)  fir*  and  call- 
ing than  *«eeJba;*  and  that  later  oho  heease  so  aolataroue  to  those 
.entering  said  iflNWifii  that  rifts!  was  arrested  an  4    i»k*n  to  ih*  police 

station.    Bgwylatnaatg  «is©  tajwajWiiti  in  evidence  atittiiit  ©ojee- 

tioa  a  printed  sooy  of  the  injunction,     on  th«  too  of  the  anfjT  are 
MM  words,  ia  large  black  type,   *'Ir»jt>r>eti#»  ®r&*tt*  an-!  en  it  **re 
printed  the  title  of  *fce  @ause  end  the  full  provisions  of  the  ia« 
ctional  ordor,  certified  ay  tho  clerk  uader  date  of  KaftsJl  4th. 

It  wee  agreed  that  thi  |   eooy  w»s  identical  with   t^oee  which  hag 
aeon  posted  on  tho  do  ore  end  entrances  of  $?o»ol*iow«te*  premises, 
ontf  with  there  flfe&A  fro*  tlae  to  tijae  wore  h**ing  served  upon 
fMrlgm   strikers  ssad  picket*,     Co«LO.i«in«nte  aloe  ©oiled  no  wit« 
neesee  jailllltt  I,   %%f.ivt   ■-,    -.    itAiim  (  *&>■  other  ©osishor  of  *a!4  firs 
of  St^ia  a.  a>l*ftO,  laaiaa  1-,  Killer  (oft  omeloy*  of  aa!4   flm)   aa* 
8.  f.   8toJroi  (a  o<*lio^  offierr),   ao^t   they  wore  oat«.s-'io«»a  an<5  eroaa- 
axaalnei*     fhe  ro*aond.«nt  Olga  0»llan  tectlfiea  in  her  own  tioliilf 


*n<!  ah*  eall«£  one  additional  wltnooo,   a  nhyaiolan,  who   tewiifiod 
to  traating  her  right  foot  prior  to  .fcaroh  17th,     £iono  if  tha  othor 

r«*pan-:1*r)t»  w»r«  oai.l*d   no  viMMiii**      Stein  tontifiod  in  «u"b«t>>noo 
t«»t  fee  know*  all  xiire  raoow^wta*  huving  froquontly  ««*n   thoia  on 
dlff^ront  day*  in"  front  oi*  t&il  gKromaftil  oieco  tho  iff$*nan.o*  of 
tfco  injunction;    that  shortly  aftor  ito  1  **«»<,*«  torn  oawoad  ooploo 
of  the  &H|ttkit4Ml  *>rtt  tot  oo  oorrod  on  MMfe]    that   "MM  dopnty 

Iff  BOTVOd  tfcttt  pttr«on«lly  with  lnjunotioan  in  front  of  our 
pro&lBae;'    What  a*  narsonally  MM  »«JU  Aoyuty  attqsgftt  to  hand  & 
c?.'py  If  each,   tut  ««u»e  t^i'nsoJ   i©  roo*l*«  it,  «md   U»oh  ©ai>l  donuty 
voaX-!  put  a   copy  "MndMf   tholr  am,*  and*  a*  thoy  wonid  not   tano  it, 
"it  foil  an   fchi   oi4fc^alJt  j  *  MM  MM$  on  M*ir<th  sth  MM   theroafto* 
prints  eo oi on  of  tho  *rtt#   id«r»tioal   to  on*  intro4v.ood  in  ©vi-issaoo, 
wor*  pooled  on  Mm  &P*»t  -dooro  of  oaid  prosaio^g  in  fall  *t**r  of 
thoao  paoain*;  fey  aa  i*M  oivlwsik.      As.  ta  fflgj  £  ail  oh,  Im  testified 
in   onb»ta«oo  that  Hi  hoa   a*  on  her  at  loaat  a  4©«on  ti«*o  in  front 
of  Mm  prei*e«t  oln»t  tfaroh  4th,  patrolling  and  plokoting,  in 

■*ny  vtMi  MWM  or  all  of  tho  othor  ?«l^«»d«n&#4   and  other  otrlfc- 

*ng  0MMMMI  -worker*!   Shot  on  variow  iaor»ingo  vhen  os.pl  oy*a  worn 

Mtl  fPtig  the  prwuiaa*  alio  waul  4   try  to  pgMi   MM  irowd  jgjitttif  sn<3 

I  Bfl   eall  them   'aeaha;*   feat  he  iSM  her  doing  oald 

act*  on  Friday  or  ft*,turd*y  M*l»i*g,  *»arote  aath  or  9Pth§  ateii  »»* 

woo  arr^et*4  an-?«r  oald  KttMMMMepj   and   that  on  mat  ooiooionn  aha 

tho 
wa«   in  eozoiony  with  B*«ai«  £.*»«,   and  *OM»t  .t»o»  in  aojapany  *i^a/*th«* 

throo  roi^andenta  MMS  MM**     Ml  to  Boast©  Xa*S|  he  t«atlflt4 

that  hi  ImI  »«fi*n  h*r  ptft&i&lJMg  and  planoting  in  front  of  oai« 

pNnlMO  "MmM  '.'Tory  toy  MlMi   &ho  atriko,*  and  0$  lo»*t  a  do*«n 

MMMI  Mi  |  MM  sarrod  vtth  th«  iajun«ti«a#   MM   that  ah*  *wao 

on?<  ^f  MM  «cot  violent  on«a  aHMM*11  ana  »  IjalMf  of  th«»  oth*y 

•tl'  r«fi#*      M  l«  r*«nf»ud*ntn  n>*oi«rv   Dortf  MMl  Kr^TitK  h«  t*itlfl«d 

that  ho  hai  «9*ai   IMiH  all,   *lN**t  wirory  ?Jay  sinoo  the  calling  of  tho 
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otriita,  patrolling  and  plotting  In  front  of  tho  aroftlooa,   is  oo®~ 
van/  with  aaid  tv©  mourn  roonondanto  and  otfc*r«.     #«la«a*a  tcoti* 
isony,   and  that  of  Stok^a,   oorrotaratod  that  of  Stela  In  aotarial 
aarUoularo,     During  tho  axoalaatlan  of  Mmloo  %  Miliar  (sa 
•ttployo  of  Stola  *  $oi>*aa  tlaea  rVfcruary  13th,    uad  «ha  did  not  go 
out  on  the  airtko)   «ll   firm  r*spori<*oiit»,  than   sitting  in  court, 
wora  lifflatifadal  by  her.     Sho  tootifiod  that  oho  know  r«»oon*3«Bt , 
0orf,   a»^  Iho  two  wo-snai  »jpfiiiwtl|    that   oho  h«yt  aoan  tho  othoir 
soon  roaponrtoata  la  tttfci£p  ®<mp*my  jaany  tteoo  alnoo  thm  atriko,  pa*- 
trolHag  In  front  of  tho  arossiooa  of  her  osaployora;   that  on*  «»▼«»* 
lag,   "laat  w*ato#a««y#*  aa  A®  vm  loavlag  *«•  trorilooo,  s^lga 
Galioh  sad  Booaie  Kat»,   la  IBHjNfHf  with  Saa*.  Atvff ,  att««*od  her, 
fnllawod  h#r  to  tho  olowatod  railroad  station,   and  callod  nor  a 
*ooah»®       Hnapondont,  &iga  &alioh,  a  fa  armor  alloys  of  Sfcoia  & 
Salmon,  ftanlad  owo*  s«vln«  alakatod  in  front  of  oal4  arofclaaa  or 
otot  naming  att&akad  th?  wltnaat  MXlor,  who,   sho  aald,   HM 
fcrtaorly  know  ao  *forol'*dy*  for  Stata  k  Soiaon, 

Oa  Ajoril   9,  lt949  tha  «rd«r«  aaaoalod  f*o*  word-  «*» 
torod.     Tho  rooitaio  and   finding**  »f  tho  ©ouri  in  tho  aayafttlMi  or* 
<l«ro  as  no  oaah  roopendaat  aro  aafeolantinlly  tho  aasso.     In  tho 
ordor  ao  to  ©Xg*  ©raiah  it  is  vaoltad  that  o«Knlainant«  filod  af- 
fidavit a  againot  hoar.  *ahoaa  trao  aaaa  waa  thou  wunown,*  en  fcarch 
$*t»j    that  an.  attao>*«at  «a*  liillil  ag&iaot  hor,   *andor  tho  ftoii- 
tteai  MMH  of  .Anna  Saitlft,  now  feitatra  o*  Clga  Saitoh,*  to  ahaar  eaaaa 
why  oho  ahovrXd  not  ho  pwniohod  for   oontas$t   for  violating  oald  ln» 
Junction,   *ao  ah%rg«4  la  tho  «ITii»>Tlts  NnP«ta  .riiod  »pon  wrich  »ai<! 
att«ohM»nt  ia»ti«M;*  that  oho  fiX»4  hor  affidavit  in  roply  to  oaid 
affldawlto,  «M   tteat  tho  oourt  haa  jUitfiilnyil  all  affi.Jawita  an?1   tho 
hill  of  oonplalat  ani  tho  toatlaoay  adduood  at  tho  hearing  and   th* 
argA»anto  of  oounoel,     fho  court   than  find  a  that  it  haa  4\irio<llctloB 
of  the  owhjoct  aattor  and  of  tho  parti *a,   Mi,    af%«l  naklnr  fladlnga 
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as  to  prior  nroeoedlngs  In  the  tt^at,   farther  finds  in  tmfest&nco 

that  ©1«*  8*11  M  Mil  Mtffti  VftHi  *  printed  «ooy  of  sold  InJ  instion; 

that  orinted  eooies  of  DM  MM  had  he«»  oosted  on  o<.iiaplaiaants* 

nroaisea  within  full  riew  of  thas*  passings    that  01g«  C-alioh  MM 

prior  to  tho  iosraonee  of  the  injection,   Ml  1*»  a  MMMMlMl  k«<! 

ill  | 
a  siemher  of  the  MfMiMt  iwaionj/innt  she  wilfully  TloXataa  said 

iajhtnotion  In  the  foliowlag  partiottlarns     (a)   in   that  eh©  olck#tod 

and  yairollM  In  front  of  Ml  along  tho  nlaaa  ©f  Ml »!»«•■  of  MH 
itein  A  aeldsa,   fro*  day  to  day*  froa  i**r«h  4th  to  ;»arM  26  th, 

1934,  ana  «rooa   «ft«r  aht  was  oaro**  MM  ^^  tajunetioj*  «ita  sfMl 
the  same  had  hoen  soeted  on  the  floor*  of  said  pi  <oe  of  huoineoej 
(h)   in  that  oho  Mi  no   o spool  ally  daring  tho  is© rising:®  and  aft  or* 
noon*  of  Marsh  fdth,   *5th  and  *otht   sonetiooo  alo»v  M4  MMHaMM 
in  th«  e«?osny  of  fo«r  ©th*r  plokets,  and  on  said  days  Joins*  said 
f  ur  plekets  asd  others  in  MWraMltMl  «i»l©ye*  ahsfttt  to  MMV  SB 
loaw*  their  nl&M  of  at9l«yikoot#  oad  in  Interfering  with  their  so 
dainis,   sod  in  sailing  MM  **taho*  Ml  other  vilo  i*Bflty  Ml   in 
throatonlng  thorn  against  returning  to  «wrij  Ml  (<*)   in  MM  she, 
to  ©offinany  with  Son  £»rfv   shortly  .prior  to  fear  oh  8f$a*  so  lnt«rf«r*4 
with  oao  loniso  Killer,  an  employ©  of  stein  i  8*idottt  *,s  tho  1  at  tor 
*M  loafing  said  pronlsoa  for  her  homo,   and  f«ll©v©d  her,   Ml 
threatonod  and  admonished  hn*  gainst  INriMMMf  to  hor  *ork,  and 
sailed  hor  a  *»eab*   Ml  iMl  vile  naiaes. 

Counsel  far  appellant*  in  all  fir*  «ouoal»  contend 
that  the  affidavits,  vfcioh  formed  the  baeie  t®r  tho  ieouana*  of  tho 
attaohatont  vrits,  vers  Insufficient,    and  that  the  writ  shoal  d  h&ve 
hoon  MMtlMj   Ml  that  ths  court   Hi  not  have  Jurisdiction  of  tho 
suhjeet  natter  of  of  tho  p*r*aa*  of  tho  several   resooadente  at    iho 
time  ©f  the  h oaring,   anrt,  hen©*,   the  ordoro  appealed  from  ehouln.  to 
reversed,.      We   cannot   agree.      We   think   that    tho  affidavit  a  clearly 
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war©  euf ft  slant  to  form  th©  Wale  for  the  ioouanoe  or  aald  attaoh* 
m«ot  write,    and  to  arr*at  the  reopen iento  unAer  the  flctitioue  ©asset 
Mentioned,  -  their  real  MWM  not  thou  feeing  &nvm*     tfurthers-ore, 
after  their  arreat  and  after   tfc«lr  IhMlft  n.-*ia*a  beowe*  kaow»  to   vfce 
court,  a»a*  ef  the  reei>o»i.$ent©  au«©  «*n?  aetion  to  quaah  the     *rite, 
or  In  any  ^^nnat  $u»etl©n«d  th*  juried! ct ton  of  the  oourt  ©tor  their 
Hereon©.     They  trontod  the  order  for  Ho*  writs,   onngrortod  hy  ©aid 
affidavits,  a*  *  rule  upon  than  to  eh©*f  «au»*  *hy  they  ©hould  not  »• 
OH»i»had  for  oowtasspt   for  violating  th©  inj  notion,    «M#  on  the 
hearing  on  tv?e  Keritt  w:*i©»  followed,  sa^d©  na  objection  to  the  in- 
troduction la  ov3.a««©o  ef  ©aid  affidavit**.     By  »o  ©*ttft£  they 
waived  all  oojaottoBt  to  th«  oett9tfl  |ff»ts£&fttl«B  ovtr  tholr  per- 

OCR*,   fffftinnnia  v,  iniMrtia l41  Wi  *»?•  *3*»  *38>  itq  .33s 

111,    6*6*  &a3;  lilgheq,©,©.  v.  ££&fij£t  *6»  xi;»   •••*   804* )      *»d»  ttlearly, 
too  court  h«d  Juried  lotion  of  «h*  ouojoat  a&tter.     (fljfttfji  ▼•  IHtiafi 

a«  in,  3M,  l#»i  jtoftyJ^iMsa  f*  umii  *ao  in.  •$»,  36*$  fam 

&&&&©*  ▼.  SiM^^Ml^ffiLLiMM.   W  Ul.   17©,  M&,)     K*  there  war* 
?%ny  toohnleal  ©tftoto  In  the  nnouoationo  or  affidavit  a  ifc#y  wore 
©urod  (13  Cori»ttO  £ari«t  »,  d7,   ©oe.  «d«)     Sowovo*,  wo  think  that  Um 
affidavit*  *er*  wagay  ©ufTtoient  to  ©4wi»«  thota  of  th*  charge*  they 
vara  ©ailed  unea  to  «**t  at  the  bearing,  fit  whloh  tiaie  they  wore 
■pir  on  full  opportunity  to  pi  mil  j  in  air  dofenoo  thereto,  if  any 
thoy  fend.     (gjj&  v.  to-o^Xf  *S0  III.  174,  1SS$   QKoJB  *•  &SS2&&* 
n«  *U«    «H4    567$   0£t*r  ir.   *»oq»l.i»  »S  111,   47S,    479.)     M    ©?>e»toA* 
tlal  rl^ht  of  any  of  tfco  ffllfimiUMtl  woo  lnfrir»^«^  or  ita&ftn*     tttW 

oplnloo  ©f  tftaJi  a|>55«il&t<5  court  fllod  ^an*  ^,  18"?$.) 

**a4,  l»  our  opinion,   thoro  la  00  aorlt  in  ooui^aolo* 
i'srthtr  oooto»Uo»  that  tte«ra  la  no  «rvl4oao*t  a#  to  throo  ©f  tho 
roaooKdaota  (Krooger,  :Dorf  ajaj  Hrvvltn)   that  thoy  wore  **xvn$  with 
Kotlea  <of  dMae  lajusaetian  or  hod  emy  feyowiedgc  of  I4e  issuance. 
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Ce*pl**in  write*   •▼id«r.c«  in   Ureetly  to   tha   contrary   Ml   sal<i  r*e« 
pendente  <id  net  t«r*tlfy  o»   the  boaring,      as  said  la  bJJti&S&J** 
yo«ele...im»«;*t   (pj»«   36&*7) ,  if  they  did  wit  hare  ltne*le4«-e  ef   the 
existence  ©i'  the   Injur- ctton,    •it  wm  their   duty  to  properly  present 
that  f&et  to  the  trial  eotart  up<?»  tho  hearing,  which  they  failed  te 

And  wo  t  ink  that  under  all  th«  evldeaoe  It  is  oon* 
eluelvsly  sheen  that  ail  fire  respond ente  intended  to  elalate  the 
injunction,   &»<i  "Sid  «e  wilfully  enl  dtOlteeratflly,     And  w*  oannet 

•ay  teat  the  aaewnts  el*  tfei  eeeeral  fin*s  istpeeed  ar»*  exesse!?* 

UmB&aa~&mBUfc  **  ftfcnrat*  sai  m»  *••*  »**•  wWi  ®r  that  *» 

their  is.oeeitien  the  court  atetise^  its  3i«er«*tl©n,     (l»j»£fj^  <■/« 

lfU?Xaiff,,.,y?„^t^,A.MMl,,.,,^g,?,,^EM3g»    ?5®   ****   APP.    It,   36;   Ajfc. 

fciiwtiMej^  ▼-  JBiigttalaJBaO«itJBRlJ^  » 

2»0  ill,   301,   866). 

Use  en«r  of  the  Superior  eeturt  appealed  from,  as  to 
il^iSent  Glga  Gail  eh,   shnuld  he  aSTl  rated,   w4  it  is   ao  ordered, 

Barziee,  ?•   J.,   and  Utah,   J,,   eoneur. 
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mum  BrtoTH&tii,  » 

corporation,   et  al*, 

Complainants  and  Appellees* 


)     AVVSAIi  fMOH 


tJTt^'i;.;ATloltAi.  L4BSS*4  OabmOR  i       iMM  COCTT, 

wmuHd*  imioii  et  ai«, 

l>ef«ndanto.  COOK  CGtnrtY* 


xm  m  lAtm  of  nn  MmH  JE  4  0  T  A     fi^O 

Appellant. 

By  this  appeal  5'lorenoe  Corn  »©%ke  'to  reverse  an  order 
of  the  superior  court,  entered  Iter  eh  26*  19S4*  wherein  ehe  w*s 
adjudge*  guilty  of  contempt  ef  court  for  viol  I  ting  an  injunction 
against  picketing*  ensoul  ting,   etc.*  end  committed  te  jell  fe* 
thirty  (30)   days,  or  until  discharged  aoeordiiig   to  lew,   and 
ordered  to  pay  the  costs  of  the  proceeding* 

In  complainants*   sworn  bill*  filed  mar  on  3*  1934*  it 
ie  alleged  in  ewowtanc*   that  they  are   corporations  or  copartner- 
ehipe  engaged  in  the  business  of  making  m<&  celling  ladles' 
dresses  end  garments  on  ^enth  Market  street*  ne&r  f%ekson 
boulevard*  Chicsago*   where   they  employ  numerous  germtnt  workers; 
th*»t  the  defendant  Op  ion  end  locale  %   18*   $9,  81  and  100  are 
voluntary  associations  of  which  many  g^wrment  oorkeru  are  members; 
that   the  ether  defendants  are  of fleers,   agonte  or  members  of  the 
various  local  organisations,   and   th«t  on  febru^ry  27,   1984*   e  id 
local  organise tlens  instituted  a  general   strike  of  its  members, 
sent  of  whom  were  employed  hy  complainants  or  other  similar  con- 
cern* located  nemrby*   and   defendants  had   or-ns^d  t*m<l  were   censing 
the  premises  of  complainants  mM  the  other  concerns  to  he 
picketed,    their  employees  who  did  not  go  out  on   the  strike  to  ho 
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'hreatenrttf,  and  the  sidewalks  m*  atre«te  ne«r  said  preniees 
to  become  ao  congested  a»  to  prewent  ea*toaere  froa  entering 
th*  ppjee,  etc. 

On  nmJ'flil  4,   1924,   tin*  court  loewod  «.  temporary  injunc- 
tion «hich,   among  otbif   things*    re a trained    th     defandejits.   and 
oil  R©toci   tione,  union*  *wi.  persona,   aiding,   assisting  or  eon* 
spiring  with  thes,  **nd  hawing  knowledge  of   the  injunction,   tut 
from  pi  eke  ting  or  maintalag  pi  eke to  sit  or  nc«r  coRsplfcinanta1 
preaieoaj   (to)  from  patrolling  or  Jliy»itgiiitlHi  in  front  of  or  in 
the  wicinity  of  aaid  premi«se«  in  furtherance  of  picketing;    («* 
fro*  «oll£lting  or  inducing  percons,  or  attempting  to  do  to,  by 
threats,   force,  wiol#noe  or  coercion  not  to  «nter  into,  or  eon- 
time  in,   oonciftinonta1   oaploy;   (d)  from  assaulting,  leen&clng, 
threatening  or  intimidating  pereona,  employed  or  gaimg  'to  and 
from  tho  proalees  of  complainant*}    («}   from  addressing  or  referring 
to  any  of  ooTRplftinonto'  employee  ea  "scabs* *  or  e-pnXyimg   to   then 
other  offensive  ealtaats;   »ad   (f )  froa  advising*  encouraging  or 
as dieting  in  tho  doing  of  «ny  on  oh  things. 

On  fcaren  la,  19  "?4,  on  motion  of  eestylainants,   tho  court, 
after  considering  th*  affidavit  Of  Albert  .?♦  Kanley,  ether  affidavit* 
and  ooanlainnnts*   hill,  ordered  that  a  writ  of  attachment  issue 
forthwith  to  bring  before  tho  court  flnremoa  Corn  {appellant) 
end  too  other  named  women  *to  nasaer  for  the  aiitgad  violation  of 
tho  injunction**     In  Manley**  affidavit  it  i«  stated  in  sahetanoo 
tmwv  -bout  4:30  p.  a,  on  surah  dth  he  ma  in  front  of  the  premises 
of  L.     elaan  (one  of  the  complain ante)  at  319     outh  Market  e  treat* 
and  saw  naaaroue  strikers,   including  appellant*  then  Mat  there 
patrol  Ung  and  picketing;    that  ho  particularly  noticed  appellant 
m&  one  JSleanor  Saulnvsk*  who  had  become  heiatereus  and  riotous 
and  who  then  and  there  were  arrested;   and  Meat  on  their  way  to 
the  police   at- tion  he  g&va  thea  copiee  of   the  injunction  writ. 
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In   tha    affidavit  Of  C#  0.  tfr~ag«i  Rjr*    contclaed   atstcMBU  auh- 
atMtiaXXy  th*  «?!*■«  HI  la  ttaaXay1*  affidavit  and  tha  further 
etataewnte  in  uthataaoe  th«*t  s*Ts®i»t  8  &.«.  an  Stioh  8  th  n«  b«w 
many  atrlltera,   inaXuding  «weXXMt  «Ad   .Jle«jB»r  JadXaaska.  #ho 
h»d  Men  MMBMt  on  Baron  ath,  yg.trtlliwi  MM  ploketiug  in  front 
ef  the  nrnaleea  or  pXant  of  ijlMM|    that  a  §M|  wirHiMB  Xater*   ».« 
AdeXe  MXautn  (eletar  of  L.   MMMtt]  M4  ooaiag  to  MM  fOUnt,  ha 
saw  a#r;#xinnt  Mi  laMMlW  ftedLXovata*  fettneH  her  @nd  klok  MVtff  and. 
th*t  ha  heard  then  onXX  her  •  "bmV  'and  e*h»r  vii©  *piU»t»  «$d 
threntan  her  Ufa  if  MM  Aid  not  a  toy  MM)  ?ro»  M&A  aX&nt.     In 
the  ftdsttjafiftl  affidavit  of  Itnegei  Md   MM.  of  In   ^eXaoa  art   «e»» 
talned   etateasente  ahowing  repeated  vioXattaM  of  the  lcJnnaUon  ligr 
swany  etritoro  in  the  vicinity  ef   iba  re&yeetivo  jiMtMll  of  ®&m» 
pXainent**     AXX  four  «f  tfceee  M^$M$tl*i  MM  a  torn  *o  *»  KMNM 
Xfttk*   the  day  *af»ra  MM  att*-.«fe»*»t  a-rlt  M4  loaned*     %  virtue 
of  the  writ  the  **?*XlaAt  Had  oarraate*  tmd  "fcfeifulU  iato  *M?t« 
fending  the  hiring  »»*  wn  r«laa-*ed  an  her  #im  Teeasaio&aM*  MM 
re  ear*  deea  net  dieeloMe  that  alta  a^ar  Mtifcg  any  notion  t©  ejti&eh 
iha  *rit0     After  MM)  d*X«;y'  ahe  f  iXitd  Ml  tt»aaora  MtMMI  to  th* 
rule  contained  In  tha  ardor  for  th*  v?ii*  and  on  li»re*.  XSth  tfc*i*e 
*&»  a  hearing  in  op«n  oenrt  o«  tfc«  3fc*s^gei&t   s,i  %hieh  feeth  aha  end 
har  anatnaaX  ware  IWMMlli 

At  thia  hearing  eoapXi%*mmta  introduced  in  ®ri&$,nt*%  iha 
fa«r  aJfldaTlta  MM  «Xua  e^ilad  M  «ltywi«tt  KMAMjf  »*©d  I^tgaX 
and  fita  athar  jp^raona,  p«u  th.ay  «*ttv  ax*i4»**  Mai   IWH|  I  Br|lMM|llti  i 
AypaXXaiit  v^a  *.  rititaaa  in  h*:r  MS  iNihaXf,   mni  MM?  M4J  MUM  «*a 
mad  fc«  tha  «<s»M-rt» 

MXiawing  the  MMf|HJ  MM  ardair  Mjiiltl  from  «»«  aatar«4t 
in  which,   aftar  raeitin^  tha  p^ior  MPMMMMffii   the  aaui'fc  fdund 
in  wibetfujnaa  that  tha  i?a efjandent  (aiiT>aXinnt)  wa-a  MVM4  **4*h  aapiaa 
af  tha  initmctian  writ  on  biareh  *»th»   MM  vr%Gt  to  its  ianHOB-ta 
aha  a  a,  and  ia  now,   a  draaaaaher  and  a  ataaher  of  tha 
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«»i*«t   «nd   tteat  «ho  knowingly  aad  willfully  violate*  tiso  Inunc- 
tion in  tfa*  following  a»rtionl&ra#   (*)  in  that  on  Xaroa  »th  aho 

*a«i*fr«»4  with  «nnib«r  poraon  in  an  oo»»ult  upon  MfttU     ol»*n,   «n 
©agloyt  **  **•  Linton,  one  of  tho  complainant*,  an£  Sslaked  her  &* 
aha  w«*  nVmt  to  unter  IMP  pi^os  if  ©■ployawnt,    (b)  in  that  oa 
Karon  fitto,  fth,   5th  0*4  lith  ah©  aatrallod  *a«  pioxwtet;  in  '"rent 
of  and  along  the  alaaoo  of  I— iWMWi  of  oonploinonto,    {o)  in  that 
on  ih*  afltlMWI  of  Karofe  Uth»   *aa»  in  coapoay  with  fo«T  othar 
*n*on,  pio******'  in  tiie  vicinity  of  335  «o<at  £*eks;»B  boulevard, 
Chioe^o,  and,  mShilo  an  pi «k« t&ag  ©ho*  lagttaog  «&&  feo  fonr 
other  MMWBf   ot%OHatt<  to  MMNNeM  i  ojoitli  #irl#  oomin^  out  of 
th©  building  ©a  onio  prtal«os«    that  th*rfeapoa  e  polio*  airier, 
nanod  «r«TXo,  UMiijWtlllW'l  fcf  prsvoai  ffiMi  ***fialt#  a»&  that  th***©- 
upoa  ***  MM  tao  fouF  athor  '**©*&#»  a%lftflRKi  Nta  alaa  «#«fetdfcaut 
bntloa*  «ad  Vat  Mm}   («)  in  tjktf*  0a  Mmm  17th  NM  potxallod  *aa 
niakotod  on  ;.m»th  *»*iBOl  titrnot  oaf,  "sat  faalfcMM  aul^wd  in  front 
of  «■»«*  1.1  aag  tao  mmt&M*  af  asaaral  of  c««pl;i4»«&BtM,  and  that  aha 
did  thin  aft^r  aha  M  appaoroc'  fcofaro  the  aoart  oa  Iter©*.  14th 
(baring  boon  WVWM  OH  M&4     t    ii'BJaflWKl  wit  *ad  rclo«a©£  oa  hor 
©an  raaagni sonon),  snd  and.  J#*W*U**  tittl  ireurt  th^t  ©ha-  would  not 
again  p*trol  or  picket  5.n  the  vieanity  a€  **  prsnl&oo  »i"  way  of 
eompiFir>r,ntr»;  *nfi  (a)  in  ffcap  ehe  so  p&tra).l©£  aad  picketed  oa  itaroh 
17th  after  lb©  flaaMiBtWH  farther  fcftp])il»f  ■fJW     tM  ptiar  to 
JTtbm«rjr  st«*.»  t^en  *tid  BtvUa  imo  e*n«t,  *b«j  aaa  imDlmift  by 
tao  9*pa*  MPVM  Co«paay}    th»t  HWfrOam*%0*  (lu  iofoadoat  union  o*llod 
off  tho   ^ttilto  Ml  te  th*-t  Mp|  a*4  »hs   {ap-pollftat)   r^tarao^  to 
hoy  w»rhj   Mpl  that  oa  Xoroh  l-4th#   thjrou^h  th*  ©f  for  to  of  000 
'ialit,  a  aroproooat&Uvo  of  »«|<t  union  and  a  d#f«n4*at  to  ooov 
P^'^in.«»nt5^♦  bill*  «h*  t%tttiSa«4  I  Ioato  Of  aa^ass-j  for  IM  Jay»  fraa 
hur  »a?lo^-sr#  :ino  l«»f%  htr  Mttal  wirk  uad  cagagod  ia  u.iid 
patrolling  «a<l  pi  Noting. 
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KO  deem  it  mnttoeeeaary  to  dleonoa  at  l«««th  the 
t*atinony  sircm  on  the  Bearing  by  «ompX«tinwote*   witnesses,  or 
that  of  appellant  in  her  ©en  behalf*     -uffiee  it   to  aoy  th«t 

after  reviewing  the  4£)isM»t  **»  contained  in  tb©  ebetreot,  *©  »re 
•f   the  opinion    that   the  finding o  of  the  court  are  fully   *u*  twined 
by  o  el«2©r  prepon4*?*noo  oi   the  «vid«§noe*       Umnxci  for  oppelXont 
(soptm'i  Hurt  th«  oeurt  erreneeueXy  admitted  aertain  teotimnny  in 
evidence*      k  f*ii  to  dieeerer  any  waoh  rmXinga  na  asm  too  eon» 
■fclgrtd  prc£udicit*X*       iron  ii   certain  admit '&*d  testimony  night  bo 
c*nai«i«jr?x  M  incompotemt  and  irroXevant  under  too  charge  a  an 
contained  in  th*  sffi<«tit»«   <ttlil  taere  woo  oonndent  preoer  eri» 
donee   to  support  them*     AMI  in  such  eaee  a  reviewing  court  will 

nremine  that  too  eourt  did  not  eomeleeremny  incompetent  evidence* 

iuintz  Vo  Dennis t 
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*.nd  in  our  opinion  there  ia  no  merit  in  eeunaaela1  further 
contention  that  the  eunrt  did  not  ««<|niro  Jurisdiction  of 
epyeiiant**  person  for  tfec  r*«een  th>.t  cold  affid*vitea  which 
formed   -he  b&aia  for  the  ia«w*nce  of  th«  &tt?.  etanont  writ*  aero 
inooftici.  nt.      **  thiol:  thoy  were  sufficient  for  toot  purposse*  and 
also  for  Uie  ruie  on  appeXXant*  contained  in  tho  er«.i«r  for  tho 
writ*    to  chow  coiiee  why  sho  ehauXd  not  bo  adjudged  in  contempt* 
oho  a&mo  no  station  at  *»ny  time  to  cpeem  tho  writ*  but,  on  tho  con* 
trary.   treated  tho  order  for  the  writ  M  e,  ruie  en  fee*  to  show 
cuu*«»,   etc*„  and  filed  en  -newer  on  tho  me rite*     By  ee  doings  oho 
waived  aXi  obj   otleae   lo  tho  court ve  jurisdiction  ever  her  pa  room* 
(ft  vik^nati-;  y.  Haegonaiio*  X41  XIX*  .pp.  X2e*  l&2%     aff*d*  5*3®  111* 
dX§,  «^3i     aiehoXaa  v*  JMtffr*  1&&  111*  «0»9   864.)     And  tho 
affidavits  ware  clearly  eafflcient  for  the  issuance  of  the  rule* 
and  en  the  <*ab<v«qu«nt  hv  urine  ehe  *».«  giv&n  «»plo  opportunity  to 
awct,  if  aha  oonldt   tho  afeu»rsoo  aontalnod  therein*     ( galea  r* 
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Omhim*  Br««e   th*t,  in***uCh  „  fa*  of  ti»«  co*rt»* 
«ntciol  finding  ft***,  H  «**  «*,  ^  ker  en  dfctoa  mtTrtpw< 
*•  tfao   tiwe  if   MM  i^^oo  ||  tho  nH^BM*  ^d    tj,e  ^i,  U|rrcb 
13th)   tho  *ent«nc*  i»  orr.noo««.  **«**.•,   Wfcmtly,  it  i»  ^S4d 
Partly  *»  »««&  wbneffwt  feftltf,     ft*   MjiMMflij  dft««  ml  fellow# 
X»  Mia  li*.   tl»  pr„„,t  the  lM  of   «M   *»ni*i**ont  **«U  U*** 
in  the  «onrf»  *i«or*tion.  MM  HfH^  oourt*  *1U  M  t  tot#rfftt 
with  tt»  «.r«lM  of  w«h  dlM«u«  mm  MMM  ft****   UftV 

-Win  in  fit  ft  m^mmimA  tofiwr  fjiiiin  .^%?i»  Sjrttl# 

290  IU.   301.   90C.)     ft*,   mm  if   MU   «,rt»,  finding  M    fe6  3uaJl 
■rttnqacnt  »**»,    MM  MM  «>ld«iiM   to  M^MM  *uo*  ti*iit**$  * 
«tl«i,  dl*rog«*4o4,  MJ  e*«not  «*,,  in  n*w  of   u»  oth*r  f*o%) 

MM  *treum«t*nc.a  in  «vi<t«no«,    **)  u»*«  «g  «*  »*„«  ef  ^ 

«r*tio«  in  fixing  *ppoli„t«.  I******  at  tni**  4^*  in  M1# 

•*••    Im&xlcm  mmMUk  IfflBmu  aai  m.  ,Pp.  3W.,  W| 

*mr*Mi  mi  Mitenu*  mmmmi ii^  jMjMjiin  m  iu.  ^  «. 

■V}  #.n4  in  *  PWiilllMJ  for  oiUl  o*  IMMNMUI  MM*M»*i  MUM  M 
this  «W,  jwniataaent  by  MMftlMMili  in  4«A1  i«  w»t  ummul  or  i*. 
pron.r.  a,  **«  V  (^^     (jg^  T,  ^^  ^  m#  ^  ^ 

*"ffriiiiii  i  iii  t%  ■timnriim  fli  .  1*1  m,  i«a.  *»§«) 

The  or***  «f  tfeo  iia^rior  o*»rt  nppenXeti  frow  should 
b«  afflx»o«  MM  it  i*  to  ord«m<4. 

B»xn*«,   t«  j##  tag  pitch,   J.,   ooncur. 
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VMCURdtJKtt  AOATKif  M3JSR  hAUJU»9  ) 

Appellant* 

m,  Ifflgfl  asx-uLinr  MWWUW  003  I    :  comix* 

'.'hie  i»  an  appeal  by  Meyer  darken  from  am  **4e*  of 
tbe  Snoerlor  eaurt  of  cook  eeamty,  ©stored  feay  2*#  19JU.  aajiia'glnf 
tei»  guilty  of  fiitwipt  of  court  fa*  violating  «n  indignation  &&.  inet 
niokxtiru  #  and  eesasittinj?:  hi*  to  |ft£l  far  fifty  eoye9  er  until 
4i»oh«rj|a6  uettordlng  to  l&a* 

Xn  ef^altanftntk*1    ©worn  bill,  filed  Storon  39  1934.   it  it 
alleged  in  WrtmliMOi   that  they  ere  eorpor«stioa«  or  eefiartaerfthina9 
angegod  in  the  beteinees  «if  making  iffS  Mellin&  •••UNI1  dreeaao  Mi 
skirts  or     euth  K&rk&t  street.  WMff  jockoon  bettl<rrard9  Chicago, 
«d»er*  they  enpiay  nuiaeroue  garncnt  wirte-ra.   that  t)M   ildftnJinU 

nien  &n<J  lee»l*  b.  i&9  899  <>l  and  100.  *ra  Talaniwry  aaKoeicAlaita 
of  wnion  sa&ny  garment  isorkere  «ara  «se»ber»;   ths&t  the  ether  defend- 
ant*  are  ©ffioere9  agnate  9  IS|Wga9»t*tifli  or  ««mb«r#  of  the  vrriauo 
looal  organisation*;   and   that  on  Peni-nary  37  9  1924,   ■*&£  local 
organisation*  instituted  &  general  strike  of  it*  MMfctVft*  sane  of 
whoa  were  employed  by  cft»plsinant®  and  other  eireilar  eoneems 
located  nearby,   and  &efend&nte  had   e^naed  «snd  w&re   a^uaing   the 
|8r#aii»e»  o£  oojaslalnantis  and  the  oth*sr  eonoerne  to  be  #iek«t*d# 
their  employes  a  she  did  not  go  «rat  on   th«     trike   to  he  threatened, 
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ond  tho  oidowolk*  end  ntr#ei»  »e»r  »«14  pr««is>e»  to  h«oe«e  00 
3ong<*©t*d  &»  to  proroat  eu^  tenors  I'roa  «nt«rlnc   the  s«n«,  ete» 
On  Knroh  4#  1924.  following   the  aroyor  of   tft«  Mil,    tho  court 
issued  »  tonpornry  injunction  ohieh*   *«se>n&  ether  things .restrained 
the  defendant*,   sad  nil  eaooelHt&oa*,  unions  end  other  poreon* » 
«141flR0  tgaiattlg  #f  eofioplriag  with  then  Mai  kovinjg  knowledge  of 
the  in^unetiea,   (a)  rr*»  pi efc* ting  or  aKiatelHiag  pi  -•>■- t»  at  or 
n««r  eonplolnent*1  projaiooe;    (lb)  from  patrolling  or  congregating 
in  freat  of  or  Ah  th*  fioinitjr  of  0*441  preniBOo  1m  furtherenee  of 
picketing,    (*)  tr&m  oeXieiting  or  iadaei©#  perean»«  or  r.-ttoaptliig 
to  do  e*,  Hsy  fchre&*»»  fere*,  vlolonee  or  eeereien,  net  to  eater 
Into,  or  eontlane  in,  ooBpl&lBeBto*  ea^ley,   (d)  from  ee»«uXtiBgf 
noaoolagt  thro* toning  or  iiKBtelng  persons,  oixeleyod  fcy  eoispl&inentOa 
not  to  go  to  «!•  frott  ««ld  prenAoeo,   (•)  from.  Injuring  or  attempting 
to  injhsre  ooiBpl.o4iiffnto9  property;  end  (£ )  from  odviting,  encouraging 
or  oseAating  l»  th*  doing  of  &ny  *ndh  th4agn« 

dn  &«y  10 9  1924*  the  court  entered  «  rule  upon  appellant* 
hoyer  »erk«n,  to  ehow  &mm  oliy  ho  nheaid  not  be  panlettod  for  ceh* 
t^wot  of  eourt  for  violating  the  injanetlan*     the  rule  -emo  based  upon 
the  affidavit  Of  ono  St,  woioo«     Barken  filed  an  nnaner  to  tho  rule* 
danyinf  oil  th*  material  f  ft«s%o  alleged  ogoiaat  himt  end  on  Boy  83ad, 
there  w?s»  o  hearing  *t  nhifllh  Barken  «nd  HI*  eanneel  «#re  present, 
the   seise  affidavit  and  th.-vt  ©f  Albert  ft*  Maaley  w«ro  read,  and 
aftesrwaTdss  «eiee  «sd  four  other  oltBon»*a9  oalled  by  eonpl*>iBante» 
were  exjoalnod  and  or  <!««?.•  examined  at  length  Its  ep*-n  ooorf*     Sorleon 
tootifiod  i«  3sJ.»<  oob  Voaolf  ojm  opo  Bitaoo*  for  Mm»     fct  tho  ooa*» 
oIboIob  of  tlio  hociriag  tho  ooart  -t»Btoro4  tlio  or^or  in  esuewtlOB. 
in  «hioh  tho  court  fottftO  in  #uh»teao«  that  Sorksa  hod  BOtioo  mA 
knOWlodgo  of  tho  iB|BBotiOB  shortly  of  tor  ito  leeu»noos    th  t  not* 
wlthfttoBdiftg  ottOh  knowledge  h«»  on     pril  r^#  \9H»  viol  <« tod  th* 
injttnotlona  in  th.-.t  ho  in^trootod  certain  -oo«oa»  oho  wore  j>isk«t» 
lag  la  front  of  tho  iplooo  of  haoiBoss  of  obo  of  iho  ooaploiaoat 
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oopartnerdKipe,   '  t  $£4  t'outh  storks  t  etrett,  Chi  euro,   to   continue 
to  picket  by  welkinrr  brek  «nd  forth  in  front  of  their  premises, 
and   sdrised  cola  wonen  not  to  be  efreld  but  to  continue  their 
ji  elating,  snd  th*t  on  elvoro  other  4s*y*»  prior  and  subsequent  to 
iol4  d«te«   an  tho  offlooo  of  MM  defendant  Onions  in  Chicago, 
toe  Mrieed.  $*nd  counseled  direr •  persons  to  continue  to  pi&ket  in 
front  of  tho  places  cf  busineer.  of  eeffipleinants,  oil  in  violation 
of  tho  injunction;  on4  that  »t  direre  tiaea  before  end  after  said 
d&te  ho  ep^eared  in  front  of  tho  pi woe a  of  business  of  eene  of 
the  coapl&insntu *   end  <>ottn  »'  led  **tth  an*   directed  direr*  persons* 
nho  were  then  end  there  picketing*  ^with  recpoct  to  their  activities 
in  so  picketing  *   esA  uthemise   t»ek  HI  retire   port  in  6*  reetlng  o«14 
picketing  activities  and  in  urging  and  counseling  aesibere  of  tho 
defendant  unions 9  en4  ©there,  to  violate  oofA  injunction  by  c atrii- 
lift!  and  picketing  in  front  of  tho  pisses  of  businooe  of  con* 
pleinents  or  sons  of  then* 

Counsel  for  Barken  fires  contend  that  the  findings  ere 
not  supported  by  the  evidence       m  hum  eerefnlly  ye**  the  abstract 
of,  end  portions  of,   tho  certificate  of  evidence  contained  in  tho 
present  transcript  end  conns t  agree  with  the  contention*     "*hile 
Barken,  -she  res  connected  with  one  of  the  lo col  unions  in  seme 
official  capacity*  admitted  tbot  ho  had  notice  m4  knowledge  of  the 
terms  of  the  injunction  tho  e»y  .after  its  issuance,  he  denied  that 
he  Hod  knowingly  or  willfully  riveted  it  at  any  tiae*     Ceaplein* 
ants1  evidenee,  however,   oleorljy  dlseloeeo  that  he,  knowingly*  will* 
fully  end  repeatedly  violated  ttoe  injunction,  while  in  force,  at 
the   tines   snd  in  ell   the  particulars  mentioned  in  tho  count*  s  find- 
ings* 

It  le  next  contended  tho*  the  affidavit  of  Albert     • 
Maniey  wrs  Insufficient  to  b»ae  an  order  of  ett^chnent  upon,  or  to 
order  e  rule  upon  Barton  to  show  e*aee.     Xt  eppeene  th*t  Barken 
wee  arrested  on  on  at  transient  ie&ued  by  the  court  end  based 


. 


■ 
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' 


npen  Mm&ey**  «f'fW»?lt»  d*t»4  April  11,  19  M.     It  w»#  oloarly 
euf  riol«-nt  to  o»»«r  tno  iotnannoo  of  otieh  ottAolNnont*     fuartnor* 
nore,  it  dooa  not  appear  tnat  nt  '«,ny  tint  In  th«  trial  ©mart 
iiaxXan  wwd  %d  t^taon  tko  wt^eawent  or  In  any  aannot*  questioned 
tho  mfi'loionoy  of  ttM  ItftftAflVnt  or  the  pr©i*ri<:«ty  of  hie  miM. 
/urthttraor*,   -at*  rul«  on  Barkon  to  enow  c^ui,  ete.  *a«  feaood 
uiMin  tho  *i*fi>i**vit  of  £4  tfoloe,  whien*  in  onr  opinion,  w<*o  ty»ply 
euffleiont  to  form  the  n*ei©  for  *h*  rui«»  catd*  ooforo   the  order 
nppe&lod  front  im§  entered,  B«rlesit  MM  ifififlNiil  fcwple  opportunity 
to  **#t  the  on^rnoo  nasi*  «gAiaot  iiin.     Uioe,  S&MtftJSSlft*  ▼« 

90agm&mAJa&&  jwj> gwawat mi  s«<  aw*,  opinion 

©y  tfelo  appellate  Of*ort#  filed  jnno  9,  192ft ;  W&BL  SjJBSHotl.*  HI 
111,   174,   193.  J 

It  in  farther  ednttoaded  that  tee  trial  eeart  «*rred  in 
oortain  *ullm»e  on  itftfrWHIio     «%  f«il  to  find  »»ny  «*u®»  ruling* 
«3*i#h  3.'B.Tjiro  «  *bv*tr»»l  of   the  ordor,     Co«naei  nrg»*   that  B&rkan 
nuo  pvejutiioed  fe^r  tho   eeurt'e  r«fu»ta*   to  adult  in  ^ridttneo  n 
on  r  tain  tin*  ggfflij  purporting  to  ehow  tho  tlneo  ohon  B&rkan  vent 
to  work  for  hio  ejwpiey^s?  enu  wfown  ho  fce^**d  working  on  a  oortnln 
dhjr*     Th&  ehjootlan  to  it»  adstlaaioa  w;**  that  it  woo  not  prnporigr 
ttuthtmtieatod*     2&o  «eoir«i  elacdonon  that  the  oauft  «t  tbo  tine 
!&»'?« o t«4  tho  sard,  ©at  nolttour  th«  eavd  nor  e  ©epy  theronf  i* 
IftHiftgXta  in  tfc&ji  tr«<nooriptt  #©  tho  ruling  eaenld  ho  preennwd  to 
hu%x  ©©*«  feorroet*     SVrthoiraor*,  it  h«£  r*?f«renee  only  to  one  mp 
gf  gggtaflefg  tii&e,  and  does,  not  <*o v*»r  ©Uter  tines  «h$n  ho  **.s  on* 
gaged*  ti»  ©kargod  «n«  &o  th«  <.vi4«uo#  &&&'**,  In  r6p*fet^a  Yioiationo 
of  tho  injunction* 

KaA  **  ac  not  think  th&t  thirt  i»   .i«y  aw  rib  in  th& 
fmrlftyiM'  cont«r.tions  of  ooonocl  {X}   Qm%  &  &>o«tt«nc«  of  Uxfitiv^-tk* 
tutnt  oiiwiot  pr@oor4Th«  onto  ml  in  I  proocoalns  for  civil  mm* 
t««pt  (*«€»  to  tfet  eontr&ry,  |gjg  y.  ftMS^BU  i^J  ill»  •^*i  i$*t 

ao.iuqhii-i  ,^-  g*«  •»♦  siim  stow  ^a** s?M5  ^^x*  19*«  mil  ■pi 
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(3)   that  tht  9«n%t»««  #f  B©  4*y*  in  J%U  «a«not  fci  JttBttfi#< 

l$*««3»«  If  it*  tav^rity*    trit<*«?r  th*  fact*  mM  0iro1a.Mta.wee* 
4iiel«»*4«  we  art  anftbl*   t»  *«y  tJi1  t  th«  •<nu*t  l»  fixing  *tian 
t«ft1f<m9«  sta*««4  iia  Alteration*  <jr  tn»t  ths  tentenet  is  too 

«*▼«*.    (M»Mii^..^i*?yL.£«^-Z5^oati:»  *a*  in.  app.  s»a; 

tmtouuMtmtim*  **  Hi*  *»•  ■*•  *»•) 

Finding  no  Wlfiiatlfti  tJUMl  in  the  r*«n*a"  th*  «r4er 
«if  th#  '&in**ier  «wrt  it  affirmed. 

-XHMS* 


30     -      5296*7 


XMm  BflOfMOUl,  a  eerpon  tion, 
*t  nl«, 

Coaplalnonto  and  nppelXOOO, 


Xir&HSATXOWAL  X*aJ>X«8«   tARKIST 
VOHKIM*   UBXOX,   et  *!♦, 

Defendant*  • 


OS    A*FSAl*  07  JSBPIE  USB3RttAlFt 

Consolidated  f«r  hearing  en 
slniler  apf*als  of  FH3XDA  RSXX&l, 
ISO.    29668,    and  U3A  «0Vlt2v 
Ke,   $9669. 


mh.  juotxcft  osxaauw  m&mam  mt  opxsrxo*  o*  tie  oowr. 


GQll8&lXZ>AT£'d  AVYSAlA 

mm  8BF./nxeH  PMMt# 

COOK  GCtSlftT* 

840  I. A.  689 


%  till*  appeal,  Jnrmin  kieheaMB  oeeks  to  reYere*  en 
or  dor  of  ih*  amperior  eaurt,  entered  April  8,  1924,  aiJrtflJH 
her  guilty  «f     on  leapt  of  court  for  violent  tag  an  injunction 
against  plekttifliSt   assaulting,   et«.,    letted  ftt«Y«h  4,   1934,   »nd 
ooweitUng  her  to  jell  for  twenty  (80)  di^re,  unloas  sooner  dis- 
charged ©y  law*  »»4  felso  imposing  upon  her  ■  fine  of  $300*  ■  ehe 
to  he  confined  in  jail  until  oald  flno  and  th«  costs  of  th« 
precepting  bo  paid,  or  until  oho  he  i|i9tlanpnl  according  to  law. 
On  th*»  «£»«  day  similar  orders  sere  entered  no  to  Train*  Beiker 
and  juono  Merit*  (except  ihr.t  the  fe  riser  sr««  scnt#nood  to  30  d«ys 
in  jail),  separate  appeal*  mre  perfected  hy  them,   «nd,  hy 
agreement,   the   thro*  appeals  were  consolidated  for  he&ring  in 
this  appellate  court. 

Xn  complainants*    ovora  Mil,  filod  March  3,  1984  »  It 
io  alleged  in  smhetanoe  that  they  are  corpora Uonw  or  copartner* 
ahipo,  engages  in  the  business  of  making  and  soiling  l»di**f 
drossos  and  g&ments  on  ->©uth  k&rket  stroot,  ne*sr  Jackson 
houleYerd,   Chicago*  where  they  employ  numerous  (MMMPt  worker* J 
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th«t   the  defendant  Union  <md  Locals*  Eos.   5,  ia#   S9,  81  and  100* 
are  voluntary  associations  of  which  mrmy  garment  isorkere   are 
members;    that  the  other  defendant*  are  officers,  agents  or  members 
•f  the  various  local  organise  tione;   and  that  on  F^bru^ry  ?7,   IP. 4, 
■old  local  organisation*  instituted  »  general  etrike  of  tte 
HHrmbers*   some  of  shorn  were  employed  by  complainants   and  other 
simil&r  concerns  leo&tsd  nearby*  and  defendants  had  caused  and  e*ere 
causing  the  premiere  of  complainants  and   the  other  concerns  to  be 
picketed,    their  employees  who  did  not  go  out  an  the   strike   to  he 
threatened,  and  the  aidewalks  m<&  streets  m&r  «&id  premise*  to 
became  ©o  ijong-ssted  sua  to  present  customers  IMM  entering  the  ttM| 
ote. 

Cn  Kareh  4,  1934*  the  court  issued  ■   temporary  injunction 
which,   among  ether  things*   restrained   the  defendants t  and  all 
asseels.U»«s,  unions  emd  peraona*   aiding*  assisting  or  conspiring 
rith  them  and  having  knorledge  of  the  inunction*    (a)  from  pi  oka  tin  i 
or  maintaining  picket*  &t  or  ne&r  complainants*  premison;   (h)  from 
patrolling  or  congregating  in  front  of  or  in  the  rtcinl^y  of  said 
•premises  In  furtherance  of  nickotin^i    (e)  from  soliciting  or  in- 
ducing persons*  or  attempting  to  -io  so*  oy  threats*  force*  Violence 
or  coercion  not  to  anttr  late*  or  continue  in*  complainants*  employ; 
(d)  from  *o omul ting*  NMMIMbs  threatening  or  intimidating  persons* 
employed  oy  or  going  to  and  f*-ow  the  premises  of  compl^inmnts;   (•) 
from  addressing  or  referring  to  ^.ny  of  complainants*  employees  so 
•scabs*  or  applying  to  them  other  offensive  epithets;  and  (f )  from 
advising*  encouraging  or  assisting  in  the  doing  of  «ny  such  things* 

On  E&reh  3d,  1924*  on  complainants'  motion*   the  court* 
after  considering  the  affidavit  of     Ifeeri  I*  Maalev*  other  offi* 
davits  filed*  tm&  complainants*   s^ora  bill*  ordered   that  writ* 
of  attachment  issue  forthwith  to  bring  before   the  court  "Anna  Ho*  * 
Hay  Roe  and  Bertha  Ros*  ^ho^e  true  namea  Ml  unknown*   to  be  pointed 
out  by  Albert  I*  Xanlay,  *  *  to  anawtr  for  th#  alleged  contempt  of 
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this  court  for  the  alleged  violation  of  the  injunction  ordered:  top 
tkle  court  la  this  03tt«««*    In  honley's  affidavit*  sworn  to  on 

karoh  £6th«  .no  states  in  suhstane*  tfeet  ha  i«  *  deputy  sheriff  of 
Cook  county;    that  on  th«  woming  of  hareh  31st  ho  served  a  rrinted 
copy  of  tho  injunction  arit  on  e»«h  of  three  eesten  *aho«e  noneo 
ore  unknown  to  M>*  tut  whoae  faooe  have  he  eons  fsMilsr  threu&h 
ny  having  ooen  then  constantly  in  front  of  2S4  south  harket  streets 
Chisago,  in  ahieh  building  is  loo&ted  the  firm  of  C*  H*  lowenthal  « 
Co.,  one  of  tho  oonpielnsntoi*  tsah£  he  .«itvise4  these  throe  wonon 
that  the  injunction  roe  trained  them  from  picketing  «n<i  patrolling 
in  front  of  the  preedoeo*  hot  that  they  refused  to  take  the  eopy  of 
tho  injunction  and  ooutinuad  to  pi«ket  end  patrol}    that  «t  various 
tines  ho  men  »«<?n  then  appro  sen  employees  of  said  imwonthsl  &  Co* 
tend  * thro atom  then  against  working'  for  »4d  X**onth*l  and  »»«onlt 
then;*  that  he  hae  tried  to  ascertain  their  muses  tm&  address**  hut 
they  refused  to  give  thorn}   that  ho  hue  seen  then  picketing  in  front 
Of  oaid  premises  evarjr  my  sinee  ho  oorvod  them  with  o«id  writ,  end 
that  at  tinea  he  has  seen  than  appro aem  estployee  of  said  iowanthal 
&  3**,  threaten  then  in  l*u<$  tone®  «nd  sell   then  Nuejfci**  end  at 
tines  strike  and  sect  then,     shortly  after  the  *»trjr  •*  the  order 
the   three  respondents  *tr«t  apinstoa  and  their  true  names  asosr tains* 
hy  tho  court*     the  reotra  does  not  disclose  that  «ny  of  then*  at  any 
tine  thereafter,  a»v«4  to  qnooh  the  arits  or  in  any  muster  ojnostlnnoA 
tho  Juriadlstlen  of  the-  eourt  o***t  their  persons.     On     pril  1,   19'  4* 
there  one  a  hearing;*  at  which  all  respondents  aero  preeant  wad  re* 
presented  hy  counsel,     Costpli&inanta  introduced  in  evidence,  without 
objection,  nhnley9*  affidavit  sntt  those  of  four  oth^r  persons,  and  a 
printed  copy  of  tho  injunction  writ,     line  witnesses  oloo  testified 
for  then  and  as  at  of  thorn  aero  ere»s**xamined  hy  ©eonael  for  ro» 
apendents.     Sons  of  the  raspondante  aero  soiled  to  testify  in  defense 
■>f  the  oa;;rgee  nade  in  the  «f  fi davits, 

folloaing  the  hoarins  the  orders  appealed  from  *fere 


til  **"*• 

■  H  M    ©   ••• 


M 


ii     •■■ 


;   >  i 


.3    ■••,.."     :■.•;•> ,i" 


-4- 

*ntere<5t   la  *3aieu  th*    court,   in  the  tPitW  Ml   to  Jenvile  IdLefewrfflaa, 
«rt«r  ivaitiae  the  prior  preee^ding*  *nde  nuttorouo  finding*  •     I» 
the  or<.**ro  »»  to  tb*  eth#r  t*e  r**pen«ift*ts  tun  Jiadinga  »r*  T#ry 
oiail&r«     A*  to  Jennie  £4  one  man   the   otnrt  found  in  enB»ton*e   taut 
#he  e»a  e«rvod  «ith  a  ©any  of   the  injunction  en  aaroh  2X,   1924,  *nd 
that  en  th<  t  d«y,   and  wuoae^ugatiy,   eopiso   thereof  oero  pouted  on 
eoapiainante'   preaisoa  in  fuli  riew  of  the  at  peaming,    ta*>t  oho  nod 
Boon*  «nd  is  now,  a  dr«aonakar  oad  «  nenner  of   the  dofeadest  Anions 
and  t»*t  «he  triiifuily  violated  #&id  injunction  in  the  following 
parti  aui**re:    (a)  in  th*<t,   sifter  who  had  been  seraod  »ith  «  eepy 
and  had  knowledge  of   the  tesueaee  of   Uw  in,gua®tiea  she  picketed 
and  patrolled,  froat  day  to  a«y,  in  front  of  and  along  the  preaiees 
of  G«  H«  i*owenth«a.  Is  £e*   (a)  in  taot  «ao  Jid  this,   »io«*  or  in 
ooaptuty  eith  ethers,  eon*  sially  bo  too  on  the  near*  of  &  and  9  a.  a. 
«nd  3*30  m&  ©  o»  &•»   from  Steroli  31a  t  to  Unroll  &3th,  inalsujito,  ex- 
eepting  -unday,  ond  Interferon  with  aanloyee  of  ii||  f im  m^ten 
anttrius  or  looting  &®&&  p#mim»t  ©ad  en&lad  th&m  •oeon^*  and  ether 
vile  nesses,  *nd  threatened  thorn  egvlnet  returning  to  work  for  sain 
firm}   (o)  in  (but  oho*  in  eeisj)**iy  vita  •  there*  tnflgr  in  the  morning 
of  uaraa  Hot,  eauveeoaed  on«  Jktt tin®  Sine*  a«  the  tnjjgf  a©  an 
eaaleyee  of  said  law«nt&al  &  0e«,  pna  >4MHtt  to  oat  or  ©aid  |»r«aia©»t 
and  struck  and  beat  nor,  ,?*ad  said  respondeat  mi  fchsn  and  there 
arrested*    taken  to  a  poll  ©a  «tation,  rele&»<sd  on  ball*  tm&  is^&iately 
thereafter  returned  and  oontlnaod  nor  e«4d  alone  ting  in  Croat  of  *«d 
ne»r  MM  prasnioooj     (d)  in  'Shot  oho9  in  dflftpuny  aith  «th«ra#  on  tho 
ioomiag  of  U^roh  '3dth«   oonoittod  fftaili*  octs  .*o  to  Jalii;  &9  itaew. 
on  taployo«  of  »*id  Looonth;%l  .k  Co.,  ond  &ftor  anathjr  urroat  r>tamod 
and  continued  her  piek^tingj   »nd  ^  in  th&t  she  «p»o»rod  i»  coart  on 
n>roh  ^3th,  after  holng  arroat«d  unApr  gg|i  attcohmmt  t^rit.  4sad.  &ekod 
*nd  oatalaod  hor  rol«>a»o  on  hor  own  roeognieaiMo  ap^a  tho  proniat 
that  oho  wonld  4eoi«t  th«ra*ift#r  froa  anid  piok<7tiag  ml  further 
f**iS,*i#**  **"  ***  ia^aadtion,  yot  saoao^aont  to  hor  ea4d  raloaeo. 
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and  BotwlthatnadiniF  her  said  ronl**,  nfe?  ooat  lotted  to  plehet 
;*loa*  or  with  other*  in  front  of  eaid  prtisilssaa.  Is  the  order 
ae  to  J"ric*da  Weifcer  there  it  th«  additional   naming  that  oho, 

in  company  with  reep©n4erst*  Maoernan  and  kovitss,  on  th«  after- 
noon of  inarch  35th  #  picketed  in  front  of  oald  premise*,  *Bd  while 
oo  doing  otrueif  on«  May  Jfehaoton,  an  employe  ©3'  enid  XowenthaX 
4k  Co.,  on   tho  oh  est  on«l  •*•«,  an   eaid  John  ot  on  woe  leaving  oald 

pressieea,  whereupon  oald  »eU»r  won  arreetoAt  rolaaeod  on  oall 
on 4  thereafter  returned  .e*nd  continued  h*r  said  pio&etlng,   ete» 
Afto»  reviewing  tho  abotrant  of  tho  te«tlj*ofty  In* 
trod«o*4  on  tho  hearing  it  ia  apparent  to  us  that  ell  of  to* 
oourt**  finding*,  in  oaid  throo  ©ardor*  »p$»ftl#d  fr®B,  are  aaspXy 
•uotaioed  fey  tjtfeo,  evidenon*     (BouneoX  for  tho  ioveral   appoXXoBt* 
eeoteud  that  tho  affidavit*  of  Kenley  «nd  oihertt,  which  formod 
tho  fc&ei*  for  tho  iosuanoo  of  tho  attaehnent  write,  wo.ro  in* 
sufficient,  a»4  that  tho  trial  court  did  not  h%ve  J«riadletio» 
of  tho  attfcjoo-t  matter  or  of  roopondontc*  noroono  at  the  ti*e  of 
tho  hearing,     the  tamo  oontontioM  was  »*d*  im  th«  »i»Us*r  |*J&& 
e&oo,  So.  3go«X,  opinion  this  day  filed,  and,  for  TT*ilB»ll*  therein 
•tat oo,  wae  doe Idod  adverooXy  to  aal4  CfcaXioh,     Xn  tho  preeont 
oaoee,   ao  in  tho  tfaXi»J|  oaoo,  none  of  the  reapoAdonta,   aftot* 
their  orroot  under  tho  millilimil  write,  neved  to  o,u&ah  tho  writ* 
or  la  any  MSMflP  ?|uo8tion«o  tho  court**  JuriedieUen  over  their 
•oroono*     They  treated  tho  order  for  eald  write,   exported  hy 
the  affidavit*,  a«  a  rnXo  upon  then;  to   shew  cause  why  they  ehouXd 
not  he  puniehed  for  contempt  far  violating  the  injunction,  *nn9 
on  the  *i»b»«cmont  hearing  on  the  nerite,  &<*4e  no  ohj motion  to   the 
Introduction  in  evidence  of  said  affidavit*,  or  eueat  toned  tho 
court *e  4uri*al*tloB  over  thoaa.     we  think  it  clear  that  the 
eonrt  h«d  jurisdiction  of  th*  subjeot  aatter  and  of  their 
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aerceiia,  that  the  affidavits  aero  anply  auffieleat   to  aavlu*  them 
el*  ths   charges   they  wore  called  **poa  to  meet,   that  at  the  bearing 
they  h;%d  fall  oppcrt  nity  to  jKreaemt    tfteir  d«f«ttiae,    If  uwny  they 
had,   to  eeld  charges,  «js J   that  cone  of  their  righto  *e*  ia- 
friaged  or  defied.     (See  £E5SUsyd&J^ifiA  *«  ^*2Sifit   «*&  Hi,   335. 
3«;  Ea&*  v.  frWflSl  230  «UU  1?4,  1»SS  ^^r^  v.  £aasfcu  a* 
m.  3»4f  56T;  aattg  *«  jJMJJt  *»a  m»  *7%  *▼*•> 

amd  there  to  no  merit  in  e**u*i«sls*  further  eo&tea- 
tleas  (1)    that  certain  lasemaeteat  rrtdenea  was  admitted  as  to 
certain  of  the  respondents  ehteh  was  e©  nrejadioial  li  thorn  as  to 
repairs  a  rflwerealj   (a)  that  tho  Banls>  stents  loosed  ware  uatumiA 
aod  exewsoXvet   (3)   tb&t  the  imWliJUWltl  wore  »*4e  »o  severe  fc*~ 
ooueo  of  the  court's  finding*  that  respoodsata  had  hn&itea  their 
aresaiaea  «et  to  Wipuft  in  fiflft-lrta?  plotting,  etc*,  «JTt«r  their 
erreste  on  tho  attao'haomt  writs  M§4  their  rel«s**e  on  their  own 
yaaagalaaaset.   sad  (4)   that  'anaeaditieaial*  a««fce»eaa  to  imprison- 
ment in  a  proceeding  for  civil  or  resaediel  eon  tony  t  NN*  improper 
and  erreneeas*     as  to   the  last  oomtem&iem  it  is  caff iciest  to   site 
the  eases  of  ga&s  *•  Mstisat#  **<*  HUU  1W,  19© ,  &*sd  ftatfosahUd  & 
£&»   *•   Stcaor  -^lano  .£».»,   2S6  111.  196,   B8la  wfeare  la  sack  proceed- 
lags  punishments  hy  ii&pri sottnoat  end  fiae  were  sustained.     Wo  are 
at  less  to  understand  tho  aee  of  tho  isord  "tnoendltiaaa*"  in  thle 
connection,     aaspondeats  were  ordered  imprisons'!   r«?r   tho  nsseer 
•f  «*ye  mentioned  *or  ami!  discharged  aeeor*ifi,k  to  low,*  a*  was 
proper.     As  to  eeate&Ue&s  9  oad  3,  ^o  oro  mas^o  to  oay,  andor 
all  tho  faato  e«<i  olro-^mstaaoaa  41«olo»«d,  tflnM  th«  pj^oi sH-isoto 
ar*  *xc#o*iiro.     UWJtlMr^JttiaLftfe*  **♦  JWft  §^  Hi,  App. 

Aop,   28 f  3S){   or  that  ia  thtlr  iss^^sitioa  t'noro  was   any  ahaoo  of 

the  dl««rotta»  voet#d  is  tho  trial  **oart*     { ■•vs)i»^a4/j «a»^a@,  CoL.   v. 
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finding  no  rov-jxaUld  error  In   *n«  roo&r*  th*  order 
of   the  ttmtorior  c^urt,   HlXJ  April   S,  19354,   at  to  Jonni • 

Liebornaa,  1«  nfflrnod. 

MnRPMKi 


Samoa,  P.   J.,   a»4.  tflfcs*s,   I,,   «»»eiar, 


\l       ■•■<..:    'I* 


MMfll 
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tttwm  BRCfTHStia,  a  corporation, 
at  al», 

CoMplainanta  and  Appelleeo# 


*•• 


•ORKKfUJ»  3HX0*  et  el., 

i>efendants« 


II  KB  001*210*  *»0S2Sl#2a»a  AfiAUTtef 
AiJiA  JOH^J, 

&ppeii«&t« 


APfSAL  FHOM 
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MR.  RUSTICS  OKXSUV  WWi  Wi  OMMO*  OF  1KB  COSKt. 

On  April  &,  1934«   the  ^superior    ourt  ent«r«d  an  order 
Adjudging  .Ala*  Jones  guilty  of  eent«iB|»t  of  court  for  violating 
an  injunction  ogftlBKt  pi  eke  ting,  etc,  eess&ittlng  her  to  jail 
for  fifte«n  (15)  days*  or  until  4is  charged,  according  to  law*  an* 
also  aa^easing  against  nor  a  fine  of  $8oca  •  en©  to  he  senfinod 
in  J  oil  until  said  fino  land  too  eoata  of  the  proceeding  be  paid* 
or  until  she  he  diech&rged  seeerdlng  to  low.     By  thia  appeal  she 
eeeko  to  reverse  too  order* 

In  eoaplalnaats*   sworn  bill,  filed  harsh  3.  19  4,  it 
i»  alleged  in  suhet&nee  th*t  they  ore  corpora  ticna  or  copartner* 
ships,  engaged  In  the  business  of  Baking  m<<  eolling  Indies  • 
dresass  and  gwrnento  on  ^outh  Market  etreet«  ne«r  <fr»ekaen 
boulevard,  Chicago,  where   thoy  employ  numerous  garment  workers; 
that  the  defendant  Union  and  locale,  Ho  a.   5,  IS,   of,  SI  and  IOC, 
are  voluntary  aeaeelfetieme  of  which  m«ny  g  argent  workers  are 
membera;    th*t  the  other  dafendante  are  officers,  agents  or 
members  of  the  various  loosl  ergani  actions  J  and  that  en  ?• ornery 
27.  1»£4,   s»id  local  organisations  instituted  a  general  strike 
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©f  its  neater* a  sow*  of  whoa  were  anployed  by  oeapleinente  »ad 
other  *lall.'s.r  aonoerne  lee*,  ted  nearby,  and  defendant*  had  o»u»ed 
and  were  e  sue  lug  the  j>.r*ni«*#tt  of  conpleinentu  and  the  other  eon- 
oern*  to  te  plotted,    their  employee©  oho  did  not  *ro  out  on  the 
strike  to  te  threatened,   and  the  ©idewiOte  «nd  otreote  neer  otsid 
prenieea   to  beeomw   so  eenge*t*d  aa  to  pr«vvnt  eu«toa*ra  froa 
entering   the  *oai«t  eto. 

On  Karen  4,  IMM|  the  ©©art  ioeuod  o  temporary  injunction 
which,  aaottcc  other  things,  restrained  the  defononntet  and  oil 
aeaoointioao,  union*  end  peruana,  aiding,    *eei«.tlag  or  eonoplring 
with  thorn  and  having  knowledge  of  the  injunction,   (a)  froa  picketing 
or  maintaining  ©iotata  ot  or  ne#r  ooa^i^inaato*  premie©*;   (*)  froa 
patrolling  or  eongregetiitg  in  front  of  or  in  the  riainitr  ef  s#*id 
proaueec  in  furtherance  of  pi oKo ting;   Co)  from  woliclttng  or  inducing 
perewao,  or  »t tea© ting   to  do  ©e,  te*  throat©,  for©©,  vioiene©  or 
oooroion  not  to  enter  into*  or  continu©  in,  ooani«inonto'  employ} 
(d)   froa  ae^aultlnig,  atnooiMg,   tiure  *>  teaing  or  inducing  peraaao,  **- 
ployed  by  ooa^&aliUMtto ,  not  to  go  to  or  from  amid  ©road coo;   (•}  froa 
addressing  or  referring  to  amy  of  complainant©1  employee  «a  *aaaaa# 
or  applying  to  them  otter  ©ffenoiv©  epithet©;  end  (f )  froa  edviaing, 
encouraging  or  no »i feting  in  the  doin^  of  nan/  «o«h  thing©, 

©n  haroh  So,  lot  4,  on  act  lots  of  eenpl*ia«ato,  the  eourt, 
after  ©eneidering  the  eJ'riuapit  of  Albert  ft*  abutlay,  a  iter  t&t&m 
daolta  end  e*apl&in*nte*   a»a.rn  hill,  ordered  th«t  a  writ  of  situate 
aoat  lasu©  forthwith  to  bring  before  the  court  *itery  &©*  t*aa»© 
true  none  ia  unknown)   to  te  pointed  ont  op  Altera  «•  Mauley,  *  • 
to  onooor  for  the  contempt  of  thio  eswri  for  the  ■tlng.ll  I  violation 
of  the  injunction  ordered  by  thio  court.*     in  hauley**  affidavit, 
•nnrn  to  en  lurem  25  th,  it  ie  steted  in  outetsnee  tfeat  ho  is  a 
deputy  eteriff ,  assigned  to  -trite  duty  on  ^outh  narket  (street, 
Chicago;    tht-t  about  neon  on  Itareh  £lat,  te  mm  one  f-iaaror,  another 
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deputy,  hond  o  pviHlti  copy  of  the  In  junction  writ  *te  |  eoloreg 
otriker  wneso  fa  so  hoo  heaomo  familiar  to  mo,  ond  -whom  1  could 
pi  ok  out  on  eight*  hut  whoso  raws*?  ond  address  it  unknown;*  ond 

th&t  ho  ho«  «««n  tmid  otriker  pi  ok*  ting  end  p«  trolling  frow  day 

to  dey  in  front  of  the  promisee  of  complolnonts  hotween  tho  hour* 

of  8  a.  as.  end  5  p.  m,,  hefere  and  einee   the  oorving  of  e&id  in- 

junction  writ,     shortly  of tor  tho  entry  of  tho  order,  opponent 

w»»  arrested  under  s&id  writ  ond  Brought  into  court,   and  suhee* 

<p«ntly  oho  filed  on  answer  to  tho  rule,  suhoorihed  fey  her  ae 

Aim*  Jones  hut  not  sworn  to*  in  tho  first  paragraph  of  which  oho 

alleges  that  tho  some  is  node  #i»  ohodionoo  to  tho  rulo  ontored  on 

h«r  to  chew  eauao  why  oho  should  not  ho  adjudged  guilty  of  con* 

tempt  for  violating  tho  ord<~r  of  injunction.*    It  does  not  oppos* 

thf.fc  oho  ever,  either  personally  or  hy  counsel,  moved  to  quash  tho 

writ  of  att&dsment  on  any  ground,  eltheugh,  of  'tor  sashing  oortoXn 

statement*  on  her  answer  HI  to  h*»r  arrest  «nd  %*lmt  happened  in  court 

when  oho  was  fervaght  hoforo  tho  ludgo,  oho  e»yss     *?hor*f*ro,  this 

respondent  mew®  a  tho  court  for  m  frr&vv  «p»»hing-  tho  writ  ond  die- 
charging  to*  from  custody."*     in  h«r  answer 9  also, she  ototoo  that 

oho  knows  of  hsr  *h*ing  charged  in  general  terms  with  haying 
»ioko tod*"  dnaiea  that  oho  addressed  insulting  longs ago  or  oppvo* 
hrlouo  epithets  to  any  of  oomplainsntn1  employ**,   sad  all ogee  tfeot 
oho  has  dono  nothing  that  eon  ho  eoaotmed  m  a  violation  of  tho 
injunctions!  order  '♦unless*  nor  mere  presence  in  tho  vicinity  of  tho 
places  of  huolnooo  of  complainants  can  ho  cometmed  *a  a  violation 
Ui*  roof  •• 

On  April  1,  Is  84,    there  v*s  »  acsring  ot  whioh  appellant 
ond  nor  counsel  worn  present*     complainants  introduced  in  evidence 
Manley1©  affidavit  «nd  two  ether  affidavit*.  tm&  fivo  witnesses 
testified  in  thoir  hehalf.     Appellant's  answer  to   tho  rule  was  rood 

to  tho  mil  ||  ond  oho  w&e  called  a*  a  witaoso  in  her  own  behalf  • 
who  testified  that  oho  was  a  garment  worker     ond,  prior  to  tho  tine 
tho  strike  woo  called,  oho  hod  boon  employsm  hy  a  firm  on  south 
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iuork*i  otrt^tj    th*t  *;h*  Mi  gene  ent  on  the   rtrike   *ad  hod  %et 
returned  to  her  work.     MM   ilMt$feii   th  i  /.inoe  th*  strlfce  oh* 
frequently  and  in  the  aomin**  hftt  picketed  in  front  of  tJa* 
premier  if     Uin  utd  i^idcn*  ens  of   the  MapiolaeRtti,  employing 
e.*usy   fcelortd  fifcxaumt  yerfcfeir*,  fend  nrjj*:&  ».*ny  af   thtte   amplnytt  b 
to  40  out  on  Out  &tritee.     Mli  denied  «r*r  hating  thr*j'.,f.en*t.  &ny  of 
the*  <ith  bodily  fe^riu  i«  UN     they  Old  not,  or  having  »ddr#»eed  to 
thorn  offeftoif*  epifheto*     £he   o to ten  on  ore»«->e*««inj-tion  thut*  not* 
oithotwadint:  tirtj  lnjontttiert  she  felt  it  MM  hur  duty  *c  &  strike* 
to  picket  «.n&  tlu  t  *th®  intended  to  picket. 

At  the  ooneluoion  of  the  hearing  tho  order  appealed  from 
who  eBteredt  in  shloh,  if  Ui   reciting   *h*  prior  proceeding*,  the 
court  found  An  ettbot&aae    Rttft  on  U$rcfe  Slut  HHjWBJWilt  *»%•  boen 
feaftdea  fa  printoo  copy  of  tho  injunotion  wit;    tfe.it  then  and  tttflTTh 
of  tor  tLove  **■  poo  tot*  on  ifflTMilmnUl^   preifii®©»#  rithin  view  of 
thooe  poo»tnft  other  printed  sepiae;    ftfeot  prior  to  and  sine*  tho 
ioouoaoo  of  tho  «rit  gilipoH&olit  wne  fend  i»  now  a  Htniiliy  of  tho 

•sdent  onion;   th*t  bftor  the  vrit  *ono  iw?rwed  upon  hit  she  wil- 
fully viols*  ted  the  injunction,   (&)   in  th  I  on  f  tthi  tvt  and  at 
v»rlati*  hour*  oho  patrolled  igfl  plekotod  in  front  of  tho  |WTfiiH||mi 
of  «toin  >m&  ^tiden,  wad  oepeolally  on  sordn  21et,  IM  wad  ?4th. 
Its*,  hetween  tho  hou.o  of  I  Moo  f  o»  a»#  ond  (b)  in  the.*,  ofcil* 
»0  patrolling  &ni  flohitlljii  she  iaterfertd  *lth  their  awployta  00 
they  wore  entering  thsir  pl&c*  of  'mplfcjmmt,  *«d  exiled  thorn 
*»o**h*ft  «md  other  opprobrious  neaeo,  «od  Attracted   f«*   Mfc  to  thoio 
wad  urg«  thorn  not  to  go  to  work;  «ad  th-t  while  testifying  ««  ^jo 
hoorlag  '•eho  st&tofi  that  ah®  til|iMli<  to  aonttime  ti  |P&o%»ti 
potroX  in  front  of  theyreaioio** 

vounuoi  for  of^liaat  contend  *.h- -t  tfeo  off  J<i»>ii?j#  ^hioh 
^r^  ttu*  b^-^ie  for  tho  liflMMO  of  th«  ottoataooftt  «rto»  w»r«  !»• 
Mff&iiUaH  MMl  t1i*it  tho  writ  should  hm%  hoen  ona«*«d;   and  farther 
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that  the  court  Hi  set  have  iuriesUct ion  of  the  person  of 

respondeat  at   the  time  of  the  bearing  and,  henea,   th«  order 
appealed  from  should  he  reversed.       In  our  opinion  both  conten- 
tions ©re  without  Merit,     under  the  conditions  existing  at  the 
time  of  the  issuance  of  the  attaofeaant  writ  the  affidavits  el  early 
wsre  sufficient  to  forss  the  haste  far  its  lesusuaeo,    mi  to  arrest 
•Eery  Roe,"  *  respondent  *«  real  MNi  net  then  being  kn«rwn. 
furthermore,  after  her  &rr«*t»  neither  respondent  (ret«a««d  on 
her  own  reeogniaenea)  nor  her  eeuneel  pads  any  motion  to  «|tiaeh 
the  attachment  writ,  hut  treated  the  order  therefor,   supported, 
hy  said  affidavits,  as  a  rule  upon  hssr  to  show  cause  eky  she  should 
not  he  punished  for  content  for  violating  the  injunction,   mA  said 
affidavits  clearly  were  sufficient  to  warrant  the  iesua&ee  of  auoh 
a  rule,     tlfefi  *•  JWJJi   2^  m»  ***»  *®SS  &HM1M  *•  &M 


216  ill.  384,  5»7,)  And  hy  her  filing  m  aninrtr  to  the  rule.,  on 
the  sprite,  she  waived  all  objectlsns  to  the  court's  jurisdiction 
over  her  person.     (iMrt&BMAa  ▼•  JJjjBSMfaU   WH  0*«   *P?>.  ***•  13«J 

aff»4»  If*  **i.  «•*#  «a»j  lij&slfti  f*  JagBftft*  Mi  ui.  w>a,  sod, 

1*1.)       And  in  said  answer  she  states  that  she  has  knowledge  of 
the   charges,  in  *  general  way,  whieh  eh©  is  a*l|ed  upon  to  west, 
and  it  elearly  appears  that  afterwards  on  the  hearing  she  was 
given  full  opportunity  to  meet  the*,     flfcfcl  *•  tel&Ja  JBBB3II  Hymen 

icsls*  *•  imifjiiiiin  inifiii*  fffffw^i  ffwr>m>*#  ffiitih  ■*•  »■»**, 

opinion  of  this  appellate  ©curt,   filed  June  t ,  i$2S.) 

Cauneel  state  that  "the  court  erred  in  punishing  her  fpr 
har  intention  to  offend  instead  of  limiting  the  sentence  to  past 
offenses,*  and,  apparently*  reaen  this  conclusion  heaause  of  one 
of  the  court's   findings  that  on  the  hearing  *ebe  stated  that  ehe 
Intended   to   continue  to  picket  and  patrol  In  front  of  the  premises,* 
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Vo  «ach  imnflllifiTII  MM  ytUpWty  h*  itiaWfl  fro»  *«eh  ^tn^iftf 

or  f9M  •»***•  orier.    fctat  tfkf  IM  tho  JHwiir,  ?iif *?3E£.  Jh* 

~~"*4'.'il»   **  WMrtJaw  to  pftjfeft  m*  Twitrel,  Wrtt1flMltmi<f| 
*h*   IstjNSOt&fljAt  *n  ■f^^'*w1   frrw  *Ivr   *vi4U>no*»   »in*  o^tiawlrrly 

fre*  th*  t%.tim»is#   ©f  **©!8T»l«5iw*r*t**    *»!tnoo«#   %lWy(   t©  th* 
«ff*«t  *.»:   t  flMMi  *m  l**«ifc\  21«t,  b<*  fcMatN  ho*  «  ?>rlT»t#<i  *oov  of 
4Ht  in.-*«n«;tlon  *rlt,   WffltilfH18  i*«  ©orttontP  Mil  told  her  to  atoo 
piefetttins*  ****'  *f<*rt  i**1^  ftM*M  enro.* 

M  V*  o*wllll,^tll«,  further  *M«»*<»«tio«  tfeltet  a  ttVKtffMi  of 
(NygimmwiH  ror  •  Tivtl    *mt*t«*ra*t  i«  iagn***T  Mil  ^rroipwowe,  it 
Is  ct)fri  ":!••-. al  It  toy  *h*>t  Mm  df«sic1ftns  if  «o.r  i%i»r*?»<»  I***!  ttf* 
to  the  emtyofp*     TflftHf  T'  F***^* *  ^  U!t  If4«  IMj     i^Uiii)|inu| 
kJs±KX!,M.%^*r,j?X^-£$..+  * JW  Ii3t*  ***•  •*$*!    Ail  •»  o«iwot 
hold,    Aft  urr*d,   th*t  th*  fgogvti  tmdor  »1J   th**  ftoftti  ttti  eirm*ts» 
o*ooo«o  in  aftddonto*  «%«»#«*  it«  (tftpijjMi tioa  in  ooy%tilifa|  **nTwn'l,9nt 
to  $!%Xl  for  XR  d*yo  i«»d  «\so  |ja9*0$X6  p   flws  if  fHW!  tfttM  lM#a  er 
thv-t  thr  wniahaent  iwpoeorf  *"*•  «ifO# »«!▼*«      (ffftrfflrcw  t.  T^l^riHo 
jfrfo^oo  A,  Inlay  /^atflafrftfr.  «r»*  m.  ftpi*  Civ  Stj    ^Q|MfgMH*iv)Woo  6»<t 
V,  Intern;-  tlfwo?    fo»»o»«  fWWlt-..llBlilHWf  ^^JAff*   •••  T11<   ^1*   ***••" 

WriHww  fftow  ill  ?r<  Immci  }?f>1  m*  *•■»  33S«  33^ 

Fiitdin&  no ' revorolfcle  *rror  An  the  record  th*  orf*r  of 
tfco  aojjorior  oourt  ia  offinood, 

ambuss 

J»rn«te«      .   J.,   &»a  *itoh»  J*,   conaur. 
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mm  m&rmm,  *  oori*r<  tun. 
ti  «i*. 

Co»£l*in?*nt*  <*nd  Ap$olloe«, 


T. 


f©itf3SJfcS*   tfRIG*,   *t  al.» 
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Sgr  tbio  »i»3p«*l  Clov*  a»%in»  »o#ko  to  wtem  ait  ordtr 
of  th«  M«i|wri*r  court  of  Cook  county,  #ntor#d  fepril  §#  1914* 
»*dju%ing  h*r  guilty  of  eoni«»£t  of  eonrt  for  ?iol»tlni  nil  in- 
junction «ff»ln»t  t$iak*tin&,  «te,f  »»©«»&ing  ■  fin*  of  tiao  ognlnat 
her,   togethor  with  cost*,  snd  ord&ring  h«r  to  be  aonf  inod  in  j»il 
until  o«id  fino  end  ©o»to  bo  paid  or  until  »h«  he  dleoh&rgod 
*oaordin;    to  law. 

In  ooRplnlnont*'   owora  bill,  fllod  Karon  3,  1934,  it  io 
«ll«4E*d  in  ©ab»t*uo«  th».t  thoy  oro  oorporotloao  or  oejt&rtaorohlpo » 
•ngogod  in  tho  buoinooo  of  wfekinic  *sn«i  ©filing  l&dlon'  ororoooo  and 
sklrtf  on  ti««Ui  Jfarkot  ofcroot,  no  or  J&ekoon  boulovard,  Ohio.^o, 
*h«r«  thoy  employ  numorono  g»r«*n*  workers;    th*t  the  dofondost 
Union  «nd  looolo  ft,  la,   &t»  ai  and  10C4  or*  voluntary  »ooooi*tiOM 
of  '•hi oh  n«ny  geunent  worker*  ore  »etob«rs}    that  the  other  defondftnte 
»r«  officers,  a&ento,  re$r«e«nta  tiros  or  nomhero  of  the  vr-rioas  local 
organisation*;    »nd  that  on  February  **•  1*14,  sold  local  orceniratioiui 
Institute  a  gon«rol  atrlko  of  ita  «*«b#ro,  oon*  of  *ho»  w*re 
enrpleysd  by  conploinunte  and  other  rimil^r  eesaemi  loeotod 
nearby*  tm&  3#f  «n  --onto  h*d  oi^no^d  and  ear*  educing  the  prewiooo 
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of  eonplfcin<>.nts  <*nd  the  ether  oonoerno  to  1m  picketed*  thtir 
enployeee  oho  did  net  go  out  on  th«  etrike   to  he  threatened* 

end  the  «ide*r*l*e  «nd  a tree  to  sieer  e*id  pr«?ml*e*   to  toeoomo  en 
cong^eied  so  to  prevent  out;  tenor  a  Trow  entering   the  eeana,  otn* 
On  March  4,  1924 »  following  th«  *r».y«r  of  th>  hill,   the  court 
leaned  o  t*n»orj*ry  Injunction  which,   among  other  things**  re» 
etrolned  the  defendant**  and  mil  naanei tlens,  unions  **nd  other 
person*,   aiding*  aooieting  or  eonsplrini?  with  thorn  and  having 
fcnewledge  of  the  Injunction,   (*)  fron  picketing  or  maintaining 
pickets  »t  or  n*  r  oenplfcintiMftt   -|>renl«e«;    (o)  fron  petrolling 
or  congregating  in  front  of  or  in  the  vioinlty  of  e*i«  prenieea 
in  furtherance  of  nick® ting t    Co)  fron  cell citing  or  inducing 
persons,  or  <-<t  ten?  ting  to  do  en*  hy  tiara  at»»  fore*,  violence  or 
coercion,  not  to  enter  into*  or  continue  in*  co»spl&in*nU*   *»?loy; 
(d)  fron  aeeanltlng,  nenaoing*   threatening  or  indneing  poraenft* 
employed  tey  uamplulnanttt*  not  to  go  to  or  fron  ttild  premieeo;  (§} 
fron  injuring  or  *tton» ting  to  injur o   eonplfclntaito*   property}  and 
it)  fron  advloing,  encouraging  or  ooeiatirig  in  the  'Using  of  angr 
such  tiling*. 

On  March  13*  1984*  on  notion  of  oonpiuinan***   th*  eenri* 
after  enseid-crlng  the  affidavits  of  Albert  -.'•  &»nley  «nd  o thorn 
(dated  March  1.3*   1924)  ond  the  kill  of  ecaanlaiat*  ordered   t zv- 1 
erite  of  nttfeohaent  issue  forthwith  to  Wing  into  court  Clam 
Oahinc  (opponent  and  «  dofendont  n*«sea  in  ooatplalnssnto*  bill)  «nd 
ion  oihor  oonon  *to  anjnear  for  tho  allngod  violation  of  tho  In- 
junction ordered  ay  thia  ooui-t.'      -,c*e  tint  l&tor  oppdlsnt  one 
Brought  into  court  and  enhaeejBaKtly  shy  filed  an  aaen*r  te   th*  rule, 
signed  end  ewjrn  to  on  March  IS,  1934*   in  thn  first  par"<<gr?iph  of 
union  she  ollcges  thai  tho  onaun?  la  a--.de   *ln  ohcdianoo  to  tho  rule 
entered  on  her  to  show  sanae  -shy  oho   should  not  ho  adjudge-l  guilty 
of  centenpt  for  violating  th*  order  of  injunctien**     It  Smi  not 
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aj>pa«tf  Hi*t  aba  ayar,  la  aaraon  or  by  eea»»ala  moved  tha  eoart 
to  ajaaah  tha  writ  of  *tt»«hw«mt  iaaaad  agminat  bar  en  nay  ground, 
although,   after  asking  oart»in  atataaanta  urn  to  what  hanpanad  la 
eeart  whan  aha  w»*  brought  bafara  tha  Jndca»  bar  enoany  eaat&ina 
tha  nerda,   *ta«r«far*  this  raapaadant  novae  th*   aeart  for  #n 
or<l«r  pMMn  t«.|d  «rit  and  diooharting  her  fraas  «a«t*dy,<*     In 
her  aaaoar*  «iae»  aha  atata*  th«  *  aha  knew©  that  »h«  hae  bean 
ohargod  vita  riol.tion*  of  an  injunction  against  nlok«tljift|    that 
the  deaa  not  knew  e  neatly  abut  tha  ward  ae«M #  bat  thrat,   *if  by 
picketing  le  naant  that  aha  MM  feasant  In  the  vicinity  af  the 
nlaeee  of  business  of  oettnl«lnaata»  aba  «&aite  aha  w«*«  in  the 
arexiaitys*  that  aha  did  not  addreae  employee  of  eeaiaialtaattta 
with  inaaltiac  Xmmwg*  ar  an??srekrt«e»  anitbeti;  and  that  aha  did 
not  vielata  anid  in.faaetlen  *nnlees?  her  mere  praaenoo  In  tha 
riciiaity  af  <ta«plMm«nta*  nlaeaa  of  haaina««  a*n  ha  nan©  tread  aa 
■  vi»latie«  thereof •• 

#a  h>-n«h  M*  i9"r;4t   there  wa»  *  ha^rinn  in  apon  eaart  at 
nhlah  assailant  and  hay  eowneeX  wre  nreaent.     Ceitnlainanta 
intreduaed  in  "Vid^aee  tha  e**id  affidavit  af  Aaart     .  h»nX#y»  «ad 
|ht  affidavlta  of  alaren  other  naraene.     Mi  three  wiuiaaeeo 
taatifia4  for  ea*eXalnaatet  all  b«in«  HUII   ■  ■■■jlldfl  by  naaellaaVa 
aeanael,      Appellant  teetifled   aa  a  witae#«  in  her  own  behalf  #   aad 
bar  mem*  ta  tha  ml*.  sibeva  referred  te»  w»e  read  in  avidanee. 

t  tha  eonetaalan  «f  tha  hearts*  tha  eoart  entered  tha  order 
appealed  from,   in  whieh,   ntt*sr  reciting  tha  filing  Of  oanaXftlnanto* 
bill  and  th*  ieenanee  of  tha  Inunction*   tha  ceert  foand  in  cab* 
at'iaaa   tike*  Clara  Q anise  wee  eeryed  with  a  aepy  of  tha  injunction 
writ  on  Maya*  d»  Itadf   ttttt  aha  MM!  by  eeoayatte*  a  dre»«»«»Jear#  »nd 
wae  a  member  af  tha  defendant  Union*  both  bof ara  m4  after  tha 
iBv<»anea  of  tha  in^aaotionj    that  fraai  *«r©h  ||k  to  Karoh  lath,  1934# 
inelaalve,  ah«  aillfally  riolatad  tha  injanotion  by  raaeatodly 
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patrolling  ond  pi,  oka  ting  in  front  of  «n«i  ».lon#r  tho  pi?-eo  of 
feusln«s«  of  Ky»*n  Brothers*  a  aoroor  tion*  ons  of   tna  oenpl*4h»ato# 
and  or  no  pro  i Thin*  it*  anplopaos  ana  in  a  boiot^rova  nonnair  a4t*on» 
ItthiBi!  «nd  instxwotiajg  than  Ag*inot  r« taming  to  work  for  it,  and 

th*t  on  or  fttomt  naroh  6,  is  4,  oho  appro aonoo  $aor«a     oif,  *a 
oaplapa*    of   «»id  Jijraon  Brothers,    and   t«14  ,;i«  ih#t  one   «a«  $oi«>tain# 
«loo  an  ©oroloyoa  of   th*i,t  oarnor^tion*  h*a  boOtar  *a*p  o»»"  *t«rk*t 
street*  an  whirs*  staroot  ha  aoo  oap&ayod  ami  mid  oorpa'rv.fcioB  Snoataa* 
or  ha  aaald  h«  h&raad  or  «toa#ttoi»F  woald  fcopnoa  to  hla*   tfHl   ih- ■  fc  on 
or  ohont  hare*  8#  UNoa*.  «?h€   Hpproaohod  ooio  i&oidOtain  ond  tfaao   *•%• 
otanti*llv  tha  oano  ototonoato  to  hi**   *»a«  that  in  MdH|  said 
opprooohoa  «nd  statanoata  oho  aillfnllp  Yialotod  «s*id  injunction* 

ouodftl  for  ospollsnt  firat  ot*ntoan  (ant   tao  ori donna 
is  insuffioieat  to  oapsdrrt  any  of  tho  ooart*o  findings*     *»  ^a#* 
|%  **B*sa*sary  to  o*f  forth  is  n«t*$l  eoa^lalnento*   ^ridanoo* 
a*  ilittiiNll  in  tha  »*«y  fcffidonito  intrt<atoaA  ar  taont  ond  in  tho 
tostinnor  of   tho.r  *i*najftao**  or  to  oat  forth  th*  *o*avhat  eon* 
trory  to«t$«oay  Of  appal  lont*     raffle*  it  to  *«y  Innf  of  tor  a. 
oar«f«tl  ffatifJH  of  tho  *ff| droits  m&  all  of  tho-  ta»ti»on?f  ojj  sot 
forth  in  tha  »o»%rae%»  *s  aro  of  tho  opinio*  that  oil   tho  findingo 
of  tis*  ooart  o.ro  so*»i*i»*d  oy  a  tfrann  pr«poaT3*r*?B«o  of    $*a  ori<* 
daaoo* 

Apnol;jp»t*s  ooanaol   ?-i*o   «nnti*«&   Unil   in*   float  i  All  sot 
proporly  ao*i*i  rr  Jo  *i?4i«t  ton  of  h*r  ooraoii,     f*o  arftnaoat  io 
that  tho  Maaloy  -fti^rit  Han  tho  ota*r  stridor* to  (onion  BnrO 
dotsd  s«roh  *?t»  ana  -nirh  the   court  onnoidoron.  on  tha  notion  for 
tha  iamanao  of  tho  *tt»ahnont  against  h*r)  mrm  insaf*  iai&n*  to 
fom  a  oa.sis  for   tho  sti-^hnont,  sm&  honoa  it  naa  ioonad  larsroperigr 
and  *h«ol4  hara  ho«n  q»»«ha4,     m  oaarwt  ^traa  i«it«  th»   oontanniaa 
Or  ^rminant.     Zn  oar  opinion  tho   *ff idaoito  wr*  aaffiai^nt  to 
warrant  tho  looaonoo  of   tha  »tt.vattaont«     9artaaraaro9  no  notion 
asa  aado  at  &ay   tina  ir*  tha  tri&i  coart  ta  <m*aa   tho  ott^^rawnt 


' 


on  any  ground,  1»t  the  order  therefor,  aupportetf  hy  auid  iiffidaTite, 
woa  tr*nt«>d.  toy  appellant  «nd  h<»r  eounoel  &e  a  rulo  on  her   to  ahoir 
emm  why  she  should  net  he  pualaheA  for  contempt  for  violating  th« 
injunction,     rd  too  nftidaeita  aXe^rly  mM  euf'ieiont  for  th&t 

purpose.     (IrtWJUjaWiii   •■•  I11-  "4»  *wl     S'**\i«l  »t  .^frfllt* 
31*  111.    »8A,    3«7;    yXennery  T,   People.    HI   111.   62,   ft*)      By  he* 
**n*wor  to   imob  ml©  It  «.ppe«jre   tto*.t  ahe  knee  in  ft  general,  way   the 
charge*  she  were  called  upfrn  to  meet.   End  eufcs  fluently   *ht     •  »     iron 
annXe  opportunity  to  me^t  the«.     EftMtt  ftEBft*  Y»  &BlfiBttM<ittl 
iJJtiH4  fiHlfffflrt  fliltllfffft*  fftfttJT  *°«  SfiSt?,  opinion  of  thie  appellate. 
court,  file*  Juno  9»  192B.)     SVirthtrmoro,  by  filing  an  crihx  to 
aueh  rule,   on  tha  morlto,  oho  «miv«4  ell  objeoiione  to   fchu  jurio- 
dietlon  of  the  ootsrt  ov<sr  her  poruon.     {JHoffon&ia    *.  jjjtfjBtllJU 
141  XXI.   *pp.  X26,   153i   nffir&ed,    338  111.   6X6,  6S3;   BUJMfljl  T* 
PoooXo.   X6S  XXI.   S02,   804.) 

AppeXXent**  eeuna**!  further  contend  th li  the  fine  of  0121 
i«oo8«4  upon  fetav  is  iiiiiml'Vi*    tender  the  f**ets  i-mi  Bi|i(HMMiitiiHiii 
dioeloeed  by  the  evidence  is*  cannot  «»y  thsit  it  to  exceai**.     Xn 
fixing:  the  yiUlliftmiWl  tit  much  i  fine  there  w&8  no  «bu»t  of   the 
court* »  discretion.      (AM^ric^n  Cj^r  Co.  v.  Baylor*   2:il  111.   *pp, 
299;     gam*  v.  ..go*?*,,   189.  111.    Iff*   S&2.) 

The  order  of  the  superior  o^urt  i»  ufflnaeA* 

Samoa,  i*.  J.,   nod  fitch,  J.,   aoncur. 
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FjURCIM  FROCK  COaTAlY, 
a  corpor-  tlon,   «t  si., 

Complainants  and  »ppelle«?e, 


joxv*  bo*h»  of  ckxcaOo  locals  or 
m  xmr^HHATiovjjLi  ladxka*  amokst 
>»  ukxos*  *t  *i.. 

Imfend&nta* 


Q»  AFFML  Of  KAfft  s.XLL.'iii. 

Appellant. 

Consolidated  for  hearing  on  sialic 

appeals   Of   KL£AXfOH   &ABLG'«S£A, 

Re.    396U0.    and  /JLSXlA  CAO.   Bo.   29691* 


Consolidated  appeal* 

from  ^superior  ^urt 

of  Cook  County, 


§40 


640 


ha.  jfatxes  ohxm&y  MHRJMB  f»  omxoir  ••  «w  MWtif« 

ay  this.  appeal  &ate  killer  &#«ke  to  rrvoreo  s&n  order  of 
the  Superior  court  of  Cook  county,  entered  May  39,  1934,  adjudging 
her  guilty  of  contempt  of  court  for  violating  on  injunction  againat 
picketing ,  a»  soul  ting,  etc.,  leaned  on  ifareh  17,  1924,  *nd  eoamitting 
her  to  jail  for  sixty  (60)  d**y»,  unless  mt*mr  dloefcargoo:  try  law, 
and  *lao  imposing-  upon  her  a  fine  of  #290 #  -  she   to  he  confined  in 
jail*  not  exceeding  four  months,  until  the  fine  fee  p»id,  or  until 
she  ho  di«3h*rged  according  to  lav*       ttifliaar  ardor »  were  entered 
ae  to  .f  leaner  aadlowaka  m&  ^loina  Cag,  separate  appeals  wore 
perfected,   and,  hy  agreeaent,   the  three  appeal*  were  consolidated 
for  h*  ring  in  thie  appellate  court* 

Xn  eoapl&inenta'    sworn  bill,  file<5  Maroh  6,  19*14,  it 
la  alleged  in  auhetanoe   that  they  are  corporations  or  copartnerships, 
engaged  in  the  kuslneas  of  amking  *nd  celling  ladlee'  oreasea  and 
Consento,  smd  located  ne«r  the  corner  of  west  aAojm  and  ftflNffc 
Market  streets.  Chicle,  and  in  a  district  «h«re  m&ny  nakere  of 
»uoh  garments  hare  their  places  of  husinoaa;   th*t  complainants 


. 
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employ  nunsorsue  gaMMtt  mrVirt;    that  ta«  jjfMJMt.  vnlon  Mi 
i*t%l«  *?os.   5,   IS,  94,   5t»   Si,  1QG  »n<9  104,   oro  voluntary 
■■WOflitlane  of  anion  MM)  garment  wsrkera  Mni  nemo^r*;   tn«-i  ttot 
other  I  nf  Ml  Mil  Ml  ©ffisom,  agent*  or  memo-re  of  ***id  local 
organisation*;    tknt  tae  defendant,  Joint  8e*.r$,  eto*»  Jlfiat'Mne' 
ml  none** a  tao  eenenat  «nd  liffctW  of  Itii  leoal  organ!  rfftioae; 
th*t  *fco«t  Teeruary  2?,   l©a4»  s&i*  loo*!  MljM&MtliMi  instituted 
*.  general  sstrifc*  of  it*  MMNMM%  WMI  of  leMeh  nor*  employed  >«/ 
•©ftplalnante  *>na  otfcar  »imil*r  concerns,  and  MR***  tne  premire* 
of  aeatpluinante  Mi  othex   aonnerna  tn  oe  piofcfted  Mi  "r«rioite 
el   their  oaployee  to  be  threatened  n*M  l&e^Sily  fecra  its  MM  taey 
did  si**  |»in  ill  MM  atrilto,  tic* 

en  RMnti  t<  MmIi  *te*  wrt  issued  e  tMpMMjr  injnnntton 
vhleh,   r.mr.f  ether  thinge,  rcntytinad  Ms  lnffiWHlSi   end  ell 
officer*,  agent*  er  jfterafcer*  of  aold  Joint  Board  M4  of  said  local 
organic  tiono,  and  ail  other  ftoftoci^tiene  *.m&  persons,  aiding, 
«©.■.!# ting  or  conspiring  with  theK  and  having  knowledge  of  ©aid  in* 
junction,    (a)  from  picketing  or  mainfe-inlng  picket*  tit  or  no** 
eonpl&inemt**    premleer,  or  along   the  ret:  tee.  need  op   person*  in  going 
to  or  .from  aaia  premlee*,  or  at  or  near  the  home*  of  my  of  eon* 
nlainants*   employee;    Co)  from  watching,  following,     topping, 
aassmltlniu  emoting,  threatening,  menacing,  noleetlng  or  inter* 
ferimg  with  «ay  of  complainant**  employee*,  or  poreona  »*<.-lrine  to 
enter  the  employment  of  *<ny  of  the  MljpfritlWnTlli  or  persona  doing 
V:u6intH»  or  ae*kin&  to  do  hnsineve  vita  eny  of   them;    (o)  from  celling, 
*4dr*»e$ng  or  applying  to  any  oi   complainant*1  employs e  any  profane, 
insulting  or  humiliating  epithet,  name  or  torwj    {a)  from  ooli^itinc 
or  inducing  any  oaployes  of  ooapl^lnaato  to   emit  thoir  oisploy^ntj 
oad  (o)  from  r«<io8i«*ndia£,  enceurtging  or  saseistiag  la  t&o  doing 
Of  *;n»  ouoa  acts* 

On  Ji*y  31,  1924,  on  cenpiain&nte'  notion,  tae  court. 
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ft«r  oonaid«rin«   the   aXfidovite  Of  tfobert  Logan,   Julien  J. 

ulllvan,  Lilly  Wintere  m&  Patrick  Boron,  (d»ted  either  May  10th 
or  Key  8fcth)  end  alter  eeid  three  reepenaento,  K»te  Killer,     leaner 
.  adlewektt  «n<i   Albino  £«gt   had  cnt*r*d   their  oppeareneee  by  counsel 
in  open  court,   ordered   that  rules  bo  entered  on  ©*Ad  recpendente 
to  ehew  euuoo  why  they  ebeuld  not  be  punished  for  contempt  of  court 
for  viol  tim  **&&  in,funotien,   e*  charged  in  eaid   uff idawite,   on  or 
before  10  o'clock  on  th»  following  morning.     The  record  dcec  not 
dieoleee  thftt  /.my  of  tfae  reepondent*  filed  answer*  to  the  rules, 
but  on  ttey  2a,  1924,   there  wmsn  a  he-ring  in  apn  court,   »t  which  oil 
throe  respondents  were  presssnt  end  represented  by  counsel*     Com- 
plainants introduced  in  evidence  »&id  four  of fidovlts,  end  nreoented 
the  four  sffiemte  as  witnesses,  a»  well  Hi  on*  Xd*  Abraate,  and  they 
were  exejolaed  and  ereee-e*«mlned  at  length*     Kate  Miller  vtA  Eleanor 
gedleweka  testified  *e  witnesses  in  their  own  behalf,  bnt  Albia* 
Cog*  oithaaxh  present,  did  not  testify,  after  opportunity  given  her 
oo  to  do. 

Following  the  keyring  'the  order*  appealed  from  were 
entered,  in  which  the  court,  after  reciting  the  prior  proceeding*, 
found  m&  to  Kioto  Miller  taut  on  for  oh  8,  1934*  »he  «o*c  ewer  since 
ha*  been,  end  io  now  a  member  of  Local  10®,  one  of  the  local 
organi  actions,    that  on  or  before  2Uty  17,  1924,  oho  hod  notice  of 
eaid  Injunction  and  of  the  content*  thereof  j    that  on  iJay  l?th  she 
Tioloted  the  injunction,   *ln  tto&t  the  did  on  sold  dsy  in  conjunction 
with  ethers,  with  greet  foreo  and  violenoe,   aeo&alt  and  boot  *ald 
Lilly  fe'intere,  who  was  then  and  there  on  employe  of  the  ii'raneine 
Frock  Co.,  one  of  complainants,  while  said  Lily  Winter*  woo  on  her 
way  to  her  pi»ee  of  employment,  ttnd  did  strike  her  on  the  ho*d, 
knocking  her  to  the  ground  and  rendering  hor  unconscious,*     similar 
binding©,  in  almost  identical  language,  appear  in  the  order*  con- 
oerning  cleaner     adlowoka  and  Albino  Cog. 
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It  tcppfc&r*  frow  the  s*ffid«>Tit  of  idly     -inter*  »  *aad 
fron  nor  V  <  tiwcny  in  ©$Kn  court,   tto>i  eht  r* elded  ©n  Oadr 
&T©nue  i«     t  noton,  Xliineia.  ond  v&e  »»t»loy#d  lay  th*  yreaoino 
Pro  oh  Uo,  c  •  forewomen}    thet  «fcrly  on  »s*.t.tttrd«y  mrninst  *ew  *?• 
i»5?4#  eh©  left  n*r  reeideno©  end  nnlfeen  *«»t  en  Sotrle  etroet*  in* 
tending  to   tofc©   the  elovotod  rfciXrood  to  go  to  her  place  of  on* 
pi«yn*nti    ttmfe  j«%»t  o©  »&©  f'©«tch#d  the   a©m«r  of  be»»o»  avenue 
oild  «o«  ofeoot  tt»«.&r  too  vieauct  of   the  r  oilman  three  ©Often  (whom 
©he  did  not  know  1ml  b  nfteremrde  identified  sue  feeing   the   ihree 
yooponeeath)  e»wr©ttcaed  Iter*  ana  ©nt  of  tnoot  i^ieino  &©#)•  carry* 
in&  *  ©*•©«•*  tin*  covered  with  nenspepor*  ©Jio  without  preview© 
coRKr«t,*iifl!»»  Ait  h«r  ttixn.  »&!&  ssiicfc  over  th©  h*m«i  Mod  knocked 
her  dows,  rendering  her   temporarily  oneon&oiOtt«3   *>««  thn  oho  ©no* 
tointd  pftiju"ul  in^nrio«  to  h«r  a©  ©a*  *»«&  one  sjaouififer,   eyeing  h*r 
o  ©■»©»»«  frs»  her  pi*t«ft  of  implement  for  ©evera!  a&yo*     it  *ppo*jro 
freei  too  off  lde-pit©  and  te«ti«©ny  of  3»ii«a  J*    uiii>in  Co  polio© 
of fieer)  and  **©e-ert  Logan*   that  e»riy  on  »*«id  m&miisg*  feting  on 
^©.©i*  street  ne*&r  oeld  corner*   tm&  he*afe  ©oreaaso.,  r*»«  to  the 
coiner,  found  *»»•  ^intern  lying  o«*  the  el&eenlJt  in  on  nneonceion* 
condition,  noticed  ihre*-  i?©n©»  running  rapidly  north  ©tt  .tonooo 
aeeaoe  end  paranad  then;   that  ^liirea  orwotod  one*  wlso  i&ter  go.©* 
her  fun**  o©     Ibim   Ca«j    lh*t  efcortly  thereof t©r  th©  ■lllHUHQO  found 
th©  ether  too  HJUmptilWi  t*  hid©  in  *r*  alley  raariiag  into  Charon 
street,   tho  first  etreet  north  of  Jairio  &ire&t;    thot   tho  othor  t«o 
vooton  ©lee  ©ere  ©rreeted  %m&  taken  to  tho  poiioe  station  where   they 
go*©  thoir  fitbm&ti  m  ftKH  Kiii#r  «nd  &i*ftnor  «fcdiew«ka{   saad  thot 
t5a«  «iUjoo*#  ^ogi»n»  r«oo«nia#d   the   Uo  ***   &©»*  »hom  fee  iirot  no* 
ranging  mnf  from  *&i^  dornox%     it  oopoora.  froa  taho-  «vfrid£vit  $>ai 
tv-ti«or,y  of  y&triok  atorsn  (an  inrettiic&tnjr  &a»ifty*d  fey  eonyliioonto 
after  the  in«titttti«i  of  ^o  otriko)  th^t  ho  hod  feoen  in  tho  etrik© 
district  ^nd  ae«r  ooftpioinoate'  llfiHH  *T%*y  vo^kftng  tap  einoe 
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ii  .rch  8th;    that  hetwoem  th  t  day  wnd  M;  reh  15th,  he  rapeatediy 

saw  all  three  r*apond«ntfc  pi  eke  ting  toad  patrolling  back  &md 
ferth  is  front  of  the  premises  of  comply  lntmta  *nd  others;   that 
he  sum  them  at  thr:    'W«n»ton  police   *t   tion  en  k&y  17th,   and   that 
eoeh  then  informed  him  th*  t  they  were   striking  garment  workers 
kh4  sjembera  of  said  local  anion,  10.  100;   and   th  ■  t  after  1-aroh 
fcth  copies  of  the  injunction  vrit  'were  pouted  &onaplaaoa*ly  ot 
the  front  entrance  to  the  place*  of  bueinoaa  of  cempl&laeatc 
and  o there*  and  could  a^aily  he   #ecn  from  the  sidewalk,     keraa 
testified   to  farther  f&ctts,   showing  ele*rly  th  t  all  three 
respondents  had  knowledge  of  the  injunction  ehortly  after  Its 
iseuano*;    that  on  the  morning  if  May  17  th,  after  they  had  he  en 
t:*kan  ta  the   £'?*.»*  ton  police  station*  fee  hoard  respondent  killer 
telephoning  to  one  ftonprnport  to  the  offset  feat  respondents  hod 
been  arrested  and  were  in  tremble,  end  further  saying,   *Yea  know 
abet  M  sere  out  here  for;  *  •  get  its  oat  of  here;*  xa&  that  taring 
the  afterneem  respondents  txr&  released  en  hail,     the   t  .'itimony  of 
late  killer  ana  * leaner  dodlowskm  was  that  they  had  l«f t  their 
hemee  in  81ft  *gl  very  et,riy  an«*  had  $ens  oonoratoly  on  pwrsennl 
susinsss  to  "-vsnaton;   that  they  aero  not  ae^pntated  with  one 
another,  though  member*  of  local  Union  Ho*  Xv   j  hut  their  state** 
uonta,   a*  to  why  they*  in  company  with  Albino,  Cog*  happened  to  bo 
at  the  asms  osraar  at  the  same  time  and  «hy,  after  the  sussssnlt 
on  ara,    »intera*   they  oil  attorns  to  £  to  rum  mwsy,  war*  unconvincing* 
get*  miliar  farther  testified  that  after  respondents  had  been  taken 
to  the  relics  at  tlon  aho  telephoned  to   the  asaretary  of  local  union 
^Q»   MMU  **•  ~isppanert»   spying »   "Jg,  e.re  an<H«r  arraat  *  *  MH   aome 
en*   to  g*t  uj£,  oat;*  that  later  hail  bond*  aero  signed  ;*ad  all  three 
respondents  were  released;    th<t  *h*   telephoned  Eapnapert  because  ho 
was  gen«r*lly  at  the  anion  feoadtiaarters  and  nsoatiea  he   *euld  get 
her  eat;  and  th&t  *th«y  tell  na  ushea  w*  g«t  into  trouble  to  sail 
kr.  %«pp»pert.*     Ileaaor  Sadlowaka  farther  testified  that  after 
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her  arrival  ia  *v*toaten  that  norning  *h«  m«st     lb  ins  Csg  at  said 
corner  and  had  «  eonv«?re  -tion  «4th  her,   and   efter  going  a  feir 
steps  away  oho  turned  areand  *nd  saw  tier  and  lire*   ?/iatere  fighting 
tsnd  then  ah«  ran  ?  way*  becm«*   she  M  afraid  of  a  #hanch  of 
negroes**  and  wa»  afterwards  *»rre*ted  *ta  a  garage  la  a  b&ek  yard,* 

Counsel  for  appelloato  oontead  that  the  findings  of  the 
court*   »o  to  Kate  Killer  and     leaner  oodleaekaa   that  they  eomaittee 
any  opo  ult  and  cattery  upon  Ira.  Winters  la  violntion  of  tho  ln» 
Junction,   *rc  not  supported  by  th#  evidence.     W  cannot  agree* 
It  sufficiently  appears  that  ell  throe  respondent*  ^cted  In  concert 
In  making  an  assault  upon  Mrs.   Haters,  oho  ws»©  employed  la  aa 
inpertant  position  by  one  of  the  oomplein&ata  *nd  who  that  nooning 
was  oa  tho  wey  to  her  place  of  empleymsat.     Vhdle  it  acpeore  that 
tho  blow,  which  knocked  are*  winter*  dean  and  rendered  hor 
temporarily  unconscious  ttad  anablo  for  a  coaaiderable  time  to  par* 
form  the  duties  of  her  position*  waa  struck  by  Albino  Cog,   tho 
latter*  s  act,  tinder  tho  facta  and  eiroum«>taaeee  la  evidence*  1st  to 
be  eeasldored  an  tho  mot  of  ell  throe  reeaeadeate*  and  for  a  pur» 
po»e  clearly  oeeeremt.     ( Chris tonson  y,  ^eon^e,  114  111.    lap.  40* 
72.)       Ana  la  ear  opinion  there  is  ao  merit  la  counsels*   further 
contention   that  tho  findings  Of  tho  court,   th  t  all  three  respond- 
ents Tlolatod  tho  injunction  of  the  terms  of  ami  eh  they  had 
knowledge,   are  net  sufficiently  supported  by  the  evidence. 

Counsel  further  contend   th<  t   the  affidavits,   which  formed 
tho  basis  of  tike  eatry  of   the  court* »  rule  oa  the  respondents 
to  shoo  o*u®e»  etc.,  do  not  charge  thorn  specifically  with  nay  la* 
teat  to  violate  tho  injunction,  nor  do  they  shew  that  cay  of 
complalnaato  was  prejudiced  or  damaged  by  the  &ete  of  re  «  pendente, 
these  contentions  are  aloe  without  merit,     the  latent  of  respondents 
to  violate  the  inunction  can  clearly  bo  inferred  from  the  facto 
as  stated.     It  was  not  accessary  to  specifically  allege  such 
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Intent,   *m<s   th«y  MNM  *t*f  fteiently  «dTl«*d  of  th#  eh$*rgr*»  th»y 
**r*  o«ai#«t  vp«»  t«  ira«t  an*  »f t»rtmr*«  w*r«  efftrtod  *«pl« 
•***rteiiity  #f  NJttMt  th«».     (Wt.,1?  Hfcjli   2a®  M*«  17*»  *•*» 

HTMli  III  fllllllMl    **•   ***«    ***t    ^T«      Kpffl  ffffftl  V1  H^MM^JiM^, 

HilMiii'  Mi  mil  imtiiir  lilitti  iN  *«»▼•  *>i»ii»n  «r  tut*  m***** 

court,  fil^d  £ti»*  9,  192».)     a»4   th*  fliBIKlHI  Pro«k  &©.,  •»•  »f  th» 
tmsplftlitaats,  eXtftrly  «aff»r««  4*»«f«i  i»  tftwut  hy  m*i»ti<J«wt»#   »et» 
It  «ii  4«yrivt4  ©f  the   «*rvlM»»  f«r  •  MWJftiWVlMl   Hm  «f  lfir»# 
Huttr**  it*  riHifilji,  tk%  &  y»i»<  «h«n  wrap  gwnMiiit  w®rk»r»  mrm 
out  on  &  strike. 

m4  th«r«  is  »»  fare*  In  wm^i**1  fftrther  eantenUMi  that 
6  ••nt*»(Mi  ©f  ItprliHiMwnt  e&nrsat  pmperly  h*  «?«ter#d  In  ft  jppft* 
«e©dinn  fw  eiTii  wstmyti  «*«&  »e  tM*  »»».    (|ftjjte»,y.  JMMj*  ?'S0' 

m.  it4.  x^ej  tefltt&flHl gfeUfct  JM(  H»  Qf»*  Ml  nx.  1*6. 

s©».)     amI|  mity  th*  f«#t«  vwf  eire««»t«i*e*8  mInnm*  mi  imhmI  »*jp 

th*%  the  trial  start  alwi***  it»  <Si**e  ration,  lit  •rd«rlng  •acOi  r*s|»Mt*nt 

te  b*  laprlMtaeft  for  the  p*?ri©4  »««ti©m*4  «a<*  ft&ftft  t$  fujr  *&•  fine 

^-pntiow-rt .   tflHgtiwi  «ig^r  gp>  t>  icaau  aj?* lli*  *•**  »s^$  iMMi 
xuteaua*  ■**  m.  *w».  sit,  $2».) 

The  oi*d«r  of  the  3«f©rier  Cftnrt  eypceled.  trtm,  a©  t©  tw» 
*v«9«n<tont  Eat©  ^iUor,  ©heald  he  effirMed,  &nd  it  i*  <*©  ©rdered, 

Bftr»©»,   P,    J.,    «j*d  Fitch,    J,,    centtur* 


; 

■.    :  < 


... 


90  -  2»eo« 


a  Corporation, 


Afrpalla*, 


GHICA0O   JOTS?  BGAJm  at   aK 

On  A»»**i   Is  tha  tfattar  of 

Hay  Bonairnakl »  HHNfl,liBIJt< 

Apijmllgwiti*. 


«m«fi  mm  6&M1  court 
©f  c®c&  eotacrr. 

840I.A.  640 


thla  is  out  of  f©ar  aaaaala  tXm  an  ordar  of  tha 
Circuit  court  istpoaing  A  tfWtlfll»IKt  on  appellant •  for  Tlolatin« 
an  injwstioa  ©f  that  court  •     I&1»  ©aaa  w&a  triad  with  Hurt  af 

Sl«asor  Sadlowaki,  and  tha  f^ata  la  tnla  iaaVt  aro.  tha  »*ms#  aa  ia 
that  a&aa.      ihe  oaaaa  *er«  oonaalldatad  m>i  hoard  in  thla   court 
HH  tha  a«me  raaerd,   ahatracia  aa4  hriai'a. 

i?ar  tha  raaaoaa  atata*  %m  tha  opiaioa  1'Uad  in  that 
eaaa  (&««.  Bo,   S90G5) ,  tha  ardar  of  tha  Cirouii  court  ia  affiraad* 

dlfHaW, 


Okc* 


■«A 


MtfUMfl 


I- '.  »-'•"»  *  . 


30.  •   2960? 


*  Corporation, 

AppolloO, 

▼*. 

CHICAGO  MIT  fcCAftB  Ot  «1. 

On  jap  til  in  tteo  BMtWf  of 

Max  fio*ak,   appellant, 

Appellant** 


Of   COOK  CQT»TT. 

i  240  I.A.  641 


Thin  it  on  ooponl  froa  RB  t¥6§f  of  ifeo  Circuit  coort 
ii»po«ing  a  puniotesjoni  on  appolXant     for  contempt  of  oonrl  In 
violating  or  tiajunatlont     AMI  or4or  it  »a*«4  »p©»  the  Mfti  «vl<t*nco 
oa  tfco  ease  *galuot  J&Mfltflff  ^ndiowoici,  aft**  •  iMMt'lMg  us»on  »  ooti* 
tton,  affidavits,  rule  to  «ho*  oauto  ana  onswor  similar  to  th»tn 
in  iter  WM)t>     3fh«  oaco*  w#ro  hmUNI  together  ln-£He  lower  court, 
Mi  *y  agreement,  the  separate  npp&alt  wore  eens<"->X14at#d  iathit 
court   <uad  heara  upon  the   atm*  record,  abstract*  an  3  brief*  • 

jror-  the  ronton*  ntntoo  In  the  opinion  files'  in  the 
caa*  of  fttiMBli  oaolowtAl   (Oon*  Hit   S&oOo) ,   the  or^or  of  tho 
Circuit  court  i*  -affirmed. 


< 


.1  X  0 


tin 


m  I 


R0*lM?«R81Cr  WMtMN, 

a  Corporation, 

Appellee, 

▼•• 

Ojt  Aortal   in   tho  bailor  of 
Catherine  Loup  a »  Appellant, 

A,$*-J«sXXafct*. 


AJWSA1.  SflROM  -■    OOfS* 

of  ooos  ec  lusty. 

240  I„A,  641 


BBLflMIMfr 

fb.in  in  ©n«  of  fear  areola  frtwt  *n  or<tor  of  ifeo 
Circuit   esmrt  i?»»o«ing  a  i*ttalftha*nt  on  aopoliante  for  violating 
«a  injunction  of  t*sat  court,     ftelm  o«m»o  va«  triod  *itfc  that  of 
Iloaaor  Saalo^oki,   *n&  tho  fact*  in.  this  o&ee  ar*  th*  sass«  a»  in 
that  ©*•».      The  o&ees  wore  eono«ltAat*4  &R<$  n*ar3  in  thi»   court 
noon  the  »ata#  roeord,   abstracts  «ad  or loft. 

for  the  roasoao  et&ted  in  tho  opinion  filed  in  that 
eaee  (0«n.  So,   Ml|)|   thm  order  of  the  Circuit   court  ie  affined. 


ti       ftlOfcSl 


U     -      2966$ 


ittmx  WWtn&m,  *  corpor  *tion. 

•  t  «1., 

•wplninants  and   Appell#««, 


mmam*  tfiios.  «t  »i.t 


'n»K*^**^ 


en  msa  ©F  IdXBQRK  mn», 

AjTOOllOfltl 


■mJBHL 


c®ox  coramr. 


41 


^f  thin  oppool.   ootioolid&.too'  for  hiring  with  to*  09661* 
loidor*  £roog;or  »o«k*s  to  iifiillt  an  ordor  of  tti  E^jJtWtft  pourt  of 
Cook  County,   oatoro«  April  8,   lift*  ad#ud*lng  bin  guilty  of  otm* 
t*»pt  of  oourt  for  Hoisting  *n  injunction  agftia»t  pi oh e ting, 
oo«nultlag,  «?te»,  l»«woA  fereh  4.  1924;   imposing  upon  him  •  fino 
of    S175#   together  with  the  co»t»  of   the  juro«ooalBg(   and  or&orlsg 
that  ho  ho   confined  In  jail  until  paynont  of  tho  fine  «nd  eooto, 
or  until  dia<3h«rg*<3  according  to  loo. 

for  the  r«»aoao  otot«4  in  tho  opinion  in  oaoo  Wo.  81 
thin  <h«y  filed,  tho  order  of  th«  ^uporior  court  is  offftnnod. 


AMI    -   *s 


I   $9 


M 


■ 


t 

In  t*w€#  ■   **«*!« X 

1* 

*«9aa&   iifi-a   «r*t  nil  fr»ttlUres    wf  •» 

Un  **• 

nu   Mis   %b*LVt  ygtk  nt&t 

*      \    1 


ST     •      *6«4 


anus  BtOTEaaa,  •  eerpor;  ti»n. 


xst   , .  ■    nil .  i.  la5|3  ,s  •  3 muxm 


01  A»J?iAL  0?  B^iitl  XAT£. 


/.»p«Xiaat« 


im^Miij 


SWMRXMI  CNVJtf , 
COCK  GGWrY. 

2J40I.A.  641 


%•  t»i»  myffftit  e*B«s©Xi  &»%#?$  for  airing,  «ita 
MN   2S66X#  *o»#it  K*tft.  »oo*i»  *©   PWfifl   k*  *rdrr  of  tfct  J-vptri**!' 
eo»rt  of  Ceftk  o&*Btya  Hffetswl  April  ft,  X9S4t  s-d|»%ing:  &*r  jmiXty 
©f  oBBtaart  of  covrt  for  violating  MM  tHjUmtiiH  ©gr.lBtt  piflfrittlj* 
te»0fe»iti»£,  «ta«#  iotraitd  Blur  as  4,  X®J!4$  I«p©«1bc[  »P©b  kr  f  fin© 
©f  #acoc  together  wlta  tta)  o»Bir.  ©f  tfa*  pr©o««diB£;   **»£  ©raring 
taut  sh«  t<©  a©nfln©d  1b  4*11  u&tiX  B»f»w%  *f  th#  £1b©  and  e©»t»# 
or  untii  ait»c&urgod  o  carding   to  2«t, 

for  t&#  m&eoB©  it%ftt©4  in  the  opinion  1b  ©««*  tfa. 
39dex,    thi*  ixtqr  fiX«d,   t««  ©rd«r  of  th*    ^P'?>'ior  poart  Is 
offlraod. 


r.  •• 


X       So-, 


I 


>*«?      sr  ■    *• 


at     •      £9666 


» 


•t  •!•• 


BBftKK'***    UBXO*,    «t  nX., 

tfel^iwliitnt** 


38FKB10IL  CGtfST, 

coo*  ccwrrr. 


OK  AJPPKAi.  ©i*   AUK  J50H?, 


&Jtp*XXalit< 


240  I.A.  641 


J&KSfflMIU 


Bf  thx*  spt»®sX»  IWWiliillfilli  far  1**1*  tag  uitto  5?s*# 
3B66X,   i*«i  U»i»f  BB*ttB   t*  re*«r**  »r>  a?f*#y  $f   t*t*  ^jwriar  court 
•f  Cook  ooiaatv.  e«t#r*i  Ap&&  &»  XQM*  «4jtt4gi«ft  **$«  *!*ilty  ©f 
ae»t<m>»t  of  ««rart  f«r  violating  mi  !.ft.lM««ti**  Rgfttsot  r>isk*'ti'«f « 
wooottXtlBft,  ote.t  t»«*t«<*  *UrOb  4*  X&'M;   iaooointf  uoofi  him  n  fin* 
of  43tT6v   to«ot*M*r  with  tfeo  eost*  of  tk«  pWtjmdiMfi   «r6  ovonrittg 

t&*t  h»  ©#  Mntf&nwl  in  $*u  ««tix  §MfWini  of  out  ?i»o  samdi  «o8t»nJ* 

Fa*  thus  MNMMH  «t»VMI  i»  th*»  opinio*-  ir*  |KM  19* 
BB66X,   tfei*  4ay  filaA,    til*  QtMv  of   the  Sip#ri»t  Ofmrt  Is 

OfftVMtd* 

ttrawm* 


1*3  .A.I  01 


• 


31     -      39606 


SYXSI  BROTBRtS,   c   OOrpomtl**, 

C0Rpi«iTt«it8  *nd  AfytuMfo* 


nnrsidiATzexiii  uw«ntt<  tumor  «*>Hiar».3* 
©if row,  »t  *x», 

%f#nd*«t««, 


) 


j      ATTUL  mi 

com  oo '.ntr, 


car  AppsAi.  »f  natSBA  «tiiK«, 


App*llUlt« 


240  I.A.  642 


IMflBCa. 


»jr  thie  Appeal »  ■■■MiffllHofrlifl  far  honrlng  with  So,  3t*Wf# 

Froida  tuikor  »«ok*  ti  rfiY»rs*s  *s«b  gv6*J?  of  *h»  attp*yi<»r  omurt* 
«n*»r*  i  April  9»  W!4,  adjudging  h«r  gulltgr  of  ooHftonpt  af  oouvt 
for  violating  *n  injunction  tig&inat  g&dfcrtgKS*  »t>tW.lH»tg#  ^ta»« 
i*«t»d  Mar  ah  4,  192-1,   and  arww&ving  n*>r  fe»  J»J1  for  £".N  <tagr»t 
unless  noonar  diooh&ggod  hy  law,  and  al»»  l«p«si»g  upon  h»r  &  fine. 
•f  HB9«  a  *«©  t»  fes  aonfinod  in  Jail  until  MM  fin©  BMMB  t**« 
ooot,:  of  the  nro  adding  "few  paid,  or  tortl!  oho  he  JjlilHnnniiH 
aaaordiag  to  Insu 

Par  in©  raaaoao  otataa  in  fen  opinion  in  oa*o  M« 
10667,    this  day  filed,  the  order  af  Uh*   ;ittp«riar  Cowrt  ia 

»f  HmMU 

unit 


tf-Il «. 


*,     r% 


■ 


■ 


. 


ZV     -      '3f*$ 


Wtiem  **OTH;h^,   a  Corporation, 

uojrspUiin*jat»  t»jui  ^ppolioeo* 


▼• 


L*«f«jide<nta« 


0»  A?£34fc  07  l£?lA  M&yiT2# 


veoK  cetarrr. 


i  n  c 


-;- 


Appellant* 


By  thia  appeal,   e«ncoli  dated  for  MMlWft  ritb 

B#.  MfCfi  I»onn  lovita  nooko  to  lolWUHHI  on  or?ler  if  fho 
Superior  enurta  firt«*d  April  fl#  1984,  ed;|ttogi*g  luer  guilty 
of  oontoapt  &f  BMU'i  f©r  viols ting  ©a  injunction  l$N§8rt 
picketing,    tarwltinA*  «to.«  i»«*n«d  Karen  4,  1984,     and 
•omitting  »ar   to  |«H  tWt  30  &e&*i  unlooo  »«on*r  tjlltlli¥j|l<t 
liy  Imti  BBd  «iao  ftflflftflm  upon  n*r  i  fine  of  $eW»  -  *Ju?  to 
fee  HWiftWIt  In  Jail  uctii  fcfcirt  fin*  and   ih*  cent?  of  the 
preaeceiinr  fcf  fftAe**  or  until  a&e  e*  tj.iHiMi.fgjN  MttMNtytaflf  to 
law. 

For  the  re^&ona  stated  in  th»  opinion  la  MUM 
Bo.  wmwt,   this  i  y  fi*ca#  the  »r«i«r  of  tn»    *up«rlo»  court 
1«  Rffirmol. 


■  jl 


on 


s^a  .a.i  0£S 


■ 


mtm  .©a 


■  -■>  ..& 


I 


M 


aw* 


HN   »W«IBH6t    a    90 Tp&T  <  tiOR, 

ot  «*•• 

Consiainontft  «ad  A»p**lo«o# 

xvf shxatxoial  hATjm*  QAimm  NOW* 

t»Hl©»,   ot     !•• 

l»ofeii6«Wt«« 


Mfmon  imn§* 
oook  Mttf* 


ok  appsai.  or  jottm  iWAVm, 


2140  I.A.  642 


iu— i 


5>;r  thio  oja^onl^   IHWillitfitll  f#*  **«ariRg  with  Vo»  29*§X0 
joaoffe  sap««Sts  wok*  to  roirtrso  «  or«l»r  «f  tho  anyorlor  ootirt  of 
Coo*  oounlgr,  tutor**  April  %  |fft49  adjuring  hte  Tttilty  of  eon* 
toxpt  of  court  for  violating  on  inhumation  *#*4»at  pi $**%%*$• 
a««*m*ti»ra  oto.t  !*««©#  &»r«h  4,  1934;  Ispoolnff  «]P*n  Mm  ft  fino 
of  ilTB,   tog«1P»*r  oilfe  *fc«  eoaiw  of  U*e  pWftVi»fHn|»   oad  ordering 
th«t  ho  oo  confined  in  jail  until  oogroont  of  ths  fin*  onrt  e»«jt0  or 
until  diodhnrrfoii  ocoording  to  law. 

For  tho  rosaono  ototod  in  HM  opinion  in  o**o  lo*  Sf&61# 
thia  d«^  flood »  tho  order  of  tho  ^perior  HUPt  i«  offirno*. 


x 


I  p#M 


. 


-    1*0 


■    • 


V&VA 


C$mf}*iiitsjritc  and    ij:p«ii»c»# 


*  t  C  •  i    «  t  al  •  • 

:*f  end  arte* 


4**1*2.  mm 

SOOK  GMttf* 


0*   A'FP&AL  «9  JUMC  KtfJt£# 


f  40  I.A.  64 


Haiti  ea««  wen  c©tJS0]Lid«t(&<3  t«r  to«#Tinfe  with  tn«  *$>$«*2 
•f  R«*t  Herrit  in  a&»«  ft|«   S2»6?»»  touring  tto*  sim   titi*  mm  &totT«s 
tngetber  with  tw#nty«on«  (HiMHI  «&«<**»  «ii  to«ing  ffrf fti  i'v*m  «n 
ord«r  far  contewpt  ift  ******  tin#  *  p*-*llsiin*ry  injun«t&*n  i*s»a«d 
in  the  ubt»v*  «>ntlti«&  GHuee*       fa&i  we  h«Te  «&iu  a.*,  oui*  epini&n 
in  the  $&»e  df  ftfc**  Kna*rl»,  •**  •Wfc§   tbie  day  fil«6»  is> 
applicable  in  erery  *-*et3*>trt  t*  this,  mm  f*t  the   MHiWII  therein 

itslii  the  judgment  in  tni*  mm  wiii  tot  ***Ew**« 

$&§WIBUSb» 


, 


. 


, 


4o  •  n*r? 


JHUlrCJJifc  KB"  i*AifT   »t  nl  ., 

▼». 

JDIliT  *OJiTO  0?  CBXCAAG  JL0&4L5, 
tto*(   ot   al«» 

Dof«»*i4«tt«. 


ot  cook  Qovim, 


240  LA.  648 


Tliia  «m««  *«»  o.4»n«^ll<SAt*4l  for  hearing  Vnth  tfco  &po*al 
of  feorgarot  w«iehf  ••*«  Ri#  8$6?§t  to««th«r  wiHi  aievsn  otfeor  ensoo, 
oil  fcoingr  *$o«*ie  fro»  an  or^oi"  mitiPfti  In  tb«  abor*  «ntitio<!  ©s«»o 
for  «o«tor#t  in  violating  a  pro&isRianry  inunction  in*m6  tnoroin. 
What  VI  iMIVt  Bftt4  in  our  opinion  tbio  «1ay  fll*#  In  $fct  WMMI  of 
ii*rg«ia»«t  foieh,  o«n.  J£e»  3007%  i»  4q»olle«ri&«  in  ovssry  r*>*o*ot 
to  tbio,  zm#  for  tho  r*a«<?n»  iboroin  etat««  th*   fwtflpMt   in  tbio 
«&••  will  oe  nffirsMkL 


L  \  ■> 


. 


\)  T.''   -**  ->   £»'>*$*  #.-. 


M 


m 

41  -   SS9&7Q 


C<»»pl*iusa*t*  aus 
ell««e, 

▼». 

JOXtfT  iJOARB  0?  GKICU0G  WCALS, 

&«faa4aats« 


On  tb«  apt*- 


MA  «f  IB*  38LKGV7, 


Aftux,  from  wimnxGU  mm 

OF  {tfJOK  COtlHTT. 


1  « 


240  I.A.  643 


flats  liif  «VM  caaa«»it4ate4  for  !fa#«ri*»&  mi%h  th«  appeal 
of  Margaret  Waieti,  Seta,   $o,    53967®,  tegathftr  with  elevaa  other  eatAi, 
all  being  tygHH&f  from  m  jffliE  watered  in  the  ifegW  entitled  catxee 
f©r  eejitftapt  in  riolailag-  a  prellMinary  injunetioo  ies*ue<i  tfcereia. 
•hat  we  hare  maid  1b  our  opiates  this  4aj  filed  in  ifce  ee«e  of 
Margaret  t®leh#  9e&«  Xfo,   2967S,  i»  applicable  ia  «nr«ry  reepeet 
t©  thin,  and  for  the  reasons  Ikiffiiw  stated  tbe  ,fta%w«?it  ia  tale 
emse  will  be  affirmed, 

AffXWKD, 


42   -    3«e?9 


is   eorporntlor,  et  al.# 

Oeibpl&ln&ato  sjfcd  A»5>«lX**et 


*. 


jfoiKi  *ga.-j)  *»  taucAfee  locals, 

~efendfcat«» 


APPEAL  T3011 

mvmim  c©u«t  # 


*»£*>* lit  Kt* 


240 


xl 


643 


Inl   n^li^fej, 


Tfcle  ***«•  mil  aen&©lid©,ted  for  .hearing  *ith  the  appeal 
Of  Hoe*  Eerrio  in  Otese  fie*  296?3t  having   the   •«*«    title   M  above* 
toe*th'jr  %iO»  t**nty-ene  other  e^uee*  ell  being  appe&le  from  an 
erd*r  for  eentesrot  in  violating  »  pre  liH&n&ry  injunction  issued 
in  the  Reeve  entitled  e*tnse«       *h»t  we  have  *&ld  in  eer  opinion 
in  **w  c*ee  of  Hose  Harris.  Bo.   29673*   this  d&y  fileti,  in 
applies?!*!*  in  evary  reapeot  'to  this,  snA  for  the  reasons  therein 
stated  the  4udg»ent  in  this  ©**»«  will  so  &fJflr»ed» 


O  K  *\ 


• 


- 


43     •      29680 


o  iorpo ration,  et  aX*, 

€oapXain*nta  and   >.pp«lX**o, 


JOlKt  BOARD  W  CK1GA&0  UJCjU-8  Of 
TH*  |S%Slt9AfI«KASt  fcASW   G^iWSW 
*QRX2*Ui*   OV2C1  et  nX*» 

^ofond«nto* 


I 


©*   APS^iO*  OF   £1*S  ABO  K   8AJ3LOWS&A, 

App*ll&nt« 


Ai»*>KAi  FSOM 


COOK  COOFITf. 


£40  I.A.  643 


mmk . , 


■iy   this  »pp«t*i,    coraoliit  t^d  J*©*  ho&ring  with 
So*   89674}*  .liejyno*  toddle w*Jta  »o*fco  to  revnroo   an  ord^r  of   th* 
superior  Court,   *nt#r«d  Hoy  89,   1934*   »4 Judging  h*r  guilty 
*f  oont«vpt  of  e«urt  for  violating  »»  injunction  n««slnet 
»i ok* ting*  **9MtXting«  «t«.,  iovuftA  on  M&reh  17,   1934,  »nd 
oomsitting  her  to  Joii  for  sixty  (fto)  6*yu#  unlet?*  ooanor 
diaeh  rgad   fey  Xwn,   and  ©1«©  iaporfsing  upon  nor  |  fine  Of 
#260,  •  sit*  to  no  eonfin*<l  in  JaiX,  not  oxoneding  four  months, 
until  th«  fin*  no  paid,  or  until  »n«  no  discharged   Recording 
to   law. 

For  th*  r**eon©  otnted  in  th*  opinion  in  ea®* 
Uo*  39676,   thi*  d&y  filed,   th*  order  of  th*  ««y*rior  jfi'l 
ia  affirsssd* 

AFFIRMED • 


$  <  -  . . 


;  :  .  :u 


44     •      29481 


*  c» rrift ration,    et  *L» 

g#Hfllllinmtt  and  A>jjwii:i«^»# 


?• 


•it}.,   <<t  *!•» 


40  I. A.  644 


jmummmt 


•iliit)  ak*i<9  WMI  0MfelM$&te$MI  fvr  li#*jrinr  with  t,h*  ify»8& 
ol  SIM*  NttrfciJI  *n  *&«#  &©.  tfhff3,  J*im^  t.lw>  «j,bsw  title  *o 
a^ovfc,   t&g«tl*«r  with  twenty**]**  »t&#r  e*>»*&#  all  brinr 
t$!$4*jLJI  tgtm  ui  lAMNt  to*  ftft«t<w»pt  in  YiaX^iin**  «  ?r*\iwln.vy 
ir4«r-$i*<m  iiu.m*l  in  the  *A»6¥6  *ntltl*&  MMMWt     ttafcl  w«  fessvt 
fi*id  in  a«r  «pirii6*A  in  tt»  £*•*  &*  Sfjfi  ftavrl*.  Wo.  £9473, 
tfel*  tap  iil««»  1*  *jjpile«iA«  In  rmy  vwfMtj  ft  thlc*  s»d 
isr  in*  vVMKtatJii  the*© in  »t*4«4  in*  fatdtymmt  in  tM*  9&S4  *ill 
fet  affiraad. 


[  01 


i>- 


tm 


, 


n 


. 


4ft 


£9*82 


I 


a  oorpor,  Uon,  ot  «X«» 

CowplttinemtB  and  *.©p©liee«# 


JOXBT  BOAHi>  0"#  CHXCASO  LOCALS. 

ftc,   at  al»» 

^efeBeUmto* 


oi  APPEAL  ojt  .?j*irexi  Ktt.TWWt, 
Appellant* 


ksj-sb&i** 


!  i  „ 

COOS  f^HlTf  • 


240  I.A.  644 


This   case  wa»  eoBaoli dated  for  Jeering  with   the   fippeai 
of  lea®  Karri  a  in  cv««  le>«   8$6*5#  bariBft   tb<?  »»aw.   title  «a  elsove, 
together  with  twnty-on«  ether  ease a,   all  being  appeal  a  from  en 
order  for  contempt  1b  violating  a  preliminary  injunction  leaned 
in  the  above  enti  tied   oauae.      "rhat  we  h»w#   ©aid  in  our  opinion 
in  the   iMt  of  Hoee  Karrlo«  Bo.   29673,    this  4oy  filed,   in 
applicable  1b  ersry  reepect  to   this,   and  for  the  redone   therein 
ota tod  the  Judgment  1b  tola  onee  will  bo   afflramd* 

in  I  mm  i 


fefttt^    *   ** 


. 


bkb  .A.I  OK 


V   Ml 

«M0GB*tl 


*  eovf option*  *t  «!•» 

Ce*plftin*nta  and  Aprils**, 


▼  • 


JOJBT  BuAAO  Or  CffXO.vM  LOCALS, 


0*  APPEAL  CJf  O^C^Ji  Jn«Ul>, 

n$|>ellftnt« 


ccok  coimrr. 

40I.A.  644 


HI  fflMi 


This  *****  W«  sj*.n!!";Ur»rm--l  fvr  feinting  *£i&  -«***  *pf*»al 

ttffH&frtf  *it>i  t^n':r«  <?•?.»  &4i$&  £&&$$#  -,i-  tm&Mg  jjytwttw  tram 

litlll  in  ffai  -.•*•*»-*«  SS%it|*B  «*&>*•     Sta&  kw  io&t*  »ai«  in  «ttl» 
«#fett<ra  in  tfee   $e$i  j$  ft&ss  3#£*?1#.  $§«  Z*se?„#   tfeft*  day  filed. 
ia  ripgii tHfe&fl  l»  i;f^a^r  ffttfpHtt  I*  '&4.W*  *»d  t+r  0**  re&*eti« 
thtnin   ei^U-l  th«  jfudginerit  in  this  ess*  will  be  sffiraed, 

AFPirtMSD, 


.-.  £ 


■ 


■ 


4V     •      29*84 


jnumaws  frock  compact, 

©  oorpor   tion,  st  &l.t 

C©»pl»inantn  and  Appellee ©# 


JOIKT  BO  Hi)  OF  CHICAGO  LOCAJJ, 
ettt»«   «t  nl»* 

Defender t«« 


APFSAL  FRO* 


)       sap* 


COOK  CODTTT. 


0*  JJOT.AI.  CJ  JAUAB  ttlS&L 


PEB  CBJtlAll 


040  I.A.  644 


?hl*  Quae  w^«   ilWHHWilM«lll<l  AM  ^Wiling  with  the.   n-pp*^! 
©f  ft©»©  &©wi©  i»  tang  **©.  29693,  haYin#  t*»  **••  title  M  tiNfflt© 
tog©  the?  ^ith  t«ptttQMMi  ether  ««u»ea,   *11  belw?  n©per*ia  jfiNM  ^N 
•rd--.-r  for  ^©nt*>mpt  in  fta&MM  •  ps»S£HltiMgF  Injvtvtetian  iastied 
In  the  »©«ve  «n titled  can?©,     *1»©t  we  hav©  ©mid  in  ©u?  ©pinion  in 
th«   «H8«  ©f  R«ee  H»rrla,  !?©.   2969;:,    thi«    UjT  filed,  1©  Tfflffn¥N 
in  ew«*y  respeet  to  this,  and  for  the  radons  therein  stated  the 
judgment  in  this   ©MM  will  be  affined. 


- 


i 


! 


££B  .A.I  Ok 


- 


••-  •     ;•■•■;.    ,  ■■•■    v      TV    *" 


4&  • 


iRAfccims  frock  c&kfaiy  at  «.,, 

Cossnlnimtnta  end 
Appall*  ^a, 

JOIKT  3CaKZ>  07  CRXOAOO  LGCaUl, 
etc.,    at   *1 ., 

Befar/fUntB. 


men  s^tkaicr  cmir? 

OF  COOK  IfVHV* 


On  the  Appeal  of  &AHX0X 

Appall  fftnt. 


240  I.A.  645 


jaus&m* 

Hlii  «ae©  v»«   acn»**li<!»*aa   for  hearing  with  tfea  mp» 
paal  of  &&rgarat  valath,  0*n»  So.  $£«?»»  tagathar  with  alavan  ntfcar 
**»»#«,  mil  Int&Hi  app#Al*  from  ajt  arior  «mt«ara4  la  tea  aaava  HN 
titlai  o&uaa  for  eorata»nt  In  viala-ting  *  urali binary  injunction 
laan*3  therein.     *H*t  wn  tan**?  «*14  in  our  jfjuif  thie  &»y  filai 
tn  tha  ca»*  of  JwrgWrit  **l«ht  §ajfc|  £©.    3@6?$,  i«  nonliaa&la  in 
,«T*ry  racpaet  to  ifcla,  antf  for  tha  r*a»oa»  thoroin  ctata*  taa 
Jad£it*nt  in  tM»  oaaa  will  fee  affirm a4« 


4ftW 


11  •  ** 


Mm  mm 


■ 


must* .:.         .}■  r.w&*m9 


T. 


eio.»   «t  *A., 

lief  etia&nts  * 


ami  ?r«6* 

i 


40I.A.  645 


m  ismii 

fhjR  ©r*«o  ffttf  ooasolie'ttod  for  hour ins  with  iho 

ftppOftl    Of    H«M    KfelVlft    1R    fettle    lfo«    2ffT2«    fcteting    tjh*    fc&JM 

title  Rfl  iinfvvt-,   toother  iMfcl  t«*r.ty*»n;*  other   MUMKIi   **** 
feeing  *pp*fclc  fr«rr.  to*  0nS«r  for  «Otttow?>t  i»  vi$X*tin$  4 
jfUlJWJaBfcDy  ia.l&ftotloa  leoae^  in  the  &h*«*  wMUto  c--u«*. 
Ifettt  *o  fc»%»  e*i«  in  my  ff(tf,fHffl  it-   tha  «*.«•  al  &•«•  Karri* » 
So*  8t£*9,    t,H*  *ajr  filo4»  t*  *»*:hic*ol»  in  svssiir  respect 
tn   this,   tut  A  for  tins   r(?neen»  therein  allied   the   ««<!##.*  *t 
111  thla   e«oo  «riU  ho  af firmed. 

HtllWII, 


5£d  .A.I  01 


•  *i 


50     -     2W87 


mwcim  frock  compahy, 

*  corporation,   «t  ol«« 

Complainants  sad  Appelleoo* 


J01KT  B0A3P  OF   CHICAGO  JWJCAiU, 
etc*,    et  »!•# 

efendsnts. 


APPEAL  FSOM 
HMMJi  COtmf  , 
COOK  COtJKTT. 

40I.A.  645 


OS  APP&Ai,  Of  at A3KLJSY  8KL0H&, 
Appellant* 


MUHM* 

This  ease  was   oensolid&tod  for  hearing  with  the 
appeal  of  Bos©  Harris  in  ease  Be*  30073,  hfcTing   the  sants   title 
as  ahoYe,   tege ther  with  twrnty-one  other  eases,   *ii  being 
appeals  froti  an  order  for  eeatentpt  1b  violating  a  preliminary 
injunction  leaned  in  the  she  ire  entitled  eianse*     '.%at  we  have 
•old  in  onr  opinion  In  the   oase  of  Heee  Harris, -Is.  29673, 
this  day  filed,  1b  applicable  in  wry  re  snoot  to  this,  and 
for  th«  reasons  therein  stated  the  ^ndgieent  in  this  ease 
will  he  ef firmed. 


.■■■■      %     >■ 


O    «ii,±  U* 


wwsa  Mij  jyri-  »  ai  »i  I  1m  X?j-^<i# 

■ 

rJf   ••«*' 

- 

- 


61  •   396S3 


/ 


mxmciWM  mucK  compart, 
a  corporation  et  al.. 

Complainants  M5d  Appellees, 


JOIST  BO  ARE  OT  CHXO,,00  LOCALS, 
etc.,  «t  ;>!•» 

defendants  • 


OR  APPEAL  Of  SMMA  SR08JTHOM, 
Appellant. 


aPPSaJ.  FROM 

&9P.VKZ0R  CKKTRT. 

COOK  COURT*. 

40I.A.  64  5 


This  ease  was  eensolid & ted  for  hearing  with  the 
appeal  of  Hose  Harris  In  case  Ro»  2967S,   having   the  stess   title 

as  above,   toga  the  I  with  t«enty«»ene  other  oases,  all  being 

for 

appeals  from  an  orde£  contempt  in  violating  a  preliminary 

injuria tion  is«u*d  in  the  above  entitled   cmiae.      Shot  we  have 
said  in  our  opinion  in  the  ease  of  Hoes  Harris*  Ro.   29673, 
this  day  filed,  la  applicable  in  every  feepeot  to  this,  and 
for  the  reasons  therein  stated  the  Judgment  in  this  cttse  will 
ho  affirmed. 


5  J 


r\ 


-         A  -. 


m 


Q. 


-'-.■  ' 


■ 


•   2f«89 


numsn    >oo*  coup  jst, 

a  corporation,  ct  #X.t 

'J0JM.Lt,ift«nt«  r*d  Appellees, 


JOIFT  B0A3J  OF  CHXCaGO  IACAL3, 
eto«,  •!  ? l.» 

^efencUnts* 


APPEAL  P;*OII 

&OMBXM  eoirai, 
COOK  COBITT, 


01  AMP3WL  OF  Vietem*  CttWUtinsnez, 

Appellant. 


JBB  gflffiSR, 


'1.0  i.  ^", 


this  oatie  IfeS   corti#olid&t«d  for  hearing  with  the 
appeal  of  Itoao  Harris  in  c*<»«  Bo,   29673,  having  the   s^aw   title 
ae  above,   together  with  twenty-one  other  ohmi,  all  being 
appeals  from  an  order  for  eontesipt  In  violating  a  preliminary 
injunction  leaned  tn  the  above  entitled  <mu»e.      ahat  we  hare 
•aid  in  our  opinion  in  the  c*ae  of  Hobo  Harris,  He.  2t«?3» 
thio  day  filed,  is  applicable  in  every  resp«»et  to  tfeie,  and 
for  the  rep.eone  therein  stated   the  Judgosent  tin  this  e»?e   rill 
be  affirmed. 


■•• 


. 


".'-"  • 


\ 


».,-*;>; 


; 


,-.■■? 


>r:.'.     .<"••• 


63     -      29690 


FRA&CXKS  moCK  COKPARY, 
a  oerpor*  tion,   «t  *1., 

Complainants  and  Appal|s«st 


JOIHT  BCU&B  OF  CHISAOO  JU0CAL8, 
et«.,    rt  el.t 

i>*  fen  dents. 


oh  ap»»al  o?  MRtMOl  mot* 

Appellant. 


AF^iSAi.  meu 


mmRiQK  CCT3HT, 


cock  oconr. 


240  I.A.  64 


l^iBBftMbu. 

This  c«*s«  efe.s  consolidated  for  MifflMg  K»1fc   the   Jgptil 
of  %®99  HttTTli  in  cast  Utt,  gfl9?$#  hfcYis#   tfc*  MM   titl*   M  mftjlts 
togothor  with  t%<»nty»on«  nVmr  mnJSij  all  h«ing  uopoAls  fro*  mi 
«*"3«f  for  eo«t#»pt  In  violating  a  yrollBlmvy  injunction  lsotoa 
in  th#  »lw>tff  *ntitl*d  emits*     Jfett  IK  &av@   a&id  in  ear  opinion 
in  the   <?**»«  of  Host  Harris,  So*  29673,   this  day  filed,  is 
ftppllcftfel*  in  «v«*y  r*®p«ot  to  this,  an*  for  tho  ttaMMM  thtroin 
statad  the  judipaont  in  this  cue*  rill  be  of firmed. 

OTHfc 


M 


MUM 


, 


5 '',-  .£.  '  :;M?  ■**■• 


64  •  swn 

*  corporation,  rt  ai,# 

(«Mfl«iewH«  *nd  Appcllttjf* 


JW1FT  BOARD  OF  CKXCAOO  LOCALS  OF 

ftofiwrtmtp* 


Gg    APTSAl  OF  ALB1VA  CA®» 

Ap|)«XllMlt* 


S9FS3I1CK  Mnti 

cook  ccottt. 

I,  A-  64 


1  qgaauAt- 

By  thit  ftfjiitu  iii,iil|iK|ti  far  te»»ri»£  iritis 
*«•  2<H?#»  Altliwi  «J»|f  BiilMi  to  r«v<»rs-*  Ml  qt4*t  of  tht 
Superior  w«ui*t,  *rat«r«*d  n«y  Sl«  Hfflli  Btfjgjftliy  l»«r  ptilty 
of  eont«»$t  of  eouri  for  violotlng  on  IftJWttt&IM  ogftiiHt 
pioVoUnp;,   *OQ«Klti««tt   oto«,   t«««J«d  ©n  laroti  1?,   X934#  »fnfl 
commit Hm  h«*  to  Jftti  for  »i*ty  {4Ml}  days,  wsltos  |ilM§> 
discharged  by  law,    and   &l©o  i«fM!>«»in$  uno«  fcMf  »  fin*   ©?   $£50,  « 
aho  to  fe©  eonfi»*td  In  J*tl»  **©t  oaeoooding  f«»  itont&s,  until 
th*  fino  o«  ?*id,  or  nntil  »h*  T3#  di*oh*r3«&  oooordlng  $t  taf* 

For  the  r©AO©»©  stated  in  th©  opinion  in  oast 
So*  2*676,   tHi»  *sjr  filod,   tli*  ©rd*r  of  th©  S»?i*ri©r  £*urt 
i«  offirsiod. 


i  an 


. 


j£;ua  *o  u«ss*  ia 


4    «J 


55  -  29608 


C<aa$»ikin«ati  aad 

jozxt  Bttno  Mf  aKieatte  locals, 

0tc*  t  «*t  *1»  , 

D*f»ad»*ituu 


IK  np  iwss&m  carat 

if  COOK  OCUKTY. 

40I.A.  646 


Ois  this  Aat»»«l  of  ?J&mtl8  PI813CE1, 

A#*jM*lX«nt# 


of  MurfMNit  *<»l«iif  G«b.  i*«   H£$ij  tognthev  with  a&#?ttn  oth«r 
e&ft«t,   «11  ^tlBfc  »$&j*«-al*  ff»»  *»  ®r^@ir  »ist^r«a  1b  the  a,b©ir«? 
•BtitlHI  e»»*a  twt  canttwat  In  violatlnt  a  pralialaary  Injun® 
tiow  i»ms*(J  tte«r«ia.     What  w«  &»▼«  c«JU  la  awr  ©piniaa  tfci* 
«ay  fil««  In  tha  aae*  af  ^?wrpur#t  YaXah,  ft«B«  £o«   §9675,  la 
aaalleaal*  la  «v«ry  r#«i><s«t  to  thi»,   an4  far  tfc*  r^aaea* 
tfcaraia  »tat«<l  th«  jtt4gB«nt  1»  thin  o&«a  will  "be  *fflrK«<a. 


•    .:    ;     /•■ 


BtMl    ,  M 


S6  •   39693 


VlUICXKs  IBOCfc  CCUfttfY   «t   al.# 

Appellees, 

TO. 

joiit  iA*wo  e9  caitufito  locals, 

etc.,   «i  ai«, 

Defendants. 


on  tfea  a»?9«i  «f  a  aims  mswfuzt 

AfHM&leftt. 


iimUft  «ROe  SUPSKXOR  CC08T 
OJf  COOK  CCUhTX. 

| 

240  IX  641 


This  ease  *R6  cam  soil  dated  far  hearing  ^rltb  the  »#« 
»*•!  of  Margaret  #«Xefet  Gen*  Eo.    JJ9678,  iog«tb#r  ^iih  eleven 
ether  eases,   all  fctttsg  appeals  freia  an  order  entered  in  the 
above  entitled  c%uee  for  oentesspt  in  ▼Iclatiag  a  oreliniia&ry 
iajsmctien  ieaued  therein.     *hat  we  have  said  i»  e.wr  opinio** 
this  day  filsd  in  the  ease  of  Jiargaret  *«id&,  a  on.  lie.   29ci7&, 
is  applicable  in  every  restsaot  to  thl«,  end  for  the  re&eod&s 
therein  stated  the  Judgment  in  this  case  trill  he  off  irae*. 

ixraN  -. 


n&.<? 


■ 


*k9%9ttt 


57  -   29694 


VRAHCXXB  FROCK  COI&JJR   lt^,, 
Casml«.tnattt*  and 
Appall aaa, 

TO. 

JOIS*  BO  ABB  OW   CHICAGO  LOCALS, 
•to. ,  «t  4l.t 

Bafandantt. 


On  th«  Appaal  ol"  Q  .  .   I 

Appellant* 


MWgwnf# 


l&  yRou  awFsnrcR  court 

OF  OOOE  C03H1T, 


L£i!ii£&&. 


Thi»  eaeo  eac  consolidate  for  fc«ari/»*:    .■•■!-..".    th« 
appeal  of  kargairat  foleh,  den.   ft©.    81679,   ts^sthor  Villi   eleven 
otnar  eaoeo,   all  iMKfttg  appeal*  fraaa  an  ©r$ap  entered  in  the 
ahove  on titled  ©auae  for  co&tercpt  in  violating  a  preliminary 
injunction  tMNMl   therein*     9hat  we  have  esdd  in  our  ©pinion 
this  day  filed  in  the  a*ee  ef  Margaret  Welch,  6«n«  Ho,   £9d?§, 
ie  apolioaole  in  every  reepeet  to    ?.Me,   n*4  i'or  the  reasons 
therein  stated  UN  JuegRent  in  this  ease  wilt  he  affirmed* 

AFFXRKK7). 


-     ■ 


. 


f>3 


49695 


yaAHcxui  9meK  qokf/jty, 
a  corporation,   «t  al., 

womplainentB  and  Appellees, 


JOIHT   BOA  ^D  OF    CHIC^UO  LOCALS, 
etc.,    et   r!.. 

Defendants. 


OK  APPEAL  07  JSHH  6«HBDttSKX, 

Appellant* 


APVBAX  y«OM 
30J'*RICR   COURT, 
COOK   COTffiTY. 

^40  I.A.  647 


gyg  cimiAir. 


?Mi  e&t*e  eta   consoiia?  t*?d  for  hearing  with  the   ipaitl 
of  Eos*  i>rrie  in  aaae  B«.  2007^,  taring  tfc*   »«ac   title  m  theve, 
together  with  t«enty»ene  other  case?,   &11  heing  appeal*  from  an 
dru^r  for  aenttmpt  in  vle-l&tiisg  a  preliminary  injunction  issued 
in   the  above  entitled  ©*nse.      £hat  *e  bar*   laic"   in  our  opinion  in 
the   Oi.se  of  Hon  Harris,  lo.   IH?$,    this  d*y  filed,   it  applicable 
in  *Y?ry  reapeet  to  this,   tail  <*or  th<*  r«aNM  therein  stated  th# 
judgment  in  this  ease  will  he  affined. 

AlFIJUOED, 


■ 


'•■ 


.»#» 


'    •  'V'.-        'a  '         .  1  •' 


•      29696 


FHAITCXHS  mOGK  COMPART, 
*  corporation,   et  al., 

CoEplb.in*nt«  end  Appellees, 


J01HT  BOAHD  OF   CHXCAOQ  LOCALS, 
etc.,    «t  al., 

iafendents. 


Appellant, 


APPEAL  FKOM 

38FUU0R  COURT, 


COtt&TY, 

240  I.A. 


.....{Will  ffMffli 

this  oase  was  consolidated  for  hearing  with  the   appeal 
of  Rose  Kerria  in  c*ee  Bo.   2967d,   faawinj?   th«   n^ae   title   &e  above, 
together  with  twentyene  other  eases,  all  being  appeal*  from  on 
order  for  contempt  in  violating  a  preliminary  injunction  iamacd 
in  the  above  an  titled  c*m»o«      hat  we  h^ve  said  in  own  opinion 
in  the   case  of  Rose  Harris,   Ho.   29673,    this  day  filed,  is 
applicable  in  every  rosiest  to  this*  and  for  the  reasons  therein 
stated  the  judgment  in  this  ©*»*«  will  be  efflnsed. 


•tatt   -   e« 


r*-\'    k\  :  r 


•  V 


■it Mi  mm*  wtt$  ;i«J 
Ml  ktiH  i&NI  IP  IffM  *•** 


,8    *»«K   ** 


«■    M9    cr.' 


. 


40  -   99691 


nuurcxsi  yaocK  oca*  as*  ©t  «u, 

CoKpj  atnar.t©  and 
Apuall©*©, 

Y*. 

et*.,   ©t  ai»t 

2>©  for;  4  onto* 


i  raeji  atsrefiioa  cmmx 
of  cock  cor^an. 

240  I.A.  648 


On   the  Appeal  of  81MA 

Appellant. 


this  ca©«  «*»«  co»»c>ll&&t©4  for  hearing .with   the  ap* 
p«al  of  i&argar«t  V«itiha  'ten.  &©.   $9©?9,   together  vith  ©Iowa 
eth«r  ease©,   all  t>©ing  appeal©  fr<M»  tin  order  ent  ©r««l  In  th« 
©here  ©ntitl««  ©siu©©  for  ©on t ©sept  in  ▼!© luting  a  preliminary 
Injunction  i»»ued  thoretn.     What  w©  hay©  ©aid  In  eur  ©pinion 
thl*  day  filed  in  the  ©a»©  of  fcargaret  Weloh,  Gen*  So.    2»67&# 
i«  applicable  In  every  respect  to  thie,  and  for  th©  reason© 
therein  otatod   the  fftigMttt  1»  thl©  ©as©  wtl?   be  afflrned. 


8* 


I N  I 


m 


t   M» 


61      -    29698 


a  corporation,   et  al., 

complainants  #nd  Appellees* 


etc.,    #t  el.» 

«>«f  andante. 


i 


AFPSAL  FHOK 

amuon  count, 
sook  comtmr. 


40I.A.  648 


Appellant. 


JLil  BBB&i 


thie  ease  wis*  cen*elisifct»d  for  hearing  with.  the  fcpptai 
of  Heee  Harris  la  o»*e  Bo.  3M¥3#  having  tho  a&ae  title  M  alae**, 
together  with  twenty*©ne  other  «aoonK  fell  being  appeal*  from  ©a 
order  for  contempt  in  violating  a  preliminary  injunction  loe*e4 
in  tho  above  ej»tia«d  o^oiso.      -hat  m  hare  enld  in  our  Opinion 
im  the   ease  of  Heae  Harris*  tfo.   29073,   this  c3f*y  filed*  io 
applicable  in  erery  reject  to  thin,  an4  for  the  fWMMMM  therein 
eta  ted  the  judgment  in  this  o&ea  will  Tshb  affirmed* 


4  '  -  . *      w( 


i    .:■■■ 
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- 


62     •      3t6»* 


nuscim  fkoci  czmp*wt9 

a  eorperttion,   et  <'»!♦, 

Complainants  and  A»pelleee# 


JCIFT  BOAf<i)  OF  CHICAO©  U>CJ%*» 
ete.#   et  al»a 

Bof  andante . 


OH  A*PXAL  0?  $U$A  KU*Ln*9 
Appellant. 


JW.qfffttfti 


AFFXAL  FROM 

SHMRXGlt   CCV2I*, 

cook  comrry. 


240  I.A.  648 


Tfcia  <m&Q  was  eimralidated  fW  heiuriiig  with  tie  IgfNNdL 
Of  &»»«  H&rrin  in  fete*  Be*   2£6?3»  having  the  ««w»  title   Ml  itimve* 
t«g*fcfe«r  with  tw:nty-on*  other  «%m«#  ell  feting  Mvseals  from  en 
ordsr  far  content?  t  in  riol  ..tins  a  preliminary  injunction  l aimed 
In  the  ahoYe  entitled  <$mm,     vthnt  a*  hair®  b«14  in  mar  opinion 
in  tfcw  o«eo  of  tlese  Harris^  Kit  t§0Hf   thie  day  file*,  1* 
«$?Ueafcle  in  cT&ry  respect  to  thie,  &nd  for  the  refcoono  therein 
•4at«d   the  judgment  in  tale  ease  will  he  afflrned. 


t$«#s 


8^a 


63     m      36*00 


FH>3  <OCK  COMPANY. 

*  cerpor  tion,   «t  nl.. 

Complainants  find     ppe lie   e. 


JQIJT1  MASS  OF  CHXCaAO  LOCALS, 
etc.,   et  el., 

Defendants. 


AFV3AL  FRO* 

SUPERIOR  CCTW1, 
COCK  CCttBTY. 

240I.A,  648 


OS   AWKAL  OF  sOFHIK  TOOTO, 

Appellant. 


!*  tBOMt 


This  ease  vm£s  consolidated  for  hearing  with  tho 
appeal  of  Stoee  Harris  in  6ft66  Ho.   2a6?3,  having   the   b**jb«   title 
as  above,    together  with  tworsty-one  other  ofesos,   nil  being 
appeal  a  from  on  order  for   contempt  in  vial  ting  a  preliminary 
injunction  is  sued  in  the  above  entitled  cause.      <hat  vm  have 
oaid  in  our  opinion  in  the  o&oe  of  Hose  Karris,  He*  30673, 
this  day  filed,  is  applicable  in  every  respect  to  this,  »nd 
for  tho  re*eons  therein  rotated  the  judgment  in  this   64MM  will 
be   affirmed. 

mnmmm 


i 
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ft    ill    1$i 


f 


.  ■  •■■■. r 


■ 


A 


64     -     39?cl 


93UI@1J3  W9MOL  GOBPABT, 

&  corpora  tier,   ei  &1.# 

Complainant*,  rmd  />ppellees# 


JOXST  BOARD  OF   CHIC  GO  LOCALS, 
«tc.#    «t   al.i 

•i>0 f  end  tan  t«. 


On  appeal  of  aUBBRT  UUBIM., 

Appellant* 


) 

! 

}         ATPSAL  FROM 

£0?3RXOft   COJTIT, 
COOK  COUNTY. 


40I.A.  649 


Tills  Cfi!*e  was  consolidated  for  hearing  with  the 
appeal  of  Rose  Harris  In  e*ae  »••  2«6?3#  baring  the   esoss 
tltlo  a«  abova,   together   *ith  twenty-one  other  cases,  all 
being  anneals  frosa  &r»  order  for  contempt  In  violating  a 
preliminary  injunction  issued  In  the  above  entitled  cmuse. 
shot  we  bare  said  In  onr  opinion  la  the  MM  of  Rose  Harris, 
Bo.   29673,    this  1*y  filed,  is  applicable  in  every  respect  to 
this,  and  for  the  reasons  therein  stated  the  judgment  In  this 
ease  nil*   bo  affirmed. 

AFFIRMED. 


e^8     r  o^sf 


. 


.   *fc 


i 
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66  -    9*702 


jntAttcim  moQK  cckftunr  et  ai.# 

Complainant »   and 
Appellee*, 

Jours  board  off  asiCAOc  locals, 

et«8.  ,    et    si .  , 

Defendant »• 


On   the   Aepeel   of  K88.   I.,   ai&AB, 


APPEAL  ,,  £     ,   UOUKT 

oy  Mi  oouarr. 

240  I.A.  649 


lM* 


This  ea#e  1»*3  oanaall dated  for  hearing  with  the 
wt)r>*(kl  of  Siwrgaaref  ^9l(^ki#  ($«&*    it,    39575,   together  with  eleven 
other  cases,  all  b^ing  appeals  fro®  an  order  entered  In  the 
above  entitled  caueo  for  contempt  ia  viol&tiag  a  preliminary 
injunction  issued  therein,     'fhet  we  kava  said  in  our  opinion 
this  d*y  filed  Is  the  oaee  of  Margaret  Welch,  Gen,  *©•    29675, 
la  applicable  tn  every  reopeot  to   thin,   and.  ft*  the  reason* 
therein  stated  the  judgaent  in  this  c&ae  will  he  affirmed. 

AVtm 


66     -      2*703 


jmASGISl  FROCK  COMPARY, 
ft,  c«.rno  ration,    et  al«, 

wnsr.pir  inrntw  &n<£  Attpelleo»» 


JOXHT  BOARD  OF  CB1C*»0  LOCALS, 
0t3»«    <et<   al  • , 

£>efendanta« 


On  appeal  of  1I&IH7.C*  ttll?aar# 
Appellant, 


40I.A.  649 


60PJEHX0R   GOtJHf, 

cook  comnT. 


PER  CURIAM. 

This  ease  was  consolidated  for  tearing  «ith  the 
appeal  Of  Atom  Harris  in  M  *••    2967$,   mating   the   ffisaas    title 
os  above-,   togetimr  with  tw*ntgr«one  other  eason,   oil  be»8g 
appeals  from  aa  order  for  oontempt  in  violating  o  preliminary 
injunction  issued  in  tho  above  entitled  eeuso.     What  we  aavt 
said  in  our  opinion  in  the   oaee  of  Sosse  Harris,  Ho.  2367% 
taia  day  filed,  io  applicable  in  every  respect  to  this,  and 
for   tae   r*;.uon»  therein  stated  the  judgment  in  this  eoso  will 
be   affiraee, 

atmam* 


I  1    >■ 


H&d  .A.I  0 
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67     •      29704 


FBAICXB8   FROCK  COMPAIY, 
•  corporation,   et  al.t 

Complainant  ft   and  appellees* 


JOIIT  BOARD  0?   CHICAGO  LOCAJLii, 
eta,,  «t  &1«, 

i>ef  endnnte. 


On  appeal  of  fcATKS*  AHBASuKAS, 
Apr all ant. 


Pjffi?  CTTHIAM< 


API  KAi.  Jpaon 

&VF*t20K  COtJHT, 
COOK  CQUKTY. 

240  I, A,  6 


This  ca»e  MM  consolidated  for  he  ring  with  the 
appeal  of  liOM  Harris  In  oah  So.  39673,  having  the  ease 
title  M  above,   together  with  twenty-one   oaeoe,   all  eaing 
appeals  from  an  order  for  eon  tempt  in  violating  a  preliminary 
injunction  issued  in  the  above  entitled  oattso.     <fe*t  #e  have 
said  in  our  opinion  in  the   case  of  ftoee  Karris »  So.  29673, 
this  day  filed,  is  applicable     in  every  respect  to  this,  and 
for  the  reasons   therein  stated  the   jodgaent  in  this  QmM  sill 
be   affirmed. 
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63  -   29706 


ihakcixs  shock  QGx&mr  et  ai«, 

C©»plaiiiaGt«   and 
appellors, 

vs. 

JOI&T  £OAkT.  0^  CHICAGO  LOCAL&, 
etc.,    it  &!,, 

defendants. 


..- 


Ob  the  Appeal  of  LOTUS  SOJKOLOFJP, 
Appellant. 


X 


apfial  ««»  stamtioR  court 

ok  COOK  f0Wf* 

240  I.A.  650 


FSB  CT3R1AK. 

fhie  ease  «at  consolidate*  for  hearing  -with   the 
appeal  of  Margaret  Welch,  &m.  Bq»   &P67&,   together  with  eleven 
ether  e»ees,  all  feeing  appeal*  from  an  order  M&Wti  in  the 
above  entitled  cause  for   contempt  la  violating  a  preliminary 
injunction  issued  therein.     What  we  have  amid  in  our  opinion 
this  day  filed  in  the  ease  of  Margaret  Seleh,  den.   Up.    99675, 
le  apoli cable  in  every  respect  to   this,  and  for  the  reasons 
therein  stated  the  JtuSipaent  in  this  ease  will  he  affirmed. 


r 


<53  .A.IO&S 


69   -   29706 


nu&cum  VHOCK  cokfaut  et  aX., 
AppsXXeee, 

VO. 

JQXKT  BOARD  09  CHICAGO  LOCALS, 
etc.,  et  »X.t 

Bofendante. 


Cb  the  Imiiil  of  CKLXA  FjyCTOR, 
ApoeXX&Kt* 


A?P&AX  ma*  I 

Oi*  COOJL  OOUBTY. 

240  I.A.  650 


vm  curiam. 


This   e&as  was?   eoneoIl'Jated   for  hearing  with    th« 
appeal  of  Margaret  ffeloh,  fiem,  &o.    £967%   together  with  a«na 
other  e&aee,  aXX  feeing,  appeal©  from  an  order  entered  in  the 
above  entitled  cause  for  content   in  violating  a  preliminary 
Injunction  leaned  therein.     What  we  have  eaid  in-  our  opinion 
this  day  fllea  In  the  case  el'  Kargaret  WeXeh,  Ges.  I*©.   20675, 
le  applicable  in  every  respect  to   this,   and  for  the  reasons 
therein  stated  the  Judgment  la  this  oaee  will  ho  sfflrned. 

AFJriBMKD. 


. 


6  o  o  Jc  & 


a* 


70  -  297C7 


J&A8CXXX  IStCC*  CO»»J»ANY   at,    a)  . , 
Goaaplsif  nssrta   aaid 
App*lleea, 

TO. 

f  BGAK3  0?   CtltGAOO  14 
etc.  ,    at   al  • , 

3af  end  ante*. 


On  the  Appeal  af  XXSIU  ttNMUdTa 
Appellant. 


I^LSiSiiSfc. 


appeal  ma  iok  cotmt 

OF  COOK  QMKff« 

240  I.A.  650 


fhie  case  wa»  esnaali  dated  for  hearing  with  the 
appeal  o#  kargaret  W«loh#  Sen,  Ko.    3067&t  together  with   eirren 
other  case a,   all  being  appeals  frost  an  order  entered  In  the 
afceye  entitled  cause  for  eonta&pt  in  violating  a  preliminary 
injunction  laaued  therein,     that  we  have  aaid  in  ©*tr  ©pinion 
this  day  filed  in  the  ease  of  fcargaret  KFeloh,  Oen.  !••    39675, 
la  applicable  in  overy  rerseet   to   this,   and  for  the  re**eR» 
therein  etated  the  fptfnl  in   ihia  oaae  will  he  affirmed. 


f\  .1  0* 


71  -   29700 


*  corporation,  et  el.. 

Complainants  and  Appellee* , 


T. 


JfOIHT  B0AW>  OF  OHICAOO  LOCAia, 
ete.,  et  al., 

iJefandant*. 


Oil  appeal  Of  ALB&HT  ».  FKAOlTttOa, 

Appellant* 


APFlAL  FROM 


fgHBOtl   CCUKT, 


qqqk  cctjkty. 


40I.A.  650 


at  mail 


This   case  was  consolidated  for  hearing  with  the  appeal 
cf  Roe*  Haxrio  in  ease  Be.   29675,  having  the  estate   title  M  above, 
together  with  twenty- erne  other  e&aee,  all  being  appeal*  from  an 
order  for  eontaspt  in  violating  a  preliminary  injunction  ierued 
in  the  shore  entitled  e«*ne*.     ;ihat  we  hare  aaid  in  our  opinion 
in  the    eaee  of  Koee  Herri*,  Ho.   89d73#   thi*  day  filed,   ia 
tpplioehle  in  every  reepeet  to  this*  and  for  the  reason*  therein 
otat«t    the   judgment  in  thi*  case  will  he   affirmed* 

MRRaWHi* 


-    t\ 


,r-.-  ■' I  .-■;■  nufl  wen  **• 

<we   &»i  ■  v  of*  •*• 

«t4 


•      39700 


a  corporation,   ft  »!.» 

Complainants  and  Appellees, 


*©X*T  HOAJUl  0?  CHICAGO  &*6AL£C 
etc.,   fit  al., 

defendants* 


APFKA1.  PROM 
3»J«RI0!l  COUST, 
COOK  COTJKTT. 


OB   appeal   Of    OJLAJU   &aJ950'.J, 

Appellant* 


J240I.A.  651 


This  ea$*t  was  JWilHilllitttf  for  hearing  with  th* 
appeal  of  Hoae  Karris  in  east  £••  8MV$g  having  the  turn* 
title*  »«  nhoire,    together  with  t*enty<»one  other  ensee,   ail 
>*eing  appewln  *>©»  an  tf&eff  for  contempt-  in  vt©lf«tinp  a 
preliminary  in  .function  issued  in   the   .shove  entitled  cause. 
%»t  we  have  said  in  our  opinion  in  the  cmse  of  V&®9  H»rris# 
«e.   «t€?at    thie  d«y  filed*  is  applie«hlt  in  every  respect  to 
this,   end  for  the  redeem,  therein  stated  the  ju&iraent  in 
thi«  9mm$  -will  he  effimed. 


5 


I  0  £  S 


f3     •      29710 


nUVeZJJI   MOCK  COKPAHT, 
ft  eorp© ration,   *t  «1«, 


*. 


J01KT  BOMB  Of   CHICAGO  LOCAL*, 
. ,    •  %   p  1  • , 

•^cfentiMito. 


cn  ft»pefti  of  :mv„rv  wusama»$ 

Appellojtt* 


A»Fi*AL  TTOQM 


sopotos  cotmt, 


cock  ocmmr. 


240  LA.  651 


•JGHUSffiAgj 


fhi$  oaoc  w^s  oonoolidfttftd  for  hearing  with  tho 
app*al  of  Rtftt  Harris*  In  caao  So.   8967  o,  having   ih«<  «nm    titlo 
a*  &oof«,    together  with   t^nty-on«  other  oa««t,   all  bolng 

salt  fram  an  •ttt*?  for  comtoatpt  in  violating  ft  pr«9ii»in»rjr 
iajonotloa  issued  in  tha  ifcove  entitled  oautfo.      <;hat  #•  havo 
*&i4  in  *»ur  opinion  in  tho  aaso  of  iiose  Karrio,  £o»  WtTi, 
Uii*  4ajr  riled,   ia  npplittablo  in  every  reapoot   to   thi*,   «nd 
for  tko  W«MH*  thsreln  otatod  the  Jadgaont  in  thi«  ««.«•  will 
fef    ■£ .f irjse«!  • 

gmnos* 


MM 


d* 


, 


- 


■9W0    -      J;-"-        .      ;• 


r;>'A 


&XT*S     • 


?4  -  50711 


J2UKCIK8  JmoCK   CO*P<J«jr    et   ai.. 
Complain sa* ts  and 
Appellee* t 

JOIXT  BOARJ)  W  01X8*80  JJOCAI.S, 


etc.,    •* 


£>*fen<Saat», 


Ga  Ut«   Apoeel  ©f  YA.TTIK 

Appellant* 


APMAL  SUCH   SWO&I0R   COOKT 

OJf  COOK  COtfiBTY. 

240  I  .A.  651 


-■"his  ease  was  etm«*eM  3»te>*   for  fceetiriftf  with  the 
appeal  ©f  J-'argarat  Welch,  3  en.  i*o.    S967S,   together  with  eltsttn 
other  jtmt   all  being  »?m©alf  from  an  order  entered  is  the 
abere  entitled  eawse  for  contempt  in  violating  a  preliminary 
injunction   issued  therein.     What  we  >^«r»  said  in  fair  opinion 
thli  day  filed  in  the  case  of  kargaret  If  el  eh,  8m. ,   I«  .   9967P, 
is  applicable  in  every  reepeet  to  this,  and  for  the  reasons  therein 
stated  the  judgment  in  this   ease  *»ill  be  affirmed. 

Ajnma    . 


*  ,-* .  ■ 


*.ri<p  - 


?•  -  2tn« 


x  ii    ,<j  com? 
CeapXeinsnts  t;-nd  Appellees* 


JCIHT  BOrvii)  Of  GBXGACJO   U>C.Al£, 
tt«.»  st  eX«, 

Defendants. 


Ob  appeal  i»  the  auntter  ef 

AppeXXant, 


APKAL  FROM 

mrmtQK  goto?, 
cook  covirr. 

40I.A.  651 


This  is  en  appeal  from  em  order  ef  the  Superior  court 
inpoolttg  a  punishment  on  eppelXant  for  viol   tin^  est  injunction 
ef  that  court.     1'fae  c»«e  wau  tried  with  that  ef  Re*©  Silver* 
with  which  it  wee  >.sons©li  feted  end  heard  in  this  court  upon  the 
esiso  record,  afcetv&cta  and  briefs,     the  facts  nre  the  mm$  in 
both  c»ee»,  and  for  the  reasons  stated  in  the  opinion  filed  in 
that  c&se   (Gen.  he*   39713),    the  order  ef  the  superior  Court 
ie  ef  firmed* 


, 


MM  t> 


'■••'     •       ■  ■       ■  ;   ■      ;    •  ,«M|  ■  . 
| 


80     -   29717 


«rac  sum  mm*  coipast  «t  *x.f  / 

CsapXainante  «ad  Appeiiees* 


/OUT  BOA  0i  0?   CMCJO  LOCALS, 
•to.t  et  *!•» 

.>**f  smdwnts. 


On  appeal  la  the  waiter  of 
sawim  HI  emu*, 

<ppeXlant» 


APF3JAL  FROM  **-,. 

iSBPBHIOR   COUJtT, 
COOK  COUHTY, 

40I.A.  652 


,., 


Thie  it  an  appeal  froa  en  order  of  the  Superior  court 
inpoelag  a  puniahaent  nn  appelXaat  for  violating  aw  injunction 
of  th«?t  court.     The  cr.se  v*o  tried  with  that  of  Hose     tXv<?r# 
with  which  it  was  eon*olid*t*4  and  heard  In  thlr  court  upon  the 
•am  record*  abstreots  acid  briefs,     the  facts  Mi  the  s<s*jm  in 
both  oases,  sad  for  the  reasons  stated  in  the  opinion  filed 
in  that  o»«e  (Sen.  Sfo.  297X3)   the  order  of  the  Superior  court 
is  affiraed. 

mammh 


±$ 


TlfCS  •     it 


•ft    fcflM    «■•*■::. JO    rf#0» 


, 


81     -      29718 


Cottploiaaatfo  ma  Api>oli««»# 


JOIITl   80 A^D  OF   OOOaOO  L0CiO^9 
etc.,  ot  ol»* 

^ofond&nta* 


On  »ppo«l  In  tho  ne  iter  of 

APptlloXlt* 


X 


APFXAI*  FROM 

mutton  court, 

cook  couimr. 


240  I.A.  652 


JMt 


Thlft  In  »n  nnpool  from  on  oriln&r  of  the  superior  court 
impoeiHR  «,  punishment  on  appellant  for  violating  on  injunction 
of  that  court.     The  «»»©  w  •  triod  with  that  of  fto©«?  ^ilvor, 
«lth  which  it  »«.*!   oenoo  11  dated  and  hoard  in  thio  court  upon  the 
•ptte  record,   ahstructo  »nd  ovlefa*     fh©  facta  ore   th«   Ban©  is 
hoth  eases,  «nd  for  the  reaettti  ate. ted  In  tho  opinion  filed  in 
thi»t  s»eo  (don.  If©.  29713),  tho  order  of   tho  Uuperier  Court  i« 
efflriaed* 

tmmoh 


J\ 


MM  mm 


,« 


>#• 


:■?«.« n  »«  ti  s 

9is&i*l 

s»   wft     • 

■    MR] 

.".•".    .-•. 

•  ■  '      ,  j     4  r*   ■'       .  ■ |  ■■      . ' , 

•    amt 


oj»i?lj«in«nt«  &na  Appellee* 


V. 


• to • i    • t    &X • » 

-'*f  ©nd*nta . 


On  eppeel  is  the  vat tor  or 

AgptlXpnt 


)      AJ*aiL  >ROM 


cock  cenrrr. 

40I.A.  652 


-■■BE*  ^a^lf 


Tftl»  is  sis  ftpp«a»}  from  «n  order  of  ti*#   ..4ip«rior  eeurt 
Inpeetnf  a  punishment  en  appellant  for  vitiating     n  Injunction 
of  Uttt  evart.     the  e*s«  me  tried  with,  t&nt  of  IftM     ilrcr# 

eitn  union  It  *w*  liMg»M4B|M4l  MMl  fce*ursl  t»  tnie   tionrt  upnn  the 
s«w»  reeerd,   ebetrnete  Mil  \>ri*fu*     the  faots  lam   the  MORI   in 
1»eth  e%ee«9  MM  for  the  BPftMtti  %te,ie6  in  the  tytPtif  fll^d  in 
that  e !»■•*•   (Sen,  |to«  fl#?13)#    the  order  of  the  bptpt?  rior  MttVt 
i«  feiffir»#d. 


*-       v* 


, 


■ 


83     -      "WW 


•rack  lib:-;  m        ^mpait  et  *a.# 

'.r~    :  , 


i   fmni     hi . 

r,Tn  «*>*>*<,!  in  &uft  aattty  of 

AffpelXlOitm 


SAL  FKCM 


)  «ur«XOR  c 


.'. 


240  I.A.  652 


L£SB     a., 


Thiir  le  Hi  W**3  fraa  ao  er'Itr  of  titt    -u^orior  uouri 
IfcyMlBg  ft  pumi ftJawnt  on  «i»pfrli..\nt  for  vioi»tiof  *ft  iflju&ctioa 
•f  flfeftt  eruart*     Th»  «*»•  MM  tric-1  e|tfe   th-"t  «f  Ht*«     ii.    I  » 
with  v&icfe  It  w-» (j  «oii&«l&<t«ttt',i.  muJ  lte*r€  in  tfei*  «turt  *JM»fl    $te 

*rvffl*  rtfltVA,    alMlilHilg   Itnl  Vri*f*.     ffefl   fs?,et8   MM    UH    IflMN  1*) 
\toth  esfsss,   Mttl   far'  Hn  HMtOlMHI  fct&tefe  in   tins  e^i^ion   fll<sd 
in   thit  tasi   (Sen.  Fo,   MNIkii   th»  ©awl  or  of  tfe   ftjgftM&Mf  o^art 
It   affir®»4. 


8<5 


!  I 


84     -     3*721 


'iAAG&LXltt  JMUfttt   C0MPA8Y  ot  al., 

Coapladnante  and   Appalleee 


JCXJUT  BtA  ;D  0?  CHXCAflO   U;C/JJ># 
etc.,  et  el., 

*>#f  «nd*«nto  • 


On  appeal  in   the  matter  of 
fleee  JPineailrer, 

Appellant* 


a*?*al  mm 

3VPBSZ0R  cetntf  • 

COOK  ©WOT. 

40  LA.  65S 


Thio  in  an  appeal  from  an  ardor  of  the  superior  court 
imposing  «  punlohsont  on  appell«>nt  for  violating  an  injunction 
of  feat  cotsrt.     The  «*•«  was  triad  with  tftfcat  of  &*>*«  &tlrer# 
with  *fe 1 Oh  it  was  consolidate  and  hoard  in  thia  oourt  upon   the 
e&nte  record,   *oetraeta  and  brief s.     fho  f&ete  are   the  earn* 
in  both  e«*e»,   and  for  the  r«aa«M  eta  to  A  in  the  opinion  filed 
in  thfit  e&ee  (Gen.  So,  &9712()#  the  ardor  of  th«  -tip^rior  cowrt 
lo  nfflmwiU 


.    M 


■    . 


85      m      'dVt22 


Complainants  rnd    <ippollo*s. 


aOIlTT  BOAriD  OF  CHICAGO  LOCALS. 
etc.,  ot  ol.. 


On  appeal  lx\  the  matter  of 
JtJUA  SBGZA, 

Appellant. 


■ 


AJW8AL   FHO* 

OTxjuox  count, 

cock  mnfi 

240  I.A.  653 


PI  CURIAM, 

this  Is-  en  spim&l  from  on  ord«r  of  tho  Superior  oourt 
imposing  »  punishment  on  nspolloBt  for  volutin*  «a  in  June  town 
Of   that  ooort.     Tho  esse  w&a  tried  with  th**t  ©f  Hose  ~ilY*r, 
with  whieh  it  wes  ©Otteolidsted  and  heard  in  this  court  upon  the 
i»«me  record,  sbs treats  and  brief*,     the  foots  MM   the  s?jbo  in 
|i  th  c&ae*,  end  for  the  re  aeons  s  to  tod  in  the  opinion  filed  in 
that  oast   (Gen.  Bo.  297X3),   the  ordtr  of   the  -Superior  court 
lo  sf firmed. 


o 


Mil    I 


U  If  ->  • 


• 


.- 


66     •     86723 


&RAC8UKK  WWfl   CCM&J&?  «t  al.9 

Complainants  And  '>ppallaas« 


▼. 


WHTT  BGAOD  OF  CHICft&O  X©CAL3, 

aio.,   at  al«9 

^afendanta* 


On  appeal  in  the  matter  of 

IS  Q.A.tliilTt  alias  Basal*  Oilman, 


Jr 


avyaRxoa  count, 

COOK  Miff* 

240  I-A.  659 


M  JMBflk 


This  ia  tot  appeal  from  an  ar<*#r  af  th«  interior  oourt 
imposing  a  pmmlahnont  an  appollaat  far  Ylolft.tin*  an  inclination 
af  that  oourt*       fh*  eaaa  maa  triad  with  Ufa t  of  Eosa  0a£*6*f 
witfe  which  it  was  csnsoll dated  »nd  heard  In  this  court  upon  the 
same  reeord,  abstracts  &nd  brief*.     The  facta  *>,re   the  a  ©ma  in 
bath  eases,  and  for  th«»  raaaono  atatad  in  the  opinion  filed  in 
that  «aee  (tan.  So,  26713),  tha  ©r<s«r  af  the  £*p*rlor  eeurt 
ia  affirmed. 

Htmaam, 


- 


i   I  :■'■  I 


a  $0Li\mm 


« 


•     89724 


GRAQLULm  m&tei  COUP  AFT  et  &1.# 

Complainants  *nd  Appellee a* 


▼. 


JOIUT  MAO)  OF   CHICAGO  fcBCALS, 
ete.#   et  al.( 

Uef andante. 


On  appeal  ir,   the  wetter  of 

T8**a  HDfUtt*T»X£a 

Appellant. 


apical  ran 

mum  coeRT, 

C06K  COtffHY. 


,   *« 


— jr-aLJagjifeu, 


This  ia  eji  appeal  froa  en  order  of   the  superior  court 
ispoelng  a  ponlohBont  en  appellant  for  violating  en  inunction 
of  that  court.       The  oaae  w??b  tried  with  that  of  Km     ilrer, 
with  which  it  or&s   consolidated  end  heard  1b  thie   court  upon  the 
eesje  record,  abstract*  and  brief?.         The  fee  to  ere   the  oeno 
In  both  oases,  and  for  the  reason*  stated  in  the  opinion  filed 
in  that  Cfeee  (Oen.  Ho.  29713)9  the  order  of  the    uperior  oourt 
is  affiraed. 

mtamah 


B  J 


«    MM 


^  >  -    I  * 


. 


rW  UK   •  *  *£K7 


. 


as     -      29725 


wucz&uk  mma  coup*vy  at  «a,„ 

Co«pifcin«i«te  and  >ippella«oa 


JOIWT  MaW  OF  CHICAGO  LOCALS , 
etc.,  et  •!.» 

je  fend  ants* 


.--^ 


On  appeal  in  tli*  Matter  of 
*AKDA  IMLltfA, 

Appellant. 


AJFRAL  FHOM 

srtiFsaxoa  court, 

COOK  COUSTT, 

^40I.A.  654 


Ifiiwii ^vt.iArfrtin 


this  in  an  appeal  from  en  ordar  of  the  jjgwgjtg 
court  massing  a  punisiiment  on  appellant  for  violating  a» 
injunction  of   thatt  cowrt.     the   oaae  wao  tried  ni  til   that  of 
Ho  a*  ailvir,  wit'a  inich  it  woo  consolidate  nnd  heard  in 
thi0  court  upon  the  scat*  record,  abstracts  a*hd  briefs* 
the  f»«to  are   the  a«tjse  in  both  aa«4«,  end  for  the  re^eono 
stated  in  the  opinion  fiiod  in  that  ease   {0<nu  *••   39713), 
the  order  of  the  Superior  court  ia  *f  finned. 


; 


-.  ■ 


v»o  .fl.T  ftjvb 


^•i.  V&  &  ttmlf 


• 


'       '  l.-\-  '!£"•>..       ? 


88     •     29728 


OKaGSLIKS  DRBoB   C0SGPA3JY  «t  •£., 


▼t 


joint  soAita  of  Chicago  iocals, 

fttf«a&mt8« 


0»  *rn>«*l  in  the?  natter  of 

KO^»  WXST"., 


JElSLfiSSIM*. 


AWSAL  yaoa 

cook  cwimr. 

40I.A.  654 


Thin  |f  nr»  npjHi&X  OMI   Mi  MWMI  df  the  inferior  court 
tispOBlng  b  peift«lw»tt1|  '•    •      •>!:   ni  ftW  riftl   !£*£  Ml  tn|mtttlMi 

cf   %ftf  ctvort.,     Th*  ifctff  wy   fc*t«4  will:    T:      cf  *om»    "ilv  t, 
*ltfc  wfcitfh  It  -sjnse  iBMWMifttol  vrA  her<.r<t  in  this   tot^t  *£«*  tfeo 
save  r«c©r«,   ntootrfeto  *rd  t>ri«f *«     ffcf  f I m  %»  ?vt    13 1   §#Mfl  4» 
botli  eaans,  nM  fer  t*i«  PeaJi«»s  Bt^tsd  In  the  n>!,ni»r  flle<f  la 
thot  «»•*  (Con*  S*«  ftft&S)*  th»  *Tl*r  tf   Um  i>«pariar  court  t» 
fffin»*4« 


»'» 


£3 


90     «-  2972T 


8ftAtt&LUU  WJAite   CQMFAUY  vt  al., 
C©«ipl»»inaat»  mud  Appall** e# 


on  appeal  in   \&«  a.  AUr  *f 


m  whim, 


APPEAL  IfflOH 

HfWftgflM  |Mfff| 
coo*  aotram 


240  I.A.  654 


SltSft  Ik  &fc  &pi,;    i    |     m  m  §r4«t  ©1   the   Xvpcaiai'  court 
iisixniir;&  &  tWB4*&8*ftt  oti  a$f#X&Ofti  tor  risi&tlftg     •    ';  ;  ^Mian 
&X   tfc&t  ocux*«     SN   :.....*  tm»  trie*  tlth  tku  t  of  K&ftt  Mlver, 
*itii  w**i*li  it  «a«   conitlic*.-.  *■•  ,'■.     rr   fct«Hl  in  tMe  «:cuti  u$*m  ttot 
m^mt   r*<w»rd»   &fc«-tr**<itR  &«4  tri«fu.     The  ft  eta  tON    th-5  ttseue-  ill 
feotia  «*»«ii#  «nd  fer  Mm  WialWfti  I*  the  dplniet    ril*>rt  In 

tH«*t  «h.*e   {item.  Ko.   29712),  the  QHNtat  of   tfco  Stygftpfctar  aourt 
la  *fflmfed« 


£58  „A.IO££ 


1 


mm 


etc.a   et  al.t 

&pfkma*nt3« 


1240  I.A.  654 


jffnsAL  *ao» 


tgUKhXOft   COURT, 


COOK  COT7WTY, 


Ob  appeal  in  the  Matter  of 

Appellant, 


'i'hiK  ifc  «r  E^ptffel  f  ma  Ml  »rder  of  the  ttywHUW  court 
imposing  a  puni&httsnt  on  ■JfUllual  for  violating  an  Injunction 
of  th»t  court,     the   cs.no  ima  tried  with  that  of  iiory  Ourewtto, 
with  which  it  mm  conoclldt  t*d  md  se^rd  in  thio  court  upon  the 
sane  record*  nootrocte  wpA  bri«f«.     The  facte  ore  the  etaae  in 
both  ctt.ee  &,  tmd  for  the  r«  eona  stated  in  the  opinion  filed  in 
that  oe-oe  (Oen»  Ko.  3^712),  the  order  of  the  Superior  c«urt  io 
nffirewd. 


&fid  .A.I  0£Si 


m$* 


&tja  *di  **1  lm*m 


■ 

.MBit* 


y 


92  -   29729 


GRACELINE  DRESS  COMPANY  et  al.# 
Complainants  and  Appellees, 


/  /  f 

;      : 


1240  I.A. 

APPEAL  FROM 


o  5  4. 


JOINT  BOARD  OP  CHICAGO  LOCALS, 
etc. et  al„ # 

Defendants. 


On  appeal  in  the  matter  of 
ISADQRE  DIXLER, 

Appellant, 


PER  CURIAM. 


SUPERIOR   COURT, 


COOK  COUNTY. 


This  is  an  appeal  from  an  order  of  the  Superior 
court  imposing  a  punishment  on  appellant  for  violating  an 
injunction  of  that  oourt.   The  oase  was  tried  with  that  of 
Mary  Gurewitz,  with  which  it  was  consolidated  and  heard  in 
this  court  upon  the  same  record,  abstracts  and  briefs. 
The  facts  are  the  same  in  both  oases,  and  for  the  reasons  stated 
in  the  opinion  filed  in  that  case  (Gen,  No.  29  712),  the  order 
of  the  Superior  Court  is  affirmed, 

AFFIRMED. 


V 

VQSft  & 

318 
.YTilUOO  3000 


'S    -    se 


%.X*   f  XZaHMDQ  8«-  1JE0AH4) 

, bo ^ .  b oa  "toe aia lap 


iAOO.1  0  >I  THIOL 

.atfasbialaCl 


•teJcheot  <*rt3  ai  Xatgg«  nO 
#HKJ3tir 
.tew  lis-. 


. 


-xoi'ssqrtfS  ixff  :      I  il   Xs^qq*  cub  el  eirfT 

a*  snl;teXoiv  T*  3  no  Jnoauislauo.  «  gnlaoqaii  d"ii/oo 


"T      ,^Tiyoo   -.*f'J"  to  noJttom/t,ai 


al  if 


■ 


:o>  jrttlv  %*t initio  T^iaM 


,s'l(tlf:.   bete   aaainiatfja   t  3«aa  orf$   nocfri  iiuoo   elttt 

ra  a  not  £>na   ,■  il  om^s  o/tf  aifi  atfos't 


dt   al  fcalil  aoiniqo  arf*  al 
^fant'fUi   &l  ttuoO  xoltequQ  ea*  "to 


, 


93     •      29730 


OftACKLXBE  miSw  CGM*/aTY  et  nlMl 
Complainant*  and  Appolleeo, 


jupi^al  from 


JOIKT  BOARD  OF  CHICAGO  LOCAL**, 

©to.,  et  &!., 


On  appeal  in  the  natter  »f 
i>AVIL  SHABA*  , 

Appellant* 


mmm  court. 


COOK  COUSTY* 


40  LA.  655 


njxmjMj 


Thie  it  xm  appeal  from  an  ord^r  of  the  i*ui»erior 
court  i»po«ijia.  a  puaiohraent  on  appellant  for  violating  MS 
injunction  of  tb-t  court,     the  caee  was  tried  -slth  that  of 
Mary  Garewita,  with  which  it  res  cettMlldattd   *«d  he*ird  in 
thia  court  upon  the  esai*  record,  ©he  tracts  *.%nd  briefs.     The 
facte  are   the  sswe  in  Taeth  e*8«e»  end  for  the  rcreone  state* 
in  the  opinion  file  3  in  that  c&ee   (den.  So.  29713),  the 
order  of  the  ^superior  court  ie  affirmed. 


aeo  .a.io*s  \ 


-      St 


•  .. 


■ 


94     m      29? £1 


JompXainaati.  and  .Ayjraliooot 


etc.,  «t  «!., 


Ca  appeal  la  the  lutur  of 

A»p*ll&»t« 


ixnuL  raoM 


cocn  count. 

240  I.A.  655 


Thi*  i*  an  4pfM&  fram  an  ftritay  of  U         .-ratior  oourt 
iraposins  a  puai»lia#nt  on  appall  <«t  foiv  viol  tUttg  em  injunction 
Of   that  oou?t»     ftfli  tWMi  Wfti    tried  'With  tftUfclt  of  H§4<fl    Bt&fftf* 
with  whi^h  ifc  «&•  consolidated  asU  hoard  in  this  court  upon  the 
aa&i   record,  &fc»traota  and  briofo.     ?ho  factJ  MM  ths  »«»«  in 
both  ««u»o»t  and  for  the  rau»«na  stated  In   UMI  opinion  fiiod  In 
that  oaao  <ata*  Bo.  39713),  tho  ord&r  of   the    ~up«rier  §§iur|  in 


G  O 


. 


• 


. 


95       ti»     29732 


OKACiSLXHS  ms&a  company  et  al.t 

COBpl&inaatr  end   Appellees, 


▼• 


TOIT  BOAHD  Of   CHICAGO  LOCALS, 
ete»»   et  al», 

-  gfo*4s8t>« 


On  appeal  in  the  natter  of 

1AKY  fusil. 

Appellant, 


v 

! 


/ 


aj  mm 


w&mm  <?qt^t. 


coojr  cwtt» 


240  I. A.  655 


mjgm**.. 


Tfci*  le  en  »pr>eel  fn»»  m  er<**r  of  the  ^potior  r.tart 
impoeinir  s.  TH?ni*h**nt  en  appellant  for  Tiol«ttag  MR  lv.£ttfi.ctioB 
of  that  oowrt*     fHe   ©at'*  vae  tried  vltfc  that  of  Hot*  Cilrer* 
with  which  it  w&e  eoReolltated  Ml  heard  In  thio   et»rt  ttpOB   the 
eene  record,   abotroet*  ml  hrief«»     The  £*otr»  pj*   the  *.*ae  in 
hoth  eaeee,   a»d  for  the  teeeo^e   etetod  in  the  apinier    filed  in 
that  ease   (Oen.  Ito.  2977.3),   the  order  of  tho  itaperier  eoitrt  i« 
affimed. 

M'l'lJHilll  - 


r 


££ 


■ 


. 


' 

'    .-     - 

• 

i 

•ftt 

.iwmi 


w6      -      29TSi 


C»ri$JU  ln&nt*  and  «»|>p«iX««8« 


*'«f«ndtuitft« 


HM&t 


AFTO/X  ffB*S 

em       ■     9K*# 

COOK  CtfWlY. 


J240I.A.  655 


„  HB  mUMk 

i&$eeia£  *  t>t.'T!ii*-s*«t  •«  apyilleiiS  f«r  vtelntlvg  ru  t*4«**t|j|ai 

||    r.-i-i   rour'.,     <*fe%   MJH   w«  trie*  f&Ht  that  if  M»«    m$W?« 
with  winch  it  *&*  o«>owoil"itc^  MMi  kglfirl  ir   tMe  tmtrt  &fm  t&« 
•rat  record,   e&itrattl  *m<i  *ris?fs.     ?i»  feitfl   Trc   +.h  •    taM   i» 

fcctfc  0*9**1  &n$  ^or  tiu?  VfWMMM  •»t«tc-i  i?  th«?  ifAttlii  fi*Hl  In 
M   t&sn.  f?«.  WX.V:,  the  ordc-r  ef  th£  ^up^rloy  cauvt  is 
•ffimHia 

AfTXHIEKS* 


:~  '  ' 


•7     -      39734 


aaACKurt  m;?aa  ecuOMinr  #t  ai., 

Cettpl&inants  and  Appal ieee# 


T. 


etc.,   et  al.« 

^efendnnts. 


on  appeal  in  the  natter  of 
ISA  HTBB019 

Appellant. 


) 


)    *pfeai.  rawi 


MVMUM  COUHT, 


COOE  G0U1ITT. 


240  I. A.  65 


yaft  fiffnWt 


fhie  Is  an  appeal  froE  an  jgjw  of  the  sfctnerlor  court 
iapoeini?  a  ptralafeuMnt  on  appellant  for  violating  an  Injunction 
of   tfcu  t  court*     The  oaao  «»•   tried  with  that  of  <&©s«  :^ilr«r9 
with  which  it  wt:»  consolidated  and  hoard  in  thia  court  up>n  the 
sane  record.  ats tract*  end  brief a,     The  facta  MM   the  »ana  in 
bo4a  oases*  and  for  the  re  sons  utn-Ud  in  the  opinion  filed  in 
th./;.t  caa«  (Sen*  Ho.  39713)  t  the  order  of  the  Superior  cnurt 
io  affirmed. 


- 


, 


-L>»jftt?»   **■»  tl  told*  list' 


' 


•      29736 


9KLACVl.IV:  ima*  uGjafAVr  n  al., 

wt»pl*inani«  and  Appelleee, 


JOIST  BOAHD  Qf  CHXGaOD  LOCALS, 
tt«.,    et   *l.f 

Bvftadojito. 


AWfAX,  fKOM 

MVMM  c©UHTt 
IM  QtBHt. 


OB  *$$•*&  in  the  natter  of 
XYA  JACOB*, 


M^  CTPtf^ft, 


40  t 


656 


%fci«  it  an  appe&l  fro*  «a  order  of  the  svyeriov 
eenrt  impoeiag  t*  jpualahneat  on  ap  pell  eat  for  viol*  ting  »a 

injunction  of  th^t  court,     the  oaeo  wets  triad  with  Vhfft  of 
&e»e    -ll'/^r,  with  which  it  woo  eonoollAatod  mad  heard  in  thia 
court  upon  the  suae  r«eord#  abetr«!«ta  end  brief e.     The  f  r.oto 
are   the   »m  in  both  eases,  and  for  the  reason*  stated  in  the 
epininn  filed  ia  that  eaoo  (Sea.  ffo.  Sff?i3),  the  order  of  the 
superior  court  it  affirmed • 

AFFIIUBD. 


. 


1 1  .-»■>":.■  n  1 1  |ti 


fl«m 


■■H  fl  M 


. 


nj  a 


,  tai  |  ..*-.•?■■ 


NAaftU 


: 


m     •      2«73« 


FJUinWlB  MUSBs  compart  **t  •!.., 
Complainant*  and  Appellees, 


)      ATPJAAL 


JOIJtT  B*A2»  OF   CHICAGO  LOCALS* 
etc.,   ?t  al«. 


tfn  appeal  in  the  matter  «f 
AKSA  B&UEXBAim, 

Appellant, 


WVKlllOft  CGUKT, 


coos  aeeirr. 


840  LA.  656 


na^sM&k. 


This  is  an  Appeal  (BWH  en  tilt*  ef  the  Sup@ri.or 
eenrt  imposing  a  pHlltoWWl  on  apptllaiit  for  violating  &n 
injunction  of   thi.t   court*     the   so**  wns  tried  «lth  tfer-.t  of 
%tae  &il?er9  with  which  it  was  eonaoli'icV?ft  ejtf  fepafi  in  tain 
court  upon  the  e»©  record,  »T&»t?»eta  and  oriels*     the  facte 
■49  the  e«0MI  in  "both  causae,  and  for  the  reiaane  stated  in  the 
opinion  filed  in  that  ttMM  (Osn.  la.  397**),   the  order  of  the 
Superior  court  is  ftffimwd* 


K' 


, 


m 


, 


I- 


■■■■■■■  Aim 


i 

■ 


afr   Rft<r 


. 


XCO     -      3973? 


Co&plainants*  wad  Appellee e# 


sum  mMi&  of  Chicago  mcals. 


AFW/.L  r»G]| 


sup-'ittoa  ©ormt. 


cook  ccottt* 


©n  .'*->9«k«l  in  the  matter  of 

Appellant* 


tkle  Is  en  «ynf*ftl  trtm  m  §*tt«9  of  the  i*upe>riei-  court 
iiapeting  e  panienaent  »»  Igyft&lstfft  foi*  rial   tir;  ;  an  in  lunation 
of  th-t  eotirt.     the  ease  w».»  $V&*<  with  that  of  &o#«  ^ilrer, 
with  which  it  MM  oeaanlldftted  Mil  keiajps*  in  thi*  eanrfc  upon  the 
a.-.**  reecrd,  ehatrseta  end  briefs,     The  frsets  ?ire-    th*  us>m  in 
both  ct.aee,   antf  for   th*  r*?««enr.  atut«£  in  toe  opinion  filed  in 
th.<*t  enae   ($•»•  Wo.  29713),   the  or>r  of   the  Staneyiftf  Court 
ie  affimed* 


/ 


. 


d SB  .A.!  OH 


■ 


■■ 


i 


1 


||B1  ft0H 

■ 
i  • 


. 


101     -     29758 


(HUCSLIFj:  DHiS,-    GGKPiJRT  et  al.» 

Compl&inonts  »nfl  /vppelloo»# 


JO  137  ^UAi-Q  OF  CHICAGO  L.'CAL89 
etc.,   et  &!•« 

-  #f  cndsjt  to . 


tin  &pp»*l  lit  tho  setter  of 

^ppollnnt. 


A?P$AL  moi 

ftttt^XOH  cotmT. 


J-  « 


.  fin  0;llX**u 


This  la  an  l$pt'l»l  fro»  on  order  of  the  %«perior  court 
i»po»in«  «  wanlshisont  on  itppollnut  for  Ylolatlnu?  an  inunction 
of  th*t  ootirt,     fhft  Oft©*  Mr**   triod  with  th?t  of  fcfaqf  'Surevitt. 
with  ^Jsiob  it  Wrt   eo??;aolid«t«d  and  heard  in  thie  court  upon  the 
iom  r*<«>rd»  *>*trnete  »nd  fcrifcfe.     Sh*?  fft'?t»  nr«»  tb*   *  -.so  In 
both  Ofitiee,  end   for   ttti   wessons  stinted  in  tho  opinion  filed  la 
that  eaie   (Oon.  So.  33712),   the  order  of  the  ^perier  court 
is  af.CiroN<l* 

mxmau 


- 


,-i/AZm  «K. 

- 

193     •     29740 


complainants  and  Appellees, 


JOIST  BOAilB  OF  CHICA&O  LOCALS, 
etc .  ,   e%  ©1  *, 

defendant* . 


AM? -SAL  FH01I 


mmm  court. 


On  appeal  In  the  natter  of 
f ABK1S  RGZRff, 

Appellant, 


cook  cosbty. 


£j40I.A.  657 


Mg  m&Mk 


Till  a  is  en  appeal  from  an  order  of  the  -uperier 
court  imposing  «  punishment  on  appellant  for  violating  etn 
injunction  of  thr  t  court.     Tho  o&oo  woo  tried  with  th-t  of 
Mary  Gurewlti,  with  «hich  it  MM  consolidated  And.  hoard  in 
this  court  upon  tho  sea©  record,  she tracts  tm&  orisfs,     Tho 
foots  are   the  same  in  both  eeees,  ond  for  the   reasons  stated 
in  tho  opinion  filed  in  that  esse   (9en»  Ro,   3971?.},  tho 
erdsr  of  the  l&perlor  court  is  of  firmed. 

iMtHHoe 


Ifrftl 


rvx* 


tsa  .at  )* 


«ttuli3 


m  i 


;  i-     ...  '     .   ;      J 


&*#«#«  tut***  trt  wi?  *•!  Ami 

- 


,  •  ••;.■■;     ..-  "  •     «4a| 

i  ?*e ijt*  tfJJt*   «C#iWHttO  tut 
MM    <wk    R«CV  #tM»   «<M* 
|    MUM    «1*    W* 

it  £■  I   MO    K| 
.rr      i    1    ■•■■■».  kt  W*Vt 


104     -      5*9741 


OIUCKUBS  ORSSJ   OGMPAFf  et  ftl.§ 
Complainants  and   Appellees, 


JOIST  MARC  W  CHICAGO  I^CaLS, 
•to,,   et  al., 

&«f*n&ento» 


On  appeal  in  the  natter  of 

AIWA   PSLQKAI, 

Appellant. 


APPEAL  FROM 

uvpssisfcii  CCUHT, 
COOK  COOTPTT, 


240  I.A.  657 


a  BKiii 


This  i»  am  apt?«al  from  an  ©rd«s>r  of  the    superior  court 
imposing  »  punishment  on  appellant  for  violating  an  injunction 
of  that  court,     the  e&ae  pfci  tried  with  that  of  Mary  Ourewits, 
with  which  it  wse  consolidated  and  heard  in  this   court  upon  the 
same  record,  abstracts  *nd  brief s.     the  facta  arc   the  *«me  in 
both  oases,  and  for  the  reasons  stated  in   the  opinion  filed  in 
that  o«»«   (0en,  Eo.  2*7in),   the  order  of  the  Superior  court  la 
affirmed, 

imam. 


i»Vf8      -     *0X 


mm 


■M  »»i-*4    *i> 


T^  IF    f\  is.  A     * 


«»#£ 

bi   toned  tor- 


106     -      2*742 


a«AC?LH!;-  sau&i*  corner  «t  «x.# 
Comply inonto  and  Appolleoo. 


JOIHT  BOARD  OF  CHICAGO  Lfc£jO&# 
etc«#    »t  al«a 


Gn  *}<p«al  i«  tho  Kuttir  of 

■ntHi  n£>HMAHf 

Appellant* 


v^1 


£&f%ftlOJI   C0U8T* 


ceoi  cownrr. 


657 


■JMJHBMKi ,  ..,■ 


Shio  is  Jin  npptjfcl  froie  ««  ord«r  of  the  *uport#r  oourt 
imposing  a  punijmwmt  on  appelltiat  for  violating  »n  injunction 
of  that  court*       Tho  o&©»  ««•  trie  I  with  tfcnt  of  fettjr  Ourenlte, 
with  which  it  1*4*9  eonoolidfa^od  ««d  heard  in  thi»  oourt  upon  tho 
a«a»  raeord.  ohotr&cto  »»d  hriofe*     Tho  fee  to  »re   the   o*«80  in 
o© th  c«os»  and  for  tho  re«eeas  »t«t«d  in  tho  opinion  fil*d  in 
that  oa»e  (Ooa*  Ho,  8t?l3)t  tho  ©rd*r  of  tho  superior  oourt  io 

■ffliwid 


v 


• 


.. ! 


X0«     -     39941 


•iUfisxwiv'  &*&&  cosp^jry  #t  «i., 

Cowplainantfi  wal   Appolloao,) 


On  appeal  in  the  matter  of 

A  ppellont. 


AP*lAL  FROM 


liOFSRlon  : , 


COOK  COUCTY. 


I.Ae  65  8 


fm  cimim, 


tfcio  it  ma  Kppossl  from  an  «roo;r  of  tfee  i->up-rri«r 
court  Impeding  a  $sttni».h»*nt  on  appellant  for  violating  en 
injunction  of   tfc.'fc  oourt.     The  ea&«  MM  trie<*  frith  th  t  of 
Rose  it3&Mr«  wita  «M«2i  it  MM)  «onooli^fi-.t«4  MM  MMPi  in  thio 
oourt  upon  Ok*  sea*  r*eord#  anotr&eto   MM*  fcriefe*     The  facta 
fero  the  ouk.©  in  MNm  •**•»»  ana  for  the  MhMMMI  MM&MJ  in  tlM 
opinion  i'llti'i  is  th  t  e&se   (Con,  So*  2S713/,   the  ordi-r  of 
the  ttuparlt*  oourt  to  affirm** 


39  .A.IO**S| 


:■  ...:,:- 


107      •      29744 


oaac&xb*  man*  com  am  et  &i.# 

Cowpl«io«nt»  «nd  Appolloe*# 


♦*0I»?  BOARD  0*   CHXCAOQ  L0CaW# 
«te»,   «t  al.. 


On  *pp*&l   in   th«  matter   of 
OJSiS&XA  s*4LA3STA# 

Anptlioat* 


afpsal  MM 

SUOTHOR  COURT, 

HOB  ccjupty. 

4=0  I.A.  658 


fiiiiifflii 

flil»  is  an  uppoul  ffeM  Hi  or<t«r  of   Hm  ;*upoTj«n? 
court  lape«ing  a  puni«h»ent  on  etpwollont  for  violating  an 
injunction  of  th«t  ©ourt.     gftN)  •*»•  MM  triad  with  thyt  of 
fcory  8urowit»#  with  which  it  w*a  coneeH^ted  «nd  hc&r£  in  thi* 
court  upon  tho  MM  roeord,  *fc*»trfc«te:  ft«d  »ri«ft.     fh*  fffcwt* 
are   the  &<***  in  "both   eaaoa.  Ml   for  th«  rooetao   HMN  in  tao 
opinion  filed  in  thnt  asso   (Gen.  Xto.   29712),    tfco  order  Of   th* 
vuperior  Court  is  *ffiraod. 


" 


r*i 


,. 


.. 


...    -.       'Vi.'X-. 


»|A 


■ 


1 1 1  • .  |  I 


,:-t.'-  I 


, 


lOg     •      29746 


grac  i.r     m&m  cdufranr  »t  *i.« 


▼• 


JOIIf  JHAftB  Oif   3BC1.00  L0C<44# 
«t0.#   «t  *1., 

"«f«nd««te. 


COOK  COEST*, 


®     \J?  <u 


Ob  *pp«&l  in   U*«  «.&t''.»r  ef 
MZIDZ^  SEIB&L* 

;ip?ellaat< 


-jeblcsemiii 

&  f»i»  i»  «a  *j»¥N&**i  ftWH  3U  (MBit*  if  t**«   Supwrior  MMEH 
lspasini?  «  puni£uiMh»nv  «»  ii|>peiX?*rit  for  Yidl&tiTig  an  ln.£ttKCtl*ii 
of  tfcut  ooufw     T&b  a**«  ffel  triad  with  th*t  *f  Kwy  Qttre*itt# 
with  which  it  wmj  eaiMioli4&.t£-i  an-1  h».nr^  la  tMs  court  wwoa  t$» 
•&*>  r«c«rd»  fefeatr*at#  «u«i<£  feritfe*     tfet  liMftB  &r«  -  th*  e-we  i«  teeth 
c*}«««,  arid  for  th«  ?«&fforift  stated  in  the  oplni-<m  fiie«5  in  th*.t 
cam   (6oiu  ?©.   2$?1S2»   th*  order  of  tho   -"ijHrrior  court  la 
»f  f  inwd  • 
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injunction  of  ttutft  court.     Th?   WMW   •**   feri^t  with   Hurt  of 
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Opinion  IE iled  January  20,   1926, 


ttSl.   JBfTXOE  ta^MSO*  delivered  the  opinion 
of  the  court. 

By  thie  appeal  the  d*fftnda»t.   City  of  Chicago, 
aeeks  to  reverae  a  Judgment  for  ISSil  reeawered  againet 
it  by  the  plaintiff,  in  the  Circuit  Court  of  Cook  county, 
in  m  action  which  the    .laintiff  brought  eeening  to  re- 
cower  damage*  claimed  to  have  been  suffered  by  her  aa  a 
result  of  injuries  reeeiwed  when  aha  fall  through  an  iron 
trap  do©*,  located  la  a  aldewalk  in  the  City  of  Ghl  *g©. 

Following  the  accident  which  the  plaintiff 
experienced,  aha  aaueed  a  notice  to  be  ecrved  on  the  City. 
Thie  notice  tat  signed  by  h*r  and  i*  it  aha  atated  that  on 
September  33,  im,  about  ten  ©"clock  in  the  evening,  "the 
underelgned  waa  injured  by  the  falling  of  a  trap  door  or 
areawmy  entrance  in  and  upon  the  sidewalk  on  ft*ftt  Roosawel* 
Road  in  the  Oity  of  Ohieagm,  ta-wit,  at  or  near  street 
number  3311  *eet  Rooeowelt  Road,   Chicago,   lilinola. 
You  will  further  notice  that  the  undereigned  rasidee  at 
3736  Cotfcag*  Growe  aweoue.  Ohio*?©,   Illinois,  and  that  har 
physicians  and  surgeans  are  Dr.   Samuel  Sinkler,  3424  l. 
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Rooeevelt  «*oa4,  and  a*.  i».  u,  Balperla,  1301  I.  Hester* 
avenue,"     fhis  notice  was  dated  October  XI,  195?1. 

In  support  of  its  aoreal  the  defendant  contends 
that  th#  notice  was  insufficient  in  that  it  failed  to  give 
the  name  of  the  person  to  whoa  the  cause  ®*  action  had 
accrued  as  the  statute  requires,     *e  have  had  oeuasloa 
a  number  of  times  to  bold  that  such  an  objection  as  this 
Is  wholly  untenable*     The  purport  of  the  notice  is  plainly 
to  the  effect  that  a  cause  of  action  is  elained  by  the  on* 
signing  the  notice,  who,  according  to  the  notice,  is  the 
person  who  was  injured*     It  is  alec  claimed  that  the  notice 
'was  defective  in  that  it  gives  the  residence  of  the  plain- 
tiff .as  37556  Cottage  drove  avenue,  whereas  it  le  said  the 
proof  shows  that  she  lived  at  3734;  and.  alsv  that  It  g&vs 
the  address  of  ?3r»  Balperln  as  1301  I.  western  avenue, 
whereas  the  proof  shows  that  his  cor- set  address  was  1300 
s.  western  avenue,  and  it  is  contended  in  this  connection 
also,  that  there  i®  a  fatal  variance  between  the  declare- 
tien  and  the  proof,  as  Hie  declaration  contains  a  copy  of 
the  notice,  and  thus  has  incorporated  in  it  these  allegations 
as  to   the  address  of  the  plaintiff  and  that  of  Or.  ftelperia, 
which  are  at  varianoe  with  the  proof.     In  our  opinion,  the 
discrepancies  noted  are  not  such  as  to  sake  the  notice  so 
defective  as  to  dsfmt  the  plaintiff's  act  in,     3424  and  3436 
are  adjoining  numbers,     As  ths  plaintiff  mentioned  one  in 
her  notice  and  the  other  in  her  ttetiaony,   it  may   well  be  that 
both  applied  to  a  single  entrance,     as  to  the  address  of  the 
doctor,  while  the  plaintiff  testified  the  doctor's  office 
was  at  1300  North  western  avsnus  at  the  time  shs  received 
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her  injuriss,  which  was  three  years  prior  to  the  tint  of 
the  trial*  the  doctor  w%s  merely  asked  whet  his  office 
address  was  at  the  time  he  w*s  testifying  and  be  $eve 
it  as  1301  Sorth  Western  avenue. 

Defendant  Also  contends  tnet  the  danages  awarded 
the  plaintiff #  aaonnting  to  fLtCO*  were  grossly  excessive, 
ae  her  la  juries  re  re  trivial  and  t&«  proof  shows  that  she 
eas  abssnt  fron  her  employment  only  5  or  6  days*     On  this 
question  the  proof  shoes  that  while  the  plaintiff  was 
walking  along  the  sidewalk  with  two  other  young  wosten,   they 
bad  oeoanloa  to  walk  aoroes  an  Iron  trap  door,  which  oon- 
etitutcd  a  part  of  the  sidewalk,     thin  door  was  made  op 
of  two  leave*,  one  slightly  overlapping  the  other*     as  the 
plaintiff  and  her  companion*  stepped  upon  one  of  these 
leave  a,  the  ledge  upon  which  it  rested  gave  way  &&&  dropped 
them  to  the  floor  of  the  basement  under  the  sidewalk,  9  or 
9  feet  below.     Ae  the  pla>ati^'  fell  through  the  areaway 
her  head  struck  one  of  the  iron  doors  and  she  was  dated. 
$ie  testified  that  she  experienced  "severe  paine  in  «y  head 
and  I  was  bruised  quite  a  bit;*   that  aha  was  absent  frosi 
her  Sisploysrewt  8  or  $  d*y*  an**  that  on  the  day  following 
the  accident  she  w^s  first  treated  by  S3br.  Helper in  and  that 
he  continued  to  eee  her  every  day  for  limit  two  weeks  and 
that  three  #out  the  period  of  three  years,  between  the  tine 
of  tie  aeaident  and  the  tin*  of  the  tri*l  she  had  seen  this 
dootor  at  leant  every  two  weeks,  the  last  visit  having 
occurred  on  the  Friday  preceding  the  giving  of  her  testimony, 
She  testified  that  she  continued  to  experience  sever*  pains 
in  her  Siead,   that  *at  tinea  it  seems  as  though  something  is 
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ha  am  o  ring  1a  tsf  head  All  the  tine,  especially  when  It 
rains;   '▼hen  the   weather  ohangen  3  tm  forced  to  lie  in 
bed  for  3  or  4  hours  a  d&y»*      She  t^Btlfled  that  oho 
neve?  had  any  troublt  of  this  feint  prisr  to  her  injury, 
and   that  sinoe  the  nooidt-nt  she  had  experienced  difficulty 
in  ceding  h#r  aind  on  anything  and  also  that  she  loat  abee* 
four  hours  of  sleep  every  night, 

Dr.  K«lperin  testified  that  he  firet  treated 

the  plaintiff  the  day  following  her  injury  and  that  f  ron 
an  examination  he  an  do  of  her  at  that  tine  he  found  that 
"•he  was  suffering  from  nunerova  bruisee  MM  contusions 
about  the  aras,  body  and  lege;  and  had  e  hematoaa  on  the 
head.     A  hornet tona  It  k  blood  t tutor."     m  testified  that 
thie  swelling  «$  the  plaintiff •§  hoat  was  raised  about 
three  quarters  of  an  inch}   that  the  plaintiff  ooanlalned 
of  savors  hsadaehea*  dlstinsss  and  a  general  feeling  of 
weakness;    that  ho  s«w  her  daily  for  too  or  three  weeks  and 
after  that  she  oasis  to  hie  of  floe  •ones  every  two,   three  or 
four  «§e%t*fl  and  that  her  last  visit  to  his  offioe  «ras 
about  two  or  throe  weeks  prior  to  the  tint  of  the  trial* 
He  Hal  asked  as  to  her  present  condition,  and  he  testified 
that    *hsr  reflexes  aero  sonewhat  exaggtvatad*  when  he  nads 
his  last  >MiMlnH|  inn,  whieh  aeant  that  her  nervous  eysten 
was  irritated.     He  tdstifiod  that  a  reasonable  charge  for 
nil  the  Servians  hs  had  rendered  was  fSSO.OO.     The  plain* 
tiff»t  aiatsr  testified  that  at  the  tine  of  the  plaintiff's 
injury  her  head  was  bruised  and  also  her  am  and  foot. 
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i&en  the  plaintiff  and  her  companions  fell 
throu$»  the  trap  door  In  question,   they  were  carried 
upstairs  into  the  store,   into   the  fe*»Offient  of  which 
they   had  fallen,   and  soaeone  called  a  doctor  whoso 
office  ems  locate*  nearby*     this  doctor  testified  that  ho 
examined  the  plaintiff  at  that  tlste  and  found  *n  contusion 
and  an  edema  in  the  temple  perietal  region, ■  •HUS  that  woo 
all*     He  further  testified  that  the  extent  of  the  edema 
referred  to  was  * just  a  little  availing**     This  doctor 
also  saw  the  plaintiff  after  »he  wag  taken  to  the  hone  of 
her  slater  several  hoars  later,  and  a,:4n  the  following 
day*     He  testified  that  he  found  nothing  further  in  the 
way  of  injuries  on  either  of  those  occasions;   that  he 
found  nothing  which  in  hie  opinion  would  lead  to  any  per* 
aanent  injury,  and  that  on  the  following  day  the  plain* 
tiff  wanted  to  go  to  work  hut  he  advised  her  to  stay  at 
hose  a  few  days* 

On  that  ovide-nee  we  are  of  the  opinion  that  thie 
court  la  not  in  a  position  to  eay  that  the  damages  awarded 
the  plaintiff  were  excessive*     the  plaintiff  was  30  years 
of  age  at  the  tine  of  the  trial  of  this  ease,  which  would 
stake  her  1?  at  the  time  of  her  injury*     smile  the  dootor 
who  examined  her  on  the  night  she  experienced  her  fall  and 
on  the  following  day  observed  nothing  but  sone  apparently 
superficial  bruises,  the  evidence  shows  that  her  own  dootor 
found  that  the  effect  on  her  nervous  ays ten  of  thcee  bruises 
and  the  fall*  was  auoh  as  to  call  for  a  continuance  of  hie 
treatment  of  her  throughout  the  period  between  the  time  of  the 
accident  and  the  time  of  the  trial,  which  wae  three  years. 
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He  was  asked  whether  this  nervous  condition  was  permanent 
and  he  answered  that  he  could  not  answer  that  oueeti m*  yea 
or  no.     The  plaintiff  testified  that  even  a«  late  aa  the 
tine  of  the  trial*  ahe  continued  to  experience  pains  in  her 
head  and  period*  of  disslness  aa  veil  aa  less  of  sleep.     On 
such  evldenoe  wt  do  not  feel  we  would  o*  justified  in  dis- 
turbing the  judgment  because  of  tftw  amount  of  the  damages 
awarded* 

the  defendant  Makes  the  further  contention  that 
the  verdict  of  the  jury  sad  the  judgment  appealed  from*  are 
against  the  m&Blfot  weight  of  the  evidence,   in  that  the 
proof  shows  that  the  Gity  newer  had  any  direct  notice  of 
any  defect  in  this  trap  door,  and  further*  that  the  con- 
dition of  the  door  and  the  sidewalk  at  this  point*  at  and 
prior  to  the  tine  of  the  plaintiff's  injury*  had  not  seen 
such  as  to  Indicate  the*  it  was  dmngswous*  and  that*  there* 
fore*   the  City  oou'd  not  be  charged  with   constructive  notice 
of  the  condition  which  caused  the  door  to  give  way. 

On  that  point  the  plaintiff  testified  that  es  she 
walked  along  the  sidewalk  she  did  not  ee     anything  that  would 
indicate  that  the  daor  *as  wu%  of  order.     One  Horberg*  who 
was  the  proprietor  of  the  store,  in  connection  with  which  this 
trap  door  was  maintained  in  th«  sidewalk*     testified  that  they 
never  had  occasion  to  use  thie  door*  which  was  an  entrance  to 
the  basement  of  the  store  he  occupied*     Me  testified  that 
every  tiam  one  left  hi  a  store  and  turned  to  the  east,   they 
would  have  occasion  to  walk  over  this  trap  door*  and  that  hs 
had  oosmsion  to  do  thie  several  times  a  day.       He  was  asked 
if  the  door  appeared  to  hia  to  be  in  good  condition,  and  he 
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anewered  th*t  he  *  didn't  think  it  wa*  in  perfect  condition.* 
He  was  naked  to  be  more  particular  and  he  testified  "it 
w«a  not  very  level;  it  was  eunken  in*  In  the  center  to  a 
certain  extent;   m  little  bit,   ♦  *  •  about  an  Inch  or 
bo,-  it  looked  that  way.*     tie  was  neked  if  the  end*  of 
the  do  re  net  evenly  and  he  answered  that  they  did  not, 
"one  was  a  little  bit  higher,   that  ie  where  the  eunken 
part  was  in.*     He  eaid  the  door  had  been  in  thie  condition 
about  two  months,     fklf  witness  testified  that  after  the 
accident  to  the  plaintiff,  he  examined  the  ledge  upon  which 
the  trap  door  rested  «ad  it  *wae  *11  rotted  away,*     He 
testified  th&t  he  had  never  reported  the  conditio*  to  any 
department  of  the   aity  of  Ohics^c, 

One  Hoe en,  who  lived  across  the  street  from  the 
point  at  which  the  door  in  question  was  located  and  wo  ran 
over  and  helped  get  the  plaintiff  and  her  companions  up  into 
the  store  after  the  accident,  testified  that  he  had  lived 
In  that  neighborhood  for  IS  years  and  had  passed  the  place 
where  the  store  was  located  a  great  number  of  times*     Re 
said  that  he  had  never  stepped  on  the  door  as  he  passed, 
"it  had  a  sagging  appearance  to  it,  sagged  on  one  side  »•* 
about  an  inch  or  so**     He  said  the  door  had  been  in  this  con* 
ditiom  two  or  three  monthe  at  the  tin*  the  plaintiff  was  hurt. 

For  the  de fen  ant,  a  Mrs.  Horwiti  testified  that  she 
lived  wit5  in  a  door  of  the  point  at  which  the  plaintiff  wa* 
hurt,  for  some  5  or  6  years  and  was  acquainted  with  the  con- 
ditio* there  at  the  time  in  question,  and  that  she  walked 
by  this  place  many  tines  during  the  day  and  walked  over  this 
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door.     la  describing  the  door  ehe  testified  that  there  were  two 
half  doors  "nad*  down  with  the  sidewalk  even,   just  like  m 
book  Then  yov.  open,   Just  like  the  sidewalk  even.   *  *  ♦  it  wae 
level  —  mostly  level  —  a  quarter  of  an  inch  higher.   •  •  • 
but  It  NM  always  even,  so  sneb  ss  I  know,* 

On  the  foregoing  evidence,   referring  to   the  con- 
dition of  the  sidewalk  surrounding  the  trap  door  through 
which   the  rlaintlff  fell,  we  ere  of  the  opiaian  that  the 
qusetioa  of  whether  the  eoadltiuas  were  such  M  toeharge 
the  defendant  with  constructive  notice,  so  M  to  «ek«  it 
li&bls  to  one  who  was  injured,  was  a  question  which  the 
trial  court  pToparly  left  to  the  Jury  and  this  court  cannot 
.say  their  finding  on  th*t  question  is  spuinet  the  K&anlfeet 
weight  of  the  evidence,  fhe  prlsjsry  use  of  a  public  side- 
walk is  for  the  veeaage  of  pedestrians  to  and  fre  along  the 
highway,     An  abutting  prm^rty  owner  way  not  out  a  hole 
through  the  sidewalk,  and  thus  afford  access  t©  the  basement 
of  his  ,>re»is«s  Mi  protest  snob  opening  by  aeenc  of  iron 
doors  or  other  s utile-*  cowering,  without  the  exprsee  perssieelou 
of  the  Oity,     That  situations  of  thle     ind  involve  elements  of 
danger  that  are  not  pressnt  where  th«y    are  not  permitted  te 
exist,  is  apparent.     When  the  City  chooses  to  permit  sone 
owner  to  create  such  a  condition,  the  City  Hint  be  charged 
with  notice  of  the  fact  that  the  dangers,   ineldent  te  the 
condition,  are  there,  and  the  city  will  be  required  to 
exerciee  reasonable  diligence  so  as  to  avoid  injury  to  anyone 
asking  a  proper  use  of  the  sldswalk  as  a  higbway.     We  are 
further  of  the  opinion  that  a  condition  *'alch  nay  not  be  such 
ae  te  amount  to  a  constructive  notice  to  the  City  if  it 
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attached  to  the  sidewalk  Itself,  by  reason  of  the 
fact  th>j-%  it  wao  not  open  to  casual  observation  but 
latent  07  hidden*  way  nevertheless  have  the  opposite 
effect  and  toe  sufficient  to  charge  the  municipality 
with  constructive  notice  where  it  hae  to  do,  not  with 
the  sidewalk  Itself ,  but  with  such  &n  opening  as  is 
involved  here>,  which  the  City  has  permitted  a  property 
owner  to  create  and  maintain  in  the  public  highway. 
As  far  ae  the  sidewalk  itself  is  concerned,  most  defects 
which  giro  rise  to  a  dangerous  eonditi  >n  are  open  and 
apparent*  tout  in  the  case  of  an  opening  through  the  side- 
walk,  with  trap  doom  cowering  it,  dangerous  conditions 
nay  easily  arise  which  create  a  higher  degree  of  danger 
than  the  others  just  r#f erred  to  but  which  are  not 
open  to  casual  observation  and  may  only  be  found  upon 
some  inspection  of  the  opening  and  the  doors  ani  the   con- 
dition of  the  sidewalk  immediately  surrounding  them* 
But  the  evidence  in  the  ease  at  bar  was  sufficient  to 
warrant  the  jury  in  believing  that  more  than  this  was 
present  hers,  for  one  of  the  witnesses  testified  that 
one  of  the  leaves  of  this  trap  door  had  *a  sagging 
gpMtar@noa9*  and  there  is  at  least  an  intimation  on  the 
part  of  one  of  the  other  witnesses  that  when  he  passed  by 
at  this  point  he  avoided  crossing  the  eleor  for  that 
reason.     The  Question  of  whether  the  condition  of  this 
door,  under  all  thie  evil? not,  had  been  for  a  reasonable 
period  prior  to  the  plaintiff •*  injury,   such  as  to 
charge   the  21  ty  with  constructive  notice  of  the  condi- 
tion of  weakness  which  permitted  the  plaintiff  to  fall 
through  the  doer  and  be  hurt*  wae  one  for  the   Jury,  as 
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w€  have  already  stated,  and,   la  our  opinion,   there 
la  sufficient  evidence  to  support  their  finding, 

Tqt  the  reaaona  etat?d#   the   judgment  of  the 
Circuit  Court  ia  affirmed. 
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MILTOK  M.   GALLWR,   doing  bus- 
inees  as  MALTY  BOILDIMO  *   001- 

sTHOofioi  comtaky. 

Appellant, 

Opinion  filed  Jan, 20, 1926, 

MR,  FS0CSXOZ1O  JtBTXOX  MNNg  daUwred  the  opinion 
of  the  oourt. 

By  this  appeal  the  defendant  se«ke  to  reverse  ■ 
judgment  obtained  *;-.«. innt  hln  by  the  plaintiff  in  the  Muni- 
cipal Court  of  Ohioago,     The   plaintiff'*  olain  »»■  fox  work 
done  and  material  furnished  In  decorating  a  building  owned 
by  the  defendant  and  looated  at  tSt  Winona  avenue,   in  the 
01  ty  of  Chisago* 

It  appears  that  the  defendant  van  the  owner  of  a 
number  of  buildings,  and  among  them  was  the  one  involved  In 
this  ease.     At  th»  tine  the  case  at  bar  wan  lnatituted  by  the 
plaintiff,  be  had  completed  three  different  jobs  for  the 
defendant  on  three  different  buildings,  including  the  one  in 
question.     Tbe  olain  tiff  brought  an  notion  against  the  de- 
fendant, for  the  work  done  On  one  of  these  buildings,  on 
Ootober  7,  1924,  returnable  October  21,  and  in  that  ease  he 
recovered  a  judgment  a^iast  the  defendant  for  HOC  %nd  ooets 
on  October  SI,     The  plaintiff  began  fee  ease  at  bar  on  Ootober 
14,  1934,  returnable  Ootober  32,  and  judgment  was  entered  in 
favor  of  the  plaintiff  on  ffsvember  34,     In  finding  for  the 
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plaintiff  the   trial    court  specifically  found  that   the 
plaintiff  n»d  done,  "separate  and  distinct  *ork  on  separata 
and  distinct  buildings  at  separata  and  distinct  stipulated 
prices  an  each  bull  ding, *   and  las  oovrt  held  that  where  ha 
and  brought  his  notion  on  tha  building  inv  jived  hers,   for  a 
stipulated  amount  under  a  stipulated  contract,  it  sas  not 
necessary  for  him  to  consolidate  his  olalM  with  others  he 
sight  have  for  work  done  and  raateftal  furnished  on  other 
buildings  owned  by  the  defendant* 

the  only  contention  made  by  the  defendant  in 
support  of  his  appeal  is  that  the  plaintiff  had  in  sub- 
stance but  one  olalM  against  him*  and  such  being  the  case, 
it  ems  incumbent  upon  him*  if  he  chose  to  institute  an  action 
against  him*  to  sue  for  the  entlrs  amount  he  contended  was 
due  on  such  claim;  and  inasmuch  as  he  had  seen  fit  to  bring 
a  prior  action  for  only  a  part  of  that  claim*  namely  1128.00 
claimed  to  bo  duo  on  another  building*  in  which  prior  action 
ho  had  recovered  a  Judgment  for   ;l     *  the  trial  court  should 
haws  found  for  the  defendant  and  entered  Judgment  accordingly* 
holding  that  the  plaintiff  was  precluded  trm  any  further 
recovery  on  his  claim*  by  the   Judgment  previously  recovered 
by  him* 


In  support  of  his  contention*   the  defendant 
enlled  our  attention  to  a  number  of  eases*  but  wo  shall  not 
refer  to  all  of  them*     ^.uoam  v.   LeComptw^  4$  111.  SOSj   Rosen* 
smeller    v.  Lamps,  ftf  ill*  818;  and  Hlokerson  v.  goekwsll,  90 
111.  460*  are  typical.     The  Lucas  case  Involved  a  statute 
providing  that  in  all  suits  commenced  before  a  justice  of  the 
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peace,  "each  party  ehaU   bring  forward  ell  bis  or  hsr 
demands  agr.lnst  the  other*  existing  at  the  time  of  t.fee 
ev.it *  which  are  of  such  a  nature  as  to  be  consolidated 
and  which  do  not  ereecd  one  hundred  dollars  when  con* 
eolidatad,   into  one  notion  or  defenss;   snd,  on  refusing 
or  neglecting  to  do  the  earns*  snail   ferevsr  be  debarred 
from  the  px lvllege  of  suing  for  snob  i  deht  or  demand." 
the  plaintiff  in  thnt  ease  was  a  lawyer  who  had  A  de«* 
mand  for  services,  omrned  in  that  capacity*  -which  was 
made  up  of  several  items.   Instead  of  bringing  suit  for  the 
entire  amount  of  his  demand*  he  sued  for  only  part  of  It, 
and  recovered  a  Judgment ,  and  it  was  held  that  he  could 
not  thereafter  sue  for  the  balance* 

(N  H| enamel ler  page  is  to  the  sta*  effect,  but 
la  the  opiULon  of  the  court  In  that  ones  no  aentl.m  is  made 
of  the  statute  referred  to  in  the  Lucas  ease.  ?lthotit*h  tiae 
court  oltes  the  Lucas  pass  in  support  of  its  dedal  on.     In 
the  nosenaueller  ease  the  court  sold  that  •the  nils  is 
fully  established*   that  an  entire  slain*  arising  either 
upon  a  centra  at  or  from  a  wrong,  sen  not  be  divided  and 
■ads  the  subject  of  several  suits;  and  if  several  suits 
be  brought  for  different  parts  of  such  a   clstim*  a  Jndg- 
ment  upon  the  merits  in  either  will  be  available  as  a  bar 
tn  the  other  suits**     In  that  ones  the  plaintiff  brought 
two  notions  for  services  rendered  in  two  successive  years 
and  the  court  hold  that  as  both  amounts  had  been  due  when 
the  plaintiff  aued  for  and  recovered  the  amount  claimed 
for  the  first  year*  he  oould  not  bo  permitted  to  recover 
in  the  action  which  he  brought  to  recover  the  balance  ho 
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slaiaed  to   be  due  for  the  services  rendered  the  following 
year,   and  the  reason  the  court  $»ve  for  that  decision  was 
that  "the  claim  for  the  respective  years*   services  oust 
he  eoneidered  as  growing  out  of  the  one  contract  mads  in 
1874* . 

In  the  mclcercon  case  the  court  again  referred 
to  the  statute  mentioned  toy  the  court  In  the  mem*  omee, 
and  referred  to  the  fact  that  counsel  in  the  riokerson  page 
had  urged  that,  independent  of  the  statute,  when  one  had 
two  or  no  re  deims  a.g&inet  another,  of  euch  a  nature  as 
to  be  consolidated,  and  when   consolidated  they  exceed  the 
jurisdiction  of  a  justice*?  court,  he  smst  bring  his  action 
in  a  court  of  competent  jurisdiction  having  jurisdiction 
of  such  consolidated  amount,  and  if  he  falls  to  do  this, 
and  suss  on  ons  of  suae  claims  before  a  justice  of  the 
peace,  he  will  be  barred  fro*  bringing  any  motion  on  the 
other  clitins.  In  any  co  ;rt.     the  court  then  said,  "The 
season  law  is  incorrectly  stated  by  appellant.     It  properly 
applies  only  when  there  is  one  demand,  -  not  where  there 
are  two  or  acre  claims  or  dessinds.* 

In  e  later  ease  olted  by  the  plaintiff,  Moftolc 
▼•  MoDols,  106  111.  458,  the  Supreme  Court  said,  "It  nay 
be  regarded  as  a  uniform  end  well  settled  rule  of  law  that 
a  party  cannot  split  an  entire  cause  of  action,  m4  bring 
two  or  mors  suits  to  recover  different  portions  of  the  same 
debt,     This  ru^e is  founded  on  a  sound  principle  of  public 
policy,  which  forbids  the  commencement  and  prosecution  of 
vexations  lav  suits,     hfcere  a  demand  is  entire,  no  reason 
sen  be  perceived  why  it  shou  d  bs  split  up  into  two  or  more 
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actions,  and  thus  subject  &  debtor   to  the  payment  of 
useless  and  unneoesaary  coats*     But  the  quae ti on  to  bo 
determined  hers  is,  whether  ths  demand  la  Question, 
within  the  seeming  of  the  las,   i a  to  be  regarded  as  entire, 
or  ia  it  capable  of  division  into  two  separate  and  distinct 
causes  of  action*4 

It  is  the  defendant's  contention  in  the  case 
at  bar  that  the  claim  of  the  plaintiff  was  a  single, 
entire  claim  and  that  his  only  reason  for  bringing  his 
suooessiTO  suits  was  to  get  within  the  jurisdiction  of  the 
Saw  11  Claim  Division  of  the  Municipal  Court  of  Chicago* 
In  our  opinion,   that  contention  Is  not  borne  out  by  the 
record*     fhe  trial  court  expressly  found  that  the  plain- 
tiff had  done  separate  jobs  on  separate  buildings  owned 
by  the  defendant,  under  distinct  agreements  between  the 
parties*     we  are  not  able  to  say  fro®  our  examination  of 
the  record  that  this  finding  of  the  trial   court  was  against 
the  manifest  ^ei^et  of  the  evidence*     We  find  nothing  in  the 
record  to  show  that  the  agreement  made  for  the  work  and 
Material  furnished  by  the  plaintiff  on  the  building  on 
Winona  avenue,  on  which  this  action  was  brought  by  the  plain- 
tiff, was  in  any  way  connected  with  any  of  the  other  build- 
ings on  which  the  plaintiff    was  to  furnish  work  and  atater- 
lals  and  which  were  owned  by  the  defendant* 

For  the  reasons  stated  the  judgment  of  the  Municipal 
Court  is  affirmed* 

thJUm  Um  O'OQHwQIt,   *?J.    CO800IU 
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Opinion  Jan,   20,   1936  „ 


MR,  wbwibwb  juanc*  ikoibor  Ulifllti  the 

opinion  of  the  ©o«rt. 

faia  woo  ft  foroiole  entry  «*&  detainer  x*roeeeding 
hoard  by  the  trial  ooirrt  without  *  jury,     At  the  imitlHtm 
of  the  NHftig  HM  ooart  found  UN  ioeoo  for  the  plaintiff 
aa«?  entered  jwdjpeat  in  bis  favor  for  poeoeoel'-'n.     to  reveree 
that  judgment  the  defenrSant  ban  perfected  tale  i>poHa« 

la  auppcrt  of  bio  appeal  the  defendant  oafeei  sane 
oonte&tlan  to  tho  of  feet  that  the  promisee  in  Question  were 
not  tho  property  ef  tho  plaintiff,        ft  is  elementary  that 
a  tonant  will  not  too  bear**  to  ^aootion  the  tltlo  of  v*i«  land- 
lord.    HM  defendant  hiaeelf  testified  that  he  rented  from 
tho  plaintiff  under  a  reranl  agreement  ©ailing  for  |38«CO 
a  month  an  rant*     Ho  s»y  not  take  that  position  and  at  tho 
oaao  tiaat  contend  that  his  landlord  did  not  own  tho  property 
ehieh  ho  ha!  rented  from  hin« 

The  defend&nt  asakeo  the  further  contention  that  tho 
landlord  on  tared  into  ar.  oral  agreoetont  with  bio  to  the  effect 
that  bo,  (the  defea<*eat)  was  to  ease  certain  rehire  »nd  re- 
imburse himself  by  deducting  the  amount  paid  for  tbe  repairs 
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from  the  rent.     The  defendant  gave  testimony  to  that  tffect* 
»»d  further  testified  that  fee  had  been  in  the  pre*!***,  under 

hi*  agreement  with   the  plaintiff,  for  three  months,  *nd 
had  paid  the  rent  for  that  period  at  the  *t!  rule  ted  amount 
of  $-5.00  p5»r  month.     On  the  other  hand,   the  iff  t**ti~ 

fled  that    the  defendant  Ml  born  i  *ub»teoa»t  of  In*  precise* 
under  a  prior  tenant  m*f  the  plaintiff  had  been  obliged  to 
put  that  former  tenant  out,  end  «t  that  tie*,  beoaueo  of 
hie  wife's  lllneee  the  defendant  urged  the  Plaintiff  to 
permit  hiss  to  remain  in  the  premise*,  and  the  plaintiff 
teatlfiod  that  ho  then  told  the  defendant  that  if  he  would 
par  |S9»0C  a  month*  "and  do  any  end  ail  repair*  he  might 
ne^d  himself,*  he  might  remain  end  that  the  defendant  re- 
plied that  *ho  novid  take  it  under  tho*e  oondltioM  and  oak* 
hi*  own  repairs,* 

At  the  pemoiusion  of  the  testimony  Ifet  eo'iirt  re- 
ferred to  that  giw»n  If  the  plaintiff  0*4  commented  on  the 
foot  that  the  defendant  i**d  been  la  poomoofion  over  three 
month*  end  had  and*  oertain  repair**  nfcler.   the  defendant 
testified  eoet  his  from  |©C  to  f?6.     find  the  court  further 
pointed  out  that  the  faet  that  the  mofPsdamt  had  paid  hi* 
rent  for  the  tine  he  had  been  in  possession,  deducting 
nothing  for  the  repair*  he  jftifjj  H  haw*  ma -Jo,  indicated 
that  the  plaintiff1*  theory  «*•  correct,  to  the  of foot  that 
the  defendant  we*  to  pay  $3  ft* 00  a  month  and  make  such  re* 
pair*  a*  ho  cared  to  ask*,  in  addition  to  that* 

la  order  to  rew^ree  the  judgment  appealed  fro* 
this  court  mould  hare  to  bo  in  a  position  to  *&y  that  It 
an*  against  the  manifest  weight  of  the  evidence,  and  that* 
In  our  opinion,  wo  era  not  In  a  position  to  do,  from  the 
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•tate  of  this  reoord. 

It  la  tho  WlWlttll  of  tha  plaintiff  that  tha 

d«f«m  ant  *&«  in  armars  one  wonta1*  rtnt.     Although  fc« 
son  tended  he  had  paid  the  rent  fax  thro*  ao-atha  end  told 
tha  oourt  h»  eould  aha*  reecipto  for  Hi  payments,  vhen  ha 
produced  the  receipts  they  only  eowrod  two  aonths'   ?eat» 

We  fiad  as  error  ia  tha  reoord  and  the  judga«»nt 

appeal ad  fro  a  ia  a  f  firmed, 
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Opinion  filed  Jan0  30,  1926. 

us,  jwmmwa  Manm  mourn*  4*xiveredt:-<e  nptRjii 

of  the   court* 

The  relator,  St*  oh®,  filed  a  petition  In  tee  Superior 
Osurt  of  Cook  Oouaty  for  a  writ  of  mndamus,  directing  the 
respondents  to  ieswe  a  I.  eense  to  hiss  to  conduct  %  soft  drink 
p&rlor  at  5160  South  Aehland  avenue.   In  the  City  of  jfetoags* 
Me  h&d  previously  ae.de  the  usual  application  for  such  a 
license  and  hla  application  had  ^ecn  refused.     The  respondents 
filed  an  answer  sotting  forth  that  section  of  the  Municipal 
Oode,  giving  the  Mayor  power  to  revoke  a  license  when  the 
person  holding  it  violates  any  of  the  ordinances  Of  the  31  ty, 
or  statutes  of  the  State*   in  the  conduct  of  his  business* 
and  also  the  section  of  the  Code  giving  the  mayor  discretion* 
f.ry  power  in  passing  a>  n  ap>.li  options  for  licenses*     The 
answer  denied  that  the  petitioner  was  ready  and  willing  to 
comply  with  all   the  ordinances  of  the  City,  as  alleged  in 
the  petition*  and  also  denied  that  he  was  a  person  of  good 
Moral  character  Mel  reputation;   and  alleged  that  he  had  been 
found  with  intoxicating  liquor  in  his  y>osseeaion  on  the  pr*~ 
olses  for  "use  in  connection  with  his  business,*    in  violation 


- 


t«jrc  -  m 


'f?  -r 

~x   t0 

.      ;,   bslxl 

, 


-  ■ :.  .  • 


.-."'  •■••"■      *' 


■ 

- 

Jtftttfft 


IP  p 

m  i 

.  Ig  li    ; :    • 

taMi 

S*  .. 

' 

f   -1       :-  "•       7 

utaiiwd 

of  the  ordinances  of  the  Oity  snn  statute*  of  the  state. 
No  specific  ordinance  or  statute  i»  referred  to  in  either 
the  answer  or  the  proof  submitted  by  respondenta,  nor  In 
the  brief  filed  by  then  in  thio  court,     we  «ay  not  take 
Judicial  notice  of  ordinances,   but  we  do  take  such  notice 
of  statutes.     Presumably,   the  prohibition  &ot  ie  the  statute 
inferred  to,       Counsel  should,  act  make  reference  to  statutes 
gone roily  but  should  point  out  the  one  relied  upon.     The 
evidence  ma  Heard  by  the  court  and  the  oou.rt  found  the 
issues  in  favor  of  the  petitioner  and  ordered  that  a  writ 
of  mandaaaia  is  ue,  aa  prayed  in  the  petit i  n.     Fro*  that 
judgment  the  respondents  have  perfected  thia  appeal. 

It  la  ooaoedad  by  the  parties  that  the  grafting  or 
refusing  of  an  application  for  a  liooaso  such  aa  that  sought 
by  the  relator  in  the  case  at  bar*  ia  «  matter  lying  within 
tho  discretion  of  the  i»yor  of  the  City,  and  tfthfti  a  writ  of 
fflsmd&aua  will  not  lie  to  direct  the  Mayor  to  oxerosso  that 
discretion  in  a  particular  wanner*  except  whore  It  ia  proven 
the  bayor  has  acted  arbitrarily  and  without  inweatlgatlng  the 
facta  involved,  or  baa  clearly  abused  the  discretion  reposed  in 
him.     The  respondents  contend  that  the  facts  shown  by  the 
evidence  did  not  sake  out  a  clear  case  of  abuse  of  discretion 
in  the  action  which  the  Mayor  took  in  refusing  the    pblication 
made  by  ttee  relator  for  hie  license;  while  the  relator  contends, 
on  the  contrary,,  that  the  evidence  aa.de  out  a  case  of  abuse 
of  discretion  on  the  part  of  the  Mayor*  with  that  degree  of 
clearness  which  is  necessary  bef o  e  the  courts  will  interfere 
in  such  matters. 
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The  relator  testified  that  prior  to  1919,  he 
had  been  a  saloon-keeper,  but  that  prohibition  had  pat 
hia  out  of  business.  He  admitted  that  he  had  conducted 
what  ie  commonly  known  as  a  soft  drink  parlor  on  the 
preaieee  in  question  prior  t©  the  time  of  the  nprlica- 
tioa  for  the  lioenee  involved  here,  and  that  in  October 
1923,  police  of  leers  of  the  aity  ©ame  into  those  pre* 
mlse®  and  found  liquor  hidden  in  a  private  stairway, 
leading  up  from  the  lower  floor  to  the  second  floor 
where  the  relator  lived.  Me  further  admitted  that  on 
that  oocmsion  he  was  place*  under  arrest  and  prosecuted 
In  the  Municipal  Covrt  of  Chicago,  and  when  it  appeared 
at  that  hearing  that  the  officers  had  not  been  in  possess- 
ion of  a  search  warrant,  the  evidence  which  had  been  given 
was  stricken  and  he  was  discharged,  in  describing  the 
premises  the  relator  testified  that  "the  saloon  is  down- 
stairs and  my  rooms  are  upstairs.  There  is  a  stairway 
leading  from  the  saloon  up  to  my  rooms*"  He  "also  testi- 
fied that  the  stairway  was  the  one  that  he  used  personally, 
leading  up  to  his  private  rooms,  end  nobody  else  used  it; 
and  in  order  to  get  to  this  stairway,  *  I   had  to  go  back 
behind  the  bar,*  The  relator  further  testified  that  the 
officers  found  some  liquor  la  this  stairway,  -  »I  had 
a  bottle  that  was  my  liquor,  but  1  do  not  know  who  put  it 
in  there.  I  am  not  the  owner  of  the  liquor  that  was  found 
in  the  private  stairway." 

It  appeared  that  the  relator  had  a  partner  whoss 
naas  was  Xohlman,  at  the  time  of  asking  the  application  in 
question.  The  relator  testified  that  Kohlman  was  not  his 
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partner  at  the  ti -as  the  liquor  waa  found  on  the  premises. 
He  also  t*  stifled  that  the  application  for  the  license 
inwolwed  In  these  nroeeedlngn  ms  not  wade  "by  him  tout 
toy  Kohlama,     there  w»s  a  hell,   in  (joaneetion  wit*    the 
relator* s  premises,  alalia  he  testified  he  uaed  for  the 
meetings  of  societies,  &n&  he  stated  that  it  ire. a  hie 
intention  to  sell  pop,  near-toe©*  and  aauawiehae. 

One  Hadden  testified  for  the  respondents  that 
an  ap  ligation  h»d  been  submitted  for  a  lieenae  for  the 
operation  of  a  aoft  drink  parlor  on  the  premises  in  $*•*• 
tian,  and  he  had  made  an  investigation  and.  reooamended  that 
the  lioenae  toe  not  issued,  because  a  fo rater  lieenae  had 
toeen  revoked.  He  testified  toe  knew  nothing  against  the 
character  of  the  relator  beyond  that. 

a  nargeaat  of  yoliea  and  two  officers  testified 
that  they  went  into  the  praaiaea  in  question,  in  which  the 
relator  was  operating  a  aoft  drink  parlor,  in  the  foBssnoon  of 
October  Bo,  19S3;   that  they  K>p«ned  a  door  leading  tr-m  the 
toar  to  a  stairway,  and  in  a  secret  aoapartaent  f orated  toy  a 
hinged  step,  which  was  the   third  step  up  fraa  the  betton 
of  the  stairway,    they  discovered  a  oonpartaent  in  which 
they  found  a  "toottl*  containing  a  half  pint  of  wooashine 
whiskey,*  and  also  a  teapot;   that  *it  was  in  the  stairway, 
I  had  to  go  sat  of  the  sain  saloon  part  or  the  soft  drink 
parlor  part  to  get  into  the  stairway  to  find  it.     The  half 
pint  bottle  was  in  the  sane  oonpartaent  with  the   teapot,     X 
talked  to  Santos  atoout  that,     X  asked  hi*  and  he  said  be  did 
not  know  how  it  got  there*   1  fount  in  that  hallway  a  tea- 
pot partly  filled  with  sooaahine  whiskey  and  a  bottle  *  *   * 
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To  the  beat  of  «y  belief  the  Teasels  con  twined  moonshine 
whisksy  *   *  *   It  had  an  alcholie  eaell.     This  Is  generally 
earned  moonshine.     It  was  not  good  whiskey.     The  compart- 
sent  that  I  ftund  this  liquor  in  ens  about  the  third  a tap 

in  the  stairway  and  mas  hinged.     I  lifted  it  up  and  there 
ana  a  compartment  therewith  the  bottle  Mat  the  teapot  there, * 

It  la  well  settled  that  a  writ  of  mandamus  will 
not  issue  utiles «  the  petitioner  shows  a  clear  legal  ri#t 
to  the  writ  and  unless  the  party  applying  shows  a  dear 
obligation  on  the  part  oft  "a  aartp  against  whoa  the  writ 
Is  sought,  to  do  the  thing  which  the  petitioner  seeks  to 
have  performed,     Yates  v.   the  People.  ^07  111.  316 j   The_ 
People  v.   Blair.  tH  111.  W9.  ihere  the  law  designates 
a  public  offioer  as  the  one  to  reeeiws  an  application  for 
such  a  license  as  is  inrclred  here,  and  act  upon  It, 
and  in  so  doing  to  exercise  hie  discretion,  and  in  such 
circumstances  the  officer  denies  the  application,  eren 
though  a  court  night  be  of  the  opinion  that,  acting  as 
such  officer.  It  would  grant  the  permit,  it  woald  not 
follow,  so  long  as  there  is  latitude  for  the  exercise  of 
a  sound  discretion,   that   the  act  of  refusal  would  be  arbl- 
trary  or  capricious.     The  law  does  not  contemplate  a  trans- 
fer of   the  officer* •  function  to  a  court  or  that  the  court 
shall  sit  in  judgment  on  the  exercise  of  his  power,  unless 
it  is  arbitrarily  or  oapriotoualy  exercised.     People  w. 
achuettler.  209  111.   app.   888. 

In  our  opinion,  the  evidence  m  the  oase  at  bar 
to  which  reference  has  been  aads  does  not  show  a  clear  right 
on  the  part  of  the  relator  to  the  license  for  which  he  wads 
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aptlioation,  nor  do*e  It  show  that  In  denying  his  applica- 
tion,  the  Mayor  of  the    ;ity  exercised  the  discretion  reposed 
in  his.  by  tho  law,  arbitrarily  or  capriciously.     «•  are, 
therefore,  of  the  opinion  that    the  evidence   1©  not  such  as 
to  warrant  the  finding  suede  by  the  trial  court  end  that 
eourt  erred  In  entering  Its  judgment  that  the  exit  of 
aiandaaus  prayed  for*  be  issued. 

For  the  reasons  stated  the  judgment  of  the 
Superior  Court  is  reversed* 


Taylor,  j.  ooBoras 
©•oqsjsgr,  j,  aissmisai 

Xt  sposns*  fro*  the  brief  filed  on  behalf  of 
the  defendants  In  this  case  that  the  Mayor  of  the  Olty 
refused  to  Issue  a^obe  a  iloense  for  the  alleged  reason 
that  Snobs  bftd  been  violating  the  ordinances  of  the  Olty 
of  ahicago  and  the  statutes  of  the  State.     So  ordinance  is 
pointed  out  in  thebrief,  which  it  is  contended  3*ens  was 
violating;  nor  is  any  statute  of  the  State  pointed  out  in 
this  regard*     there  it  is  sought  to  reverse  a  Judgment  of 
a  court,  it  is  not  sufficient  sorely  to  say  that  one  of  the 
parties  has  violated  the  laws  of  the  State  and  the  ordinance 
of  the  city.     The  particular  ordinance  should  appear  In  the 
record  and  be  pointed  out  in  the  argument,  eo  ales  should 
the  partloular  statute  be  pointed  out  eo  that  this  court 
sen  see  whether  the  evidence  in  the  record  warrants  the  eon- 
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elusion  that  the  ordinances  or  the  statutee  hare  been 
violated.     It  Is  not  the  duty  of  this  court  to  seerch 
through  the  statute*  of  the  !?tate  in  *n  endeavor  to  find 
out  whether  they  have  been  violated.     Rut  it  1»  tho 
duty  of  nouneel  to  point  out  specifically  whet  law  they 
contend  hue  been  violated.     This  has  not  been  done  in 
this  ease  in  any  respect.     Ml    that  appears,  as  stated  by 
counsel  for  the  defendants  in  their  brief,  is  "The  evidence 
shove  that  the  petitioner  was  engaged  in  the  operatic  ft  of 
the  premises  at  the  ties  intexl eating  liquors  were  being 
sold  there,  and  that,  therefore*  the  petitioner  is  net  a 
person  of  good  »<©rai  character  «nd  has  violated  tie 
State  lawe  and  City  ordinances  relative  to  the  sale 
of  intoxicating  liquors  and  consequently  is  not  a  proper 
person  to  be  granted  the  license  aforesaid**     There  is 
no  evidence  in  the  record  that  any  intoxicating  liquors 
were  being  sold  en  the  premises,  but  all  of  the  evidence 
he  to  the  contrary.     People  v.   Buss.  %%%  ill,  App.  6S8 
(nj0*  reported  in  full).     Again  counsel  for  the  city  state  in 
their  brief  en  this  point  *The  evidence  clearly  shows  that 
the  petitioner  was  the  owner  of  the  prealsee  and  was  opera  ting 
the  prettlees  at  the  tine  the  lienor  was  found  there  by  the 
police  officers,     Therefore,  it  is  clear  that  the  petitioner, 
Sachs,  was  violating  the  statutes  of  the  State  of  Illinois 
and  that  the  Mayor  was  justified  in  refusing  to  grant  the  li- 
cense -  in  fact,   it  w&s  his  clear  legal  duty  to  refuse  to 
grant  the  lleense,*     Fron  the  two  quotations  Just  made,  and 
this  is  all  that  is  said  in  the  brief  filed  on  behalf  of  the 
de  fen  dents,   it  ap  ears  that  the  defendants1   contentions  are 
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(1)   that  the  evidence  showed  tha*  thers  was  intoxicating 
liquor  told  on  the  premlaesj   nn.l  (3)  that  intorieating 
liquor  was  found  on  the  premises.     As  state;*,   there  was 
no  evi<ienoe  of  any  sale  and  no  statute  Is  pointed  out  that 
made  it  a  crime  or  misdemeanor  for  him  to  have  liquor 
upon  his  premises. 

fhs  Majority  opinion  says  that  the  evidence  shews 
that  n&ehs  had  been  guilty  of  a  violation  of  the  provisions 
of  sootl ->ml  to  49,  both  inclusivs  of  Chapter  45  of  the 
Revised  statutes*  whloh  Is  the  entire  prohibition  sot.     Of 
course,  if  one  reads  this  statute*  It  is  obvious  th«t  «uch 
a  content  ion  is  unsound.     A  number  of  sections  of  that 
chapter  contain  provisions  that   tender  the  possession  of 
intoxicating  liquors  not  unlawful  under  a  number  of  cir- 
oumstanoes.     Moreover,   X  have  sons  difficulty  in  under* 
standing  how  Saehs  has  violated,  for  instance,  Sections  1, 
IS,  16,  17,  27,  etc,  as  the  Majority  opinion  holds  he  has 
done.     A  nere  glance  at  these  sections,  Nad  many  others  of 
the  set  will  demonstrate,  in  sty  judjjpeat,  the  unsoundness 
of  the  Majority  opinion  and  the  difficulty  a  court  nay 
get  into  in  attempting  to  find  sons  alleged  error,  which  is 
in  no  aanner  pointed  out*  upon  which  to  base  a  reversal. 
But,  as  1  have  stated,  the  act  is  cults  oomp  Ilea  ted  and  it  le 
not  the  duty  of  this  court  to  search  through  the  statutes 
to  find  out  whether  some  provisl  msof  then  have  been  violated, 
where  it  is  contended  that  by  reason  of  the  violations  of 
the  statute  of  the  eta  to,  the   judgment  ahou  d  be  reversed* 
*e  oust  presume  that  the  judgment  Is  correct  In  all  eases. 

The  law  In  this  Rtate  has  long  been  el  early  settled 
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to  the  effect  that  A*"*  a  case  Is  brought  to  a  court  of 
review  and  tl>«  judgment  of  MM  lamer  court  is  sauttht  to 
bo  reversed,  the  burden  la  on  the  one  who  seeks  to  hoys  the 
Judgment  reversed*  to  point  out  wherein  It  Is  wrong,     llosh- 
Ipwekj.  v.  IMMWto  m  K&  ApP.  72;     fcfl  A.  fcfc   (fr.  v. 

MmWmmWms  ^i  i8o  ui.  aaej    2s»hja  ▼.  aixon,  *  m.  nsj 

lUsttJ^   T*7«^>  1^  111.  133.         In  the  Soatron  case 
the  court  said  (p. 75)  "The  burden  Is  always  upon  the  party 
who  avers  error  to  make  the  same  appear  affirmatively. 
Nothing  Is  to  be  presumed  against  a  judgment.     The  error, 
if  any  is  charged,  must  be  definitely  shown,11     JPn  the 
Stmwboard  ao.  case  the  court  amid  in  reference  to  the 
failure  of  the  appellant  to  point  out  in  the  appellate 
Court  the  objections  claimed  to  have  b«en  made  la  giving 
instructions  (pp  Ift —378)     *  Merely  general  statements  that 
a  ruling  le  wrong,  without  any  attempt  to  point  out  wherein 
the  error  consists  or  to  advanoe  any  reason  or  argument  la 
support  of  the  simps*  assertion  that  error  has  occurred,  dim* 
close®  nothing  to  adverse  counsel,  and  does  not  impose  upon 
a  court  of  review  the  duty  of  instituting  an  investigation 
of  the  record  to  ascertain  if  error  of  eome  nature  or  kind 
may  not  be  found**     In  the  piaon  case  the  court  said,   (p.  117) 
•So  thing  is  to  be  presumed  age  Inst  a  judgment,  hut  the  in- 
ference Is,  that  it  is  right,    mtil  the  contrary  appears.* 
To  the  same  effect  is  the  leaf ill  oaae  where  the  court  e&ld, 
(p.134)     "Appellant  has  net,  in  his  brief,  pointed  out  nay 
sua  >sed  error  in  admitting  or  rejecting  evidence,  and  the 
assignments  of  error  in  tie t  regard  are  abandoned. *     And  in 
the  oaae  of  L*ayon  v.  Michigan  Buggy  Oc,  94  m,  App.  845,  it 
vaa  hold  that  counsel  who  claimed  error  had  oeen  committed 
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oii  the   trial,  araot  epeoially  r>oint  out  lo^h  allogod  error. 
Likewise  wo  hold  in  tfM   oaoe  of  Bogert  v.   flt*1»m  |   ttUiiw, 
807  111.  App.   487,   that  any  wr«  eo»pl%in«d  of  on  appeal 
9UAt  bo  apocifioally  pointed  out  in  tie  brief.     It  i«  *l«o 
the  low  that  a  oourt  of  review  will  not  examine  tho  record 
to  find  groimd*  for  r*irer»ing;»  but  may  do  eo  to  find  reason* 
for  affirming  the  Jndgpent.     gbreffler  ▼•   filler.  308  ILL,  App. 
630. 
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opiniau  of  the  souyt, 

8M  slosa^h  A*   Nffafli   the  owes*  of  a  Paige  *iat0» 
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bfcUnoft  due  ill  eoiKi«oti ;»a  with  at*  purchase,     t*.  *he 
time  ia  fguaaiioa  a  balaaoa  of  |B87«00  vsaaiatd  tat  aadt* 

tat  onattal  mortgage.     On©  Thoaaa  Vgadarwarfa  garoeurto1  a 
jud$a«nt  ia  a©  aoticsa  brought  ay  hla  ajgaiast  the  owaar 
of  the  awtOMOfeil**  aad  cm  an  exeowtioa  Ittusd  on  said 
Judgntat*   the  sutoaobila  MM  taken  ia  poaatosioa  by  the 
de£en'i*nt  Kgsa*  as  Bailiff  of  the  Hvaioipal  Oowrl  of 
Ohloago«     ffctraupoa,  the  alsiniiff  Woodlasa  $otOY  3»y 
ml**  it  service  0©.#  dttlarad  the  bal%aoo  IMaiifctltf  uas»&& 
an  the   dh&ttal  aortg^ge  it  h«ld,  due,  uadar  the  iaseourlt* 
clxuae  tf  the  aoyttfsgs  MMI  tall  aetiom  of  vaaiavla  sas 
brought,  with  Sg&a  and  ?a*d«r**zft  as  part&as  def ead&at. 
The  oar  was  taken  wads?  the  writ  of  replsria,  fro*  the 
def  ea  mat  l|aa« 
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Plaintiff  alleged  in  ite  declaration  that  the 
automobile  had  been  wrongfully  taken  and  was  being  wrong* 
fully  detained  fey  the  defendant  Sgen,     to  this  deeiara* 
tiea  the  dependent  Kgan  filed  a  plea  denying  the  wrongful 
taking  alleged*  &*&  also  %«oth«r  plea  denying  that  he  nan 
wrongfully  detaining  the  e*r,  and  further,  a  plea  denying 
that  the  automobile  wus  the  property  of  the  plaintiff. 
The  defendant  V?*«d*rwarfs  filed  pleas  einllnr  to  the  firet 
two  filed  by  the  defendant  fgan,  and  also  a  third  plea. 
alleging  that  the  automobile  was  the  property  of  Vftadeiwartt  # 
and  another  plea  alleging  that  Vi»nd*r*arfa  *did,  before 
the  oomeanement  of  the  reylswia  notion,  tender  »a4  offer 
to  pay  to  the  plaintiff  $S«*?.00,  the  mliMiil  due  uad'ir  the 
Mrtgegs  executed  by  «?oa*pfe  8.  Fepia  »nd  held  by  tne  plain* 
tiff.*     the  plaintiff  took  appropriate  issue  on  theee  several 
pleas,  including  the  lent  one*     ffec  ieavec  thus  formed  were 
heard  fey  the  trial  court,  after  whiofe  a  finding  ***  entered 
against  the  plaintiff,  en  the  icons  of  the  tender,     Judgment 
waa  accordingly  entered,  di rooting  that  the  autoaoMle  be 
returned  by  the  plaintiff,     Fyaa  that  Judgment  the  plaintiff 
has  psrfeotsd  this  appeal* 

Zn  support  of  ite  appeal  the  plaintiff  ©on tenia 
that  the  plan  of  tender  presented  an  iaaaterl&l  leaue  fend, 
ahould  hare  been  deaarred,  to,  but  the  feet  that  a  replies- 
tioa  was  filed  denying  the  tender*  did  wot  euro  the  defect, 
in  oar  opinion  the  rise  did  not  present  an  iaamterial  issue, 
As  far  as  the  sort  gage  i«*  oone^rned,   toe  only  riiht  it  gaws 
the  plaintiff  wae  a  lien  on  this  a«to»ebile,  to  secure  the 
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payment  to  the  plaintiff  of  the  bslanoe  refining  due  on 
the  emrtgngo.     If  the  plaintiff  received  that  amount  it  had 
no  further  interest  in  the  automobile,     £>uoh  *  tender  woe 
smde  to  the  plaintiff  and  refused,     $o  f»r  as  the  iseus 

r*issd  by  the  pies,  of  tender  Is  oonoomod,  we  are  of  the 
opinion  tha*  the  trial  court  did  not  err.     On  the  trial 

of  this  oa«o  all   the  OTid^noe  on  this  issue  was  received 

on  the  theory  that  the  pie*  was  proper  for  issue  wae  duly 
Joined  on  the  plot,  and  the  plaintiff  will  not  be  permitted 
to  change  Its.  position*  after  oozing  to  thin  eourt  on  appeal. 
Although  seats  other  scatters  sae«  to  hawo  been  mlsed  in  the 
trial  o<aurt»  no  t&rguae&t  Is  presented- -About  then  in  tftjis 
oourt  and  they  ssust,  therefore*  bo  considered  as  waivodU 

for  the  reasons  stated,   the   judgncat  of  the 
Superior  Court  Is  nffimod* 
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Opinion  filed  Jan.   20,    1926. 


opinion  of  tlte  aonrt* 


II  delivered  tae 


The  plaintiff  Coll  inn  oronght  an  oxtaonaoat  •Hit 
of  the  ffiiartto  elaee  la  the  mmMpal  ftttfyt  of  Ohisago,  agminet 
one  Faurnloy,  the  fcaolo  of  *ae  attadtaoat  being  that  the 
defendant  woo  ft  Kon-reoident*     a  writ  of  attaom-xost  wae 
loaned  on  tepteabey  ST,  1984,  agalnot  Eiftllllif  »e  defend- 
out  and  the  Minnoooto  Mutual    Life  Xnauraaoe  tfoatp&ny,  oo 
garnishee,     tela  writ  MM  eerre*1i  cm  the  Xnenxanoo  Ooajpenf 
on  iSeptenbey  »9»  lfi©4,     no  swrrioe  being  had  on  fo  ml  or, 
pnoiioation  wae  sade  at  Hi  hia#  and  fee  waa  defaulted  oft 
Nowaabey  84,  1334,     ftn  the  seise  day,    th»   court  aaaoseod 
tas  plaintiff  »a  dastagea  at  £4X8,  on  the  affidavit  of  el*l« 
He  had  filed;   and  also  entered  •  eon&iticmal   Jftdguent 
again**  the  ^rnlehee  for  that  ejtonat*  end  -ii  rooted  that 
a  writ  of  oolro  foolao  lesue,  as  provided  toy  law. 
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The  writ  of  solre  faolao  on  a  Issued  under  date 

of  Boremtoer  85#  1984#  and  was  aerend  on  the  »miih«t 
OB  Oeoenbe*  Z§  1934*     The  answer  of  the  garnishee  *aa 
filed  on  9«9flsbtr  39f  1924.     Sy  its  answer  the  garnishee 
aet  forth  that  M  tho  tine  of  ttio  serwleo  of  the  writ 
•i  MtB  fftolan  it  was  not  Inducted  It  the  defendant  la 
any  natount  and  Held  no  property,  »ooey»  or  eremite  of 
hie  In  its  custody  or  possossl  -a*     the  garnishee  further 
sot  forth  in  its  answer  that  prior  to  ieweober  M,   1984, 
the  defendant  Vouraln*  bad  been,  ea^loyed  as  tto  general 
agent  under  a  oont~not»  oopy  of  SttifJl  erne  Attached  to  the 
answer,  --ad  that  an  that  dote  said  contrast  was  c&noalled 
and  terminated;   that  at  the  dote  of  such  eanoolini&on*  no 
amounts  were  owing  fro*  it  to  Fouznin*  and  that  no  eon- 
missions  ears  or  *ould  he  payable  to  him  under  the  contract; 
thot  at  the  dote  of  the  torn* inst ion  of  the  contract,  FouraioY 
was  indebted  to  it  in  the  sum  of  *1881,B6«  end  that  he  bed 
continued  to  be  Indebted  to  the  garnish*©  in  that  amounts 
©r«r  sine*. 

Dnder  the  termo  of  the  contract  nttnotied  to  md 
nado  a  part  of  garnishes* s  snssor,  sold  contract  being  enter* 
od  into  between  the  garnishee  and  Fournl*-,  under  dais  of  Jan* 
nary  23*  1934,  fwnrnie*  «as  mad*  the  general  agent  of  the 
gamlehee  Insurance  Coopnny,  at  San  Franolsoo;  and  in  con- 
sideration of  the  serriooo  to  be  rendered  by  him,  the  company 
agreed  to  pay  bin  certain  speoifled  eomml  esl  v>ns  upon  all 
preniuas  oolleoted  by  the  company,     Under  the  terns  of  the 
contra et  the  oonnonjr  further  agreed  to  pay  Fournler  *for 
general  agency  expenses  during  tne  continuance  of  this  con- 
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trsot  in  proportion  to  the  ©  ap»ny»o  buelneee  en  nptan 
allowance*  of  $&•  00  on  *-v«ry  el#-0Q  of  tha  #iret  £600#oo$ 
of  buftiaooo  aent  la  toy  hia.  In  any  one  contract  year,  and 
$3.00  on  er«f»y  11,000  of  imiaiii  over  ml  etoore  that  a»o«nt. 

Thle  ©are$raf»n  Of  the  contract  thin  provided  that  •agaiaat 
•old  aliaaaaaaa  the  ©oaeaniy  agraea  to  advance  the  $*neral 
•goat  Two  Hundred  and  Fifty  ilgllili  (Ml}  per  e&nta  pay- 
able ia  two  equal  jaonthly  lMtallaante  oa  the  iStb  m& 

last  days  of  e&ofc  ©oath,     the  general  agent  pro»i®a»  and 
»gn«i  It  p»y  the  auapeajr,  up»n  the  anniversary  dot*  hereof 
ia  each  year  or  upon  the  earlier  termination,  hereof,  an 
amount  eau&i  to  the  advances  aada  serenade  r#  lee©  the  a»ount 
of  oapoaaa  allowance  actually  earned  toy  the  ger*trml  agent 
aadev  the  terma  hereof,*     tt  *iil  not  toe  accessary  to 
aoto  hers  the  aaay  other  aravlsloaa  of  the  contract. 

On  .January  8,  l«$B,   the  plstatif  f  f  Had  certain 
interrogatories  and  the  gnntisaa*  was  ruled  to  answer  the* 
within  f  if  toon  days.     On  January  19,  193S*   the  garni  ehee 
filed  ita  MMMNfrtJl  ths  interrogatories  which  had  toesa 
filed  ay  the  plaintiff.     flies*  answers  were  to  the  if  feat 
that  up  to  tlcveatber  80,  1934,   Foumier  had  been  the  general 
agent  of  the  ggamlehee  insurance  Oeapear  at  ten  Franoisoo, 
under  a  written  contract,   copy  of  ^feidb  ems  cttaehad  to  and 
•ado  a  part  of  the  f#miahec«s  answers  to  the  mterrogatorieej 
thia  Wing  the  s&ae  cant  mot  above  referred  to,  which  MM  aad« 
a  part  of  the  answer  filed  toy  the  garnishee  la  re spans*  to 
the  writ  of  spire  facia**       the  answers  of  the  garnishes 
■to  the  interrogatorlee  of  the  plaintiff,  further  set  forth 
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that  oa  Cepteaba*  27,  19&4»  (the  day  of  the  issuance  of 
the  attachment  erlt)  loximler  i?ns   indebted  to  the  g&rnlehee 
la  the  mit  of  $1496.50,  an  sooourt  of  advances  sAda  to 
him  under  his  oontia-at  for  agency  expense *»  th«  amount  of 

sold  Indebtedness  being  the  oieoo*  •£  advanoss  or<?r  the 
expense  alioannoa  to  eh  lea  he  MM  aetu&lly  on  titled  under 
the  um  of  "ie  contrast  on  the  busines*  sent  in  to  the 
company  toy  bin.     in  its  easvars  to  the  Interrogatories,  the 
$nmieheo  set  forth  further,   that  on.  ?»«>*•  aber  18 »  19t4„ 
*  curate*  e%s  indebted  to  the  |p*rniehee  in  the  sua  @f 
£1561.13,  and  that  on  Jnntiafy  0»  I9&ft#   this  indebtedness 
aaotin  ted  to  $180?. ?$•     the  {gsrtdabaa  fcrthfc?  anaasred  that 
It  had  paid  iouraie*  nothing  sines  iepteaber  37,  1934*  and 
that  at  said  data  fee  had  previously  received  ell  oaa*siiesiona 
and  pxewiuas  theretofore  •ollscrtsd  through  I<1®  office,  eltb 
the  exae-tiQa.  of  two  .policies,   the  preaiuas  for  mfelsti  had 
heen  paid  to  the  Oonpany  by  i  o-xnier  under  data  of  January 
6,  1935,  he  having  deducted  f  rsa  hie  roraittdno*  lad  qo*» 
stisaiona  on  those  pxe»l«aa.     Tbn  garnishee  further  stated 
Utat  these  t»o  Weil  Alls'  were  unfinished  bnatnaas,  jfmftltg 
at  t-ta  tins  the  ooapany  tatal sated  its   oontr&dt  <rt.*n 
foaxnisx  in  Hovs$»ber,  and  It  stated  that  it  had  no  fcaoal- 
edge  c?  the  tie*  when  Foumier  had  actually  delivered  theea 
polloles  and  oolieetad  the  presdun*  froa  <jfcf  insured*     Ond 
of  these  preaiuiae  aaountsd  to  lift*  18  and  the  other  to  fLS.**6. 

Wad  r  date  of  January  19,  1933,  the  garnishee  filed 
an  aaendad  ansesr,  a  91  la  seating  up  the  cancellation  of  its 
contract  »lth   Fcurnisr  on  Koveaber  SO,  1934,  and  stating  that 
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sit  that  tine  as  well  Ml  *t  the  tine  of  the  senrlae  of  the 
****  °*  »**?e  faotae  upon,  it,  no  auounta  were  owing  from.  it 
to  F©urnin*t  **•**♦  OD  Hat  contrary,  he  w®«  indebted  to 
the   company  in  the   sua  of  $1867, 7$. 

On  interrogatories  filed  by  the  plaintiff  and  the 

answere  thereto  by  the  £nrnlshee,tn«  trial  <mxrt  found  tbo 
issues  against  the  ga-rMLahea  *s»s    found  that  there  w*e  due 
stnd  owing'  to  the  defendant,  roumier,  fro  a  th«  garnishee, 
the  9m  of  1Mb     Under  IKH  of  labruayy  13,  19S8,  Judgment 
was  entered  ay&lnat  tfee  garnishee  In  the  sua  of  #438.5*0. 
Other  proceedings  Ml?  subsequently  had  in  the  trial  oourt, 
which  It  will  not  be  aaeeaaary  tat  us  to  eoasfdar  on  thie 
appeal,  whieh  the  garnishee  has  oerfeeted  ttem  the   judgment 
entered  again* t  it. 

On  this  reoord*  wo  or*  of  the  apini  n  the  trial 
court  erronaoanly  entered  Judgment  against  the  gnmiehee* 
In  aupoort  of  the  ;}udgnoat  appealed  from  the  plaintiff 
hae  Willi  our  attention  to  a  nuaber  of  eaaa*,  Dal  a*oag  %bem 
O^nnoa  ▼.  fyree.  148  ui.  App„  99;  ffelsenthal  arcs.  |  Qo.  t« 
Or&dwohl.  817  nl.  *pp.  170}  and  ffel^.  ▼.   hi  rd-Bergstroa  Koto* 
gar  Co*.  887  ill.  ap?>.  887.     Zn  air  apini  on*  those  oaaea 
are    all  el  early  distinguishable  frost  the  one  at  bar.     Those 
eases  were  all  actions  bright  by  an  agent  against  bia  prin- 
cipal, to  recover  advances  which  it  waa  alleged  the  principal 
had  undertaken  to  p&y  without  to^tjrd  to  the  aaount  of  business 
done  by  the  agent,  although  it  w»»  provided  that  the  advancea 
were  to  he  charged  a^inst  the  ooa&isaiona  earned  by  the 

on  the  business  done  by  hia,     In  e»e*  of  the  eaeee  re- 
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ferrwd  to  It  t»i  pointed  out  th«t  under  the  contracts 
there  involved*  It  *&a  el  early  mot  tbo  Intention  of 
the  parties  that  the  anouats  which  the  principal  under*- 
took:  to  advance  to  the  apeot*  fro*  tlas  to  tias*  shou"'d 
be  repala"  to  the  principal  in  mm  the  agent1 e  ccasis* 
elans  did  not  sqaal   the  advaaoea,     That  la  not  *t  All 
the  situation  presented  hero,     ;a  the  contract  existing 
between  the  partias  In  the  esec  at   &ar*   the  garnishee 
l»»ur»aeo  Qoapaay  agreed  to  aake  Fournisr  aa  expense  allow* 
aaoo  fo*  bis  general  agency  expenses*  equal  to  a  specified 
proportion  of  the  business  done  by  hia,     Nat  only  did  the 
ooatraot  between  the  parties  provide  that  against  that 
aliowaaos  the  ooMpaay  would  advance  Foumier  PSCt  per 
ao nth,  but  Foumier  agreed  $•  pay  these  mdvaacas  ha  ok  to 
the   company  at  the  end  of  each  year*  or  earlier  la  oaee  of 
the  teminatloa  of  the  ooatraot*  deducting  f raw  sues  aavsaaa* 
Caterer  amount  of  expense  allowance  the  business  dome  fey 
his  actually  warned,  ao«ordinf  to  the  terns  specified  la  the 
ooatraot,     According  to  the  answers  filed  by  the  garnishee* 
ao  showing  hawing  been  mads  to  the  contrary*  the  advances 
which  the  garnishes  had  sa.de  to  Feumier  largely  exceeded 
the  expanse  allowaaoe  to  which  he  was  entitled  .under  his 
ooatraot*  at  the  time  the  original  attachment  writ  was  sued 
out,  and  this  ooaditloa  ooatinuad  to  exist  at  all  tlaes 
after  that.     It  further  appears  that  fouxtiir,i  agency  ooa- 
traot was  tera iaated  by  the  ooapany  prior  to  the  tins  the 
ooapany  filed  its  answer  as  garnishee*  at  whidb  tiae  he 
was  likewise  largely  ia  debt  to  the  coapaay,  for  the  excess 
of  advance*  received  by  his  over  the  aaount  of  expeass 
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allewanee  to  wMflh*  he  was  entitled,     lo  payments  of  any 
kind  were  mede  to  him  try  fte  garnishee  after  the  d»te  of 
the  issuance  of  the  attachment  writ*  disregarding  the  few 
dollars  ho  retained  when  be  resitted  the  Qonpany**  share  of 
the  two  ssiall  premiums  early  in  Janus ry|    these  policies 
representing  business  pending  and  unfinished  at  the  time 
his  contract  was  terminated* 

in  view  of  the  fact  that  the  contract  between 
toe  garni  ah  ee  n.ad  the  judgment  debtor  was  terminated.,   leaving 
the  letter  largely  indebted  to  the  garni ehee  prior  to  the 
filing  of  the  garnishee* •  answers  ®nd  all  the  ether    elements 
of  the  situation  as  disclosed  by  the  answers  filed  by  the 
garnishee  to  the  interrogatories,  we  art  of  the  opinion  thst 
at  no  tine  after  the  beginning  of  this  notion  ftM  the  debtor 
have  &ny  claim  which  could  have  been  enforced  against  the 
garnishee,     that  being  the  situation,  the  Judgseat  entered 
by  the  trial  oourt  should  have  been  in  favor  of  the  latter. 

For  the  reasons  given,  the  judgment  of  the  Municipal 

Oourt  is  reversed, 

fATLOR  k&Q  O'OOMtOft,   JJ,    QOUQtm* 
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CHARLES  0.    C0STELL0,   o   ainor,by 
Mark  Coetello,   his  next  friend, 

Appellee, 
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Opinion   filed  Jan,    20,    1926, 

MR.   HMftWMI  ^USTICi  fBOWftf  delivered  the 
opinion  of  the  court. 

By  this  appeal  the  taftMMKt  company  seeks   to 
reverse  i  jud^sent  for  $3600,0©,  entered  against  It  in 
favor  of  the  plaintiff  in  the  Superior  Court  of  Cook 
County,  in  an  sot  ion  brought  by  the  plaintiff,   to  re- 
cover damages  resulting  from  personal  injuries  sustained 
by  bin,  as  a  re  ult  of  the  alleged  e&relessnee®  of  an 
employee  of  thede-fendant,  in  driving  an  automobile  truck. 
The  plaintiff's  declaration,   consisting  of  one  count, 
alleged  that  the  driver  of  the  defendant*!  truck,   desir- 
ing to  wash  it  at  the  fire  hydrant  in  front  of  a  City 
fire  station,   located  on  the  west  side  of  south  Elisabeth 
street,   just  south  of  the  east  and  vest  alley  between  47th 
and  48th  streets  in  the  City  of  Chicago,  drove  the  truck 
to  that  point  *%nd  stopped  along  side  of  the  vest  curb  of 
the  street,   just  north  of  the  alley,  with  the  truck  facing 
south,     fhe  declaration  alleged  that  the  plaintiff,  a  minor 
eleven  years  old,  was  immediately  behind  and  north  of  the 
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fear  end  of  the  tmck  us  It  stood  at  that  point,  »nd 
In  Mi  a  position  with  rsfereneo  to  the  truck  that  If 

it  should  oo  backed  to  tt||  ??orth  without  warning,  he  was 
liable  and  likely  to  be  injured;     and  that  the  driver 
of  the  truck,  negligently  did  book  the  truck  to  the 
north,  without  warning,  while  the  plaintiff  was  In  the 
exercise  of  ordinary  ear*  for  nis  own  safety,  and  struck 
the  plaintiff,  knocking  ni»  down  »M  r mm. lag  over  Hi 
left  hand,  Infllotlng  the  injuries  ©oasolained  of.     Issue 
was  joined  by  proper  pleas  filed  by  the  defendant.     The 
oause  was  tried  before  a  court  and  Jury  -and  the  Jury 
found  the  issues  for  the  plaintiff  m&  assessed  his  dassagsi 
at  the  sum  of  £5600,00    Jfodgpsnt  being  entered  oa  that  ver- 
dict,  this  appeal  followed, 

fh»  plaintiff  gave  testimony  supporting  the 
allegations  of  his  declaration,  stating  that  Just  before 
he  wss  hurt  he  was  standing  in  the  street  jxsst  north  of  the 
truck,  facing  north;   that  fee  did  not  know  the  truck  was 
going  to  aove  and  feesrd  no  warning,  either  frosi  the  truck 
driver  calling  out  or  fro®  any  other  »ignalj   that  the 
truck  backedup  about  ten  feet,  strieklng  against  hlsi  and 
throwing  his  forward,  to  the  north,  on  his  ttonach;  and 
as  he  fell  be  threw  out  his  hands  at  an  angle  of  apprasl* 
aately  46  degrees,  and  as  the  truck  backed  up,  the  rear 
wheel  on  the  west  side  ran  over  his  left  hand.     He  testified 
that  after  this  happened  and  the  truck  oaae  to  a  standstill, 
he  scrambled  out  between  the  wheels  of  the  truck,  on  the 
west  side  near  the  sidewalk.     Be  said  he  did  not  have  hold 
of  the  truck  nor  was  Us  touching  It  at  the  tiae  it  booked  up. 
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At  the  tine  the  defendant •»  driver  arrived  at 
the  point  where  the  accident  bap pen® 4,  one  Healy,  a  fire* 

«an  attached  to  trte   first  station  above  referred  to,  was 
washing  his  automobile  at  the  fire  hydrant.     Apparently 
the  defendant**  driver  stopped  hie  truck  north  of  the 
alley  to  wait  until  He&ly  had  finished  washing    hie  oar. 
Healy  wae  called  aa  a  witness  for  the  plaintiff  and  testi- 
fied that  he  finished  vanning  his  oar  shortly  after  the 
defendant1  g  driver  arrived.     Me  testified  that  when  he 
was  through  washing  his  car,   the  defendant 'a  4rlwer,   who 
had  left  hia  truck  and  walked  ©war  into  the  engine  house, 
oaae  out  &nd  walked  baok  to  niti  truck,  apparently  to  driwe 
it  up  to  the  fire  hydrant;   that  he  did  not  hear  the  driver 
say  anything  to  anybody}   that  he  (the  witness)  got  into  his 
oar  to  move  away  fron  the  fife  plug,  and  *  pulled  up  to  the 
center  of  the  street  and  then  %  heard  then  ail  hollering  and 
a  little  boy  got  hurt.* 

Tony  AlbTvebt,  a  boy  ab©>  t  IS  years  old  at  the  time 
in  cues ti on,  testified  that  the  plaintiff  win  standing  about 
thee  feet  back  of  the  trudfc  when  it  amoved  baekseard  8  or 
10  feet*  knocking  the  plaintiff  down,  face  forward  with  his 
hands  stretched  out  eo  that  his  left  hand  was  run  over  by 
the  b&e*  wheel  of  the  truck;   and  that  he  did  not  hear  any 
warning  before  the  truck  backed  up  and  that  the  driver  of 
the  truck  said  nothing  before  he  started  the  truck*     The 
witness  named  several  of  the  group  of  boys  who  were  standing 
about  et  the  time.     Re  testified  that  he  was  standing  an  the 
curbstone  near  the  rear  end  of  the  truck,  with  a  boy  named 
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Nossk.     He  was  asked  whether  he  saw  anybody  chasing  beys 
away  froa  the  truck  snd  ha  aald  ha  did  not, 

Kdward  aback  «aa  a  bout  9  years  old  at  the  time 
of   tha  occurrence   In  question*      Ha  also  testified  that   tha 
plaintiff  «&8  several  feat  from  the  truck,  when  It  backed  up 
and  knocked  bin  over  on  hia  stomach,  •  *he  fall  dovn  and 
spread  bia  hands  find  the  hind  wheel  ran  orer  the  left  hand* 
Tha  truck  ran  tan  or  five  feet  back**     Ha  testified  further 
that  be  did  net  hear  tha  driver  of  the  truck  say  anything 
nor  did  ha  cone  around  behind  the  truck  before  he  started 
to  back.  -    *Ke  ,}ust  wont  on  the  truck  and  started*     He  did 
not  blow  a  horn*   *  •  *     I  did  not  ooe  any  boye  on  the 
truck  and  1  did  not  sea  any  boys  chased  away  froa  the  truck** 
On  eross-exasainatlon  this  witness  was  shown  a  written  state* 
aent  purporting  to  have  been  signed  by  hia  shortly  after 
the  accident  happened.     The  witness  identified  his  signature 
at  the  bottom  of  the  at&teaent.     He  was  asked  whether  he  told 
the  representative  of  the  defendant,  at  the  tiaae  this  stats* 
aent  was  taken*   that  he  saw  the  driver  of  the  truck  come  ou 
of  the  fire  house  and   tost  the  driver  told  the  boys  to  get 
away  froa  there*  andaleo  whether  he  told  the  representative 
at  that  tiae,   that  he  saw  the  plaintiff  on  the  curbstone  with 
one  hand  leaning  against  the  truck;   and  he  testified  that  he 
did  not  remeabef*       On  redlaeot  examination  this  witness  testi- 
fied that  he  never  read  over  toe  statement  prior  to  the  tlae 
he  wae  testifying.     He  further  testified  that  be  did  not  see 
the  driver  chase  any  boys  away  froa  the  truck  nor  did  he  hear 
hia  say  anything  to  the  boys* 
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Another  boy  In  the   group  who  were  present  at  the 
tin*  the  plaintiff  was  injured,  was  Charles  Reld.     He  was 
about  ten  rear*  old.     He  testified  that  after  the   fireman 
Healy  finished  washing  his  oar,  he  saw  the  defendants 
driver  go  to  his  truck,  north  of  the  alley,  and  sack 
up;   that  he  did  not  notice  whether  th€  driver  said  any 
thing  to  anybody  before  he  started  to  back;    that  he  did 
not  hear  htm  say  anything  before  ha  got  on  his  truck ;   that 
the  boys  who  were  present  at  that  tins  were  back  near  the 
rear  end  of   the  truck;   that  the  plaintiff  was  standing  back 
of  the  truck  and  was  knocked  down.     This  witness  was  also 
shown  a  statement  which  hehad  signed  shortly  after  the 
occurrence,  and  he  was  asked  whether  or  not  the  things 
sot  down  In  that  statement  about  this  accident  were  true, 
and  he  said  some  were  not.     Bo  was  asked  which  part  was  not 
truo  and  he  answered,  •whftre  he  yelled  to  the  boys.*     He 
was  ae&#d  whether  he  told  the  defendant's  representative 
at  the  tine  this  e tat  event  was  taken  that  the  driver  yelled 
at  the  boys;  and  he  said  he  had,     lie  was  then  asked,  "Then 
he  put  It  down  on  this  pa  pert4  and  he  answered,  "Tea,  sir; 
he  was  contradicting  »e  and  1   could  not  tell  it  strsnght** 
It  appears  that  this  boy's  parents  and  an  older  brother  were 
present  at  the  time  this  statement  was  taken.     He  testified 
that  neither  of  them  read  the  statement  over  at  the  time 
it  was  taken,  but  that  he  had  read  It,     He  further  testified 
that  the  boys  did  not  have  hold  of  the  truck  that  he  knew  of; 
that  he  did  not  see  the  plaintiff  fall,  as  he  was  standing 
over  in  front  of  the  engine  house;   that  the  plaintiff  was 
standing  back  of   the  truck  when   it  backed  up  and  he  was  not 
leaning  against  It.     Da  redirect  examination  he  testified 
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that  he  did  not  hear  the  defendant •«  driver  yell  to  the 
boys. 

For  DM  defendant,  the  driver  of  toe  truok,  one 
aenslk,   testified  that  when  Mealy  was  throu#  washing  hie 
car  he  (the  witness)  walked  &&o,<  fro*  the  engine  jjwii  to 
hie  truok  sad  saw  soma  boys  behind  it,  -  *k  whols   »ob  of 
them;    *  *  *   l  ohused  them  away  and  st&itsu  say  motor  and  as 
I  started  my  motor  i  heard  the*  th«re  again*  and  1   chased 
them  sway  again,  •  biased  them  to  pretty  near  47th  street 
again,  end  then  I  ©*«#  back  nnd  get  on  &ncl  the  first  thing 
X  heard  them  back  on;    I  fcaard  them  raping  on  the  back  of 
ths  truck  again.   *  *  *    and  I  got  out  and.  chased  them,  and 
titer  X  got  on  *  *   *  mid  eaw  no  on*  around  I  stavted  to 
hack  slowly,  and  1  don't  tit  ink  X  backed  i  feat  ©ban  X 
heard  a  hoy  scream,"     He  testified  tliat  vfcift  be  cabbed  the 
beys  away  ho  *  hollered  for  tnem  to  get  away  from  th««re  or 
youi  are  going  to  get  hurt,*     On  eroaa-ex&aiaation  this  wit* 
nees  testified  again  that  when  he  chased  the  boys  away  from 
the  truck,  *taey  ran  towards  4?th  street  and  they  scattered 
all  over  the  lot  across  the  street**     At  another  point  he 
testified  that  he  "chased  them  dean  to  47th  street  >  *  • 
This  time  I  chased  them  all  the  way  to  47th  street  about 
185  feet.     They  all  ran  toward  47th  street  and  some  a  little 
way  east.     X  went  to  47th  street  myself,   chasing  them  all 
the  way  *  *  •  and  when  1  got  on  the  last  time  2  heard  nobody.* 
He  testified  that   it  was  necessary  for  hi*!  to  'mok  the  truck 
up  a  little  before  going  forward  so  as  to  get  around  Healy*s 
oar  which  had  been  backed  into  ths  alley  and  w&s  "sticking 
out  of  the  alloy,  -  say  three  or  four  feet.* 
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The  testimony  given  by  the  latter  witness  aa  to 
the  reason  for  backing  bis  truok  does  not  find  support 
la  the  testimony  of  any  of  the  other  witnesses.     Accord- 
lag  to  the.  testimony  of  Realy,  his  nar  was  ml  ne*r  the 
aciddla  of  th«  straet  end  $tff%  feting  driven  away  f ro»  the 
fire  plug  M  the  time  the  plaintiff  was  hurt.     The  driver 
was  further  materially  co»tr*.diet«d  by  another  witness, 
for  the  Asfeniaat,  namely,   Thomas  Soherty,  a  boy  about 
twelve  years  Qld#  alio  testified  that  he  was  steading 
at  the    corner  of  47th  street  at  the  tiara  the  alaintlff 
was  injured*     H*  testified  he  saw  th«s  driver  get  off  hla 
truok  and  go  into   the  engine  house  but  that  he  did  not  aee 
hi«*  after  that  until  he  heard  th*  plaintiff  «*y  out,  at 
the  tt«  he  waa  injured*     la la  witness  testified  that  he 
did  not  hear  the  driver  say  anything  to   the  boya.     Certainly 
this  witness  would  have  given  very  different  testimony  if 
the  driver  had  done  all  the  "hollering*  and  chasing  he 
described  la  hla  testimony. 

One  Sullivan  waa  called  aa  a  witmess  by  the  defend* 
ant  and  testified  that  he  wss  standing  over  in  front  of  the 
fire  hou«e  at  the  time  the  plaintiff  was  hurt;   that  he  saw 
a  group  of  boya  playing  around  the  truck;   that  he  saw  the 
truck  driver  go  toward  hla  truok  and  then  he  noticed  the  boya 
running  the  other  way  *and  when  1  saw  one  boy  near  the  curb* 
stone,  near  the  back  wheel,  and  I  ran  and  picked  hla  up,* 
He  further  teatified  that  a  a  the  driver  went  toward  hie  truck 
he  heard  hla  say  something  but  he  did  not  hear  what  it  was; 
that  he  thou^it  ha  aaid  it  to  the  boya  and  they  fan  the  other 
way;   that  the  driver  waa  on  the  street  whan  he  s&id  something 
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to  the  boys  "straight  from  the  busper  of  the  true*;"    that 
the  pla  ntiff  was  bshind  the  rear  *tgbt  wheel  and  wsst  «f 
the  truck  when  he  picked  his  up.     On  eroes-esransi  nation  thie 
witness  testified  that  the  truck  was  standing  about  30  feet 
north  of  the  alloy  and  that  the  driver  wae  about  even  wit 
the  alley,  walking  fro*  the  hydrant  toward  the  trudfc,  *nt 
the  tias  he  said  thie  thing,  whatever  it  wae  I  *  *  and  the* 
he  walked  right  no  send  then  ran  around  the  truck  on  the 
eaet  aide  of  it, sad*  a  oirolo  around  it  and  ease  bask  on 
the  weet  aide*' 

the  defendant  offered  in  evidence  the  two  written 
statements,  one  signed  by  the  witness  xoeek  and  the  other 
by  the  wltneae  Raid.     %f  st&tesent   signed  by  fossk  waa 
to  the ||f feet  that  he  did,  not  see  the  driver  of  the  track 
chase  the  hoys  off  the  truck;   thai  he  taw  the  driver  of  the 
truck  ©o«e  out  of  the  fire  house  and  he  told  the  hoys  to 
go  away  froja  there;   that  he  aaw  the  plaintiff  on  the  euro 
with  one  hand  leaning  against  the  track;   tfctt  the  tru<* 
backed  up  about  I  foot  Msf   tb*   p&eixttff  fell  down  *rm& 
the  wheel  ran  over  hie  rlgjfet  hand**     The  statement  signed 
by  moid  w&s  to  the  effect  that  the  driver  walked  or«r  toward 
hia  truck  and  yelled  to  the  boye  that  were  steading  tb*re, 
to  look  out  as  he  was  going  to  back;   that  he  noticed  the 
plaintiff  leaning  ag&Anst  the  side  of  Nad  trv.sk;    that  the 
truck  becked  up  uid  the  plaintiff  fell    to  HM   pMttss  naar 
the  baok  wheals;   that  the  back  of  the  truck  did  not  strike 
the  plaintiff  but  when  the  truck  raoved  the  plaintiff  was 
leaning  against  the  aide  and   that  *ie  hew  he  fell,* 
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The  rmly  other  witness  In  the  ones  was  the 
doctor  who  took  ears  of  the  plaintiff's  hard.     Fros 
his  testimony  tt  sppears  that  th<re  was  a  out  across  tht 
bask  of  the  left  hand,  extending  dost  throu#  the  woo 
MltSSS  the  Index  finger  »n$  the  thuab,  and  t*§  cut 
extended.  semes  ffcS  surface  of  the  palm  of  the  hand  or 
▼try  nearly  morose.   The  bone  opposite  the  index  finger 
was  broken  end  orushad  at  its  upper  end.     The  oat  across 
the  hand  was  through  the  skin  and.  fa  sol  a  and  several  of 
the  tendons  running  throws^  the  f tools,  were  severed,  ♦ 
These  tendons  eontrol  the  fingers  of  the  hand.      Infection 
developed  In  Use  on*  located  In  the  palm  of  the  hand  but 
apparently  did  not  proro  serious.     *«  the  wound  healed 
the  thumb  was  drawn  in  toward  the  index  finger.     The  plain- 
tiff was  taken  beak  to  the  hospital  where   the  doctor  p9*- 
formed  whet  he  called  a  plastio  operation  so  as  to  increase 
the  siss  ol  the  was  between  the  thumb  »nd  the  index  finger 
and  give  greater  freedom  of  saovesient.     The  doctor  testified 
that  "there  was  not  much  result  fro®  the  second  operation;* 
that  the  thumb  was  contracted    nd  drawn  in  against  the 
index  finger;    that  ankylosis  was  present  in  the  first 
metacarpal  bone;    that  the   thumb  bad  very  1  litis  motion  in 
it;   that  there  was  some  monies  in  the  fingers  but  that  the 
plaintiff  possessed  no  strength  in  the  grip;   that  he  could 
eless  the  fingers  but  could  sot  "sake  a  tight  fist;*  that 
when  the  plaintiff  closed  his  hand  as  tight  as  he  could* 
there  was  about  an  inch  between  the  fingers  and  the  palm 
of  his  hand;   that  his  inability  to  close  his  hand  was  caused 
by  the  presence  of  soar  tissue  in  the  passer  fascia,   and 
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that,   la  hi*  opinion,   this  condition  oJf   the  hand  was 
permanent.      The  testlnony  shows  that  the  plaintiff 
was  left  handed. 

In  support  of  its  appeal  the  defendant  contends 
that  the  physical  injuries  to  the  plaintiff's  left  hand 
•how  that  the  accident  could  not  have  happened  in  the 
manner  sought  to  be  proved  toy  the  evidence  submitted 
in  hie  behalf,  and  therefore,  that  the  plaintiff  had 
failed:  to  snake  out  hie  cane  ae  charged  in  the  declaration. 
In  our  opinion  this  contention  is  not  tenable.     It  may 
not  reasonably  be  aaiet  that  the  plaintiff  could  not  have 
been  struck  and  knocked  ever  and  could  Mil  have  frllen 
in  the  as&nner  he  and  his  s&tnecaes  described  and  receive 
the  injuries  to  bis  left  head,  ae  those  injuries  were 
described  by  the  doctor,     the  argument  advanced  in  be- 
half of  the  defendant  is  that  if  the  plaintiff  has  been 
knocked  over  in  the  sinner  described,  &&t)  the  truck  had 
backed  up  so  that  the  rear  right  wheel  ran  over  hie  left 
hand,  it  would  have  been  inevitable  th&t  the  little  finger 
side  of  his  hand  would  have  been  injured  and  crushed*  but 
as  the  evidence  shoved  that  that  side  of  his  hand  urns  not 
hurt  at  all  but  that  the  injury  extended  aoroes  both  the 
upper  and  lover  sides  of  the  hand*  from  the  web  between 
the  thuab  and  index  finger  to  a  point  about  opposite  the 
fourth  finger,   it  followed,  as  a  physical  fact,   that   fcfre in- 
jury could  not  have  been  received  as  the  plaintiff  and  his 
witnesses  testified  it  was.     There  le  no  teetiaony  in  the 

reeord  choking  the   condition  of  th*  pavement  ;>f  the  street 
at  the  point  where  the  plaintiff  received  hie  injury,      it 
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nay  well  be  that  the  little  finger  side  of  the  plaintiff* 
hand  wme  protected,  either  by  a  depression  in  the  pavement 
or  by  the  presence  of  sosie  object  such  as  a  stick  or 
stone  lying  on  tbe  pavement.  There  are  several  situations 
that  May  hare  been  present  to  as  to  result  in  the  Injuries 
which  the  plaintiff  received  and  In  the  manner  described 
by  him.  Tb«r*  might  be  something  to  the  point  thus  urged 
by  the  defendant,  if  there  were  testimony  shewing  a  per- 
fectly smooth  surface  la  the  pavement  at  the  point  where 
the  plaintiff  was  lying  at  the  time  the  injuries  were 
received*  there  Is  very  little,  if  any,  substantive 
testimony  In  the  record,  tending  to  contradict  the  des- 
cription of  the  occurrence  as  testified  to  fey  the  plain- 
tiff and  bis  witnesses,  is  pointed  out  by  counsel  for  the 
plaintiff,  the  written  statements  si  pi*  -  by  Nosek  and  Bald 
say  not  be  given  the  effect  of  such  testimony.  At  most, 
they  may  merely  be  given  the  effeot  of  tending  to  show 
that  the  witnesses  at  one  time  made  statements  which  worm 
not  in  accord  with  the  testimony  given  by  them  on  the  trial. 
The  statements  were  proper  for  the  jury  to  take  into  consider- 
ation, in  weighing  the  testimony  of  the  two  witnesses  in- 
volved. Much  of  the  argument  advanced  in  support  of  this 
point*  ssvde  in  behalf  of  the  defendant  goee  to  the  cues t Ion 
of  the  value  of  the  testimony  given  by  the  companions  of  the 
plaintiff,  in  support  of  his  case.  That  was  a  matter  for  the 
Jury  to  weigh  and  determine.  In  our  opinion  the  record  is 
net  such  as  to  warrant  this  court  in  saying  that  the  ver- 
dlot  reached  by  the  jury  is  against  the  manifest  weight 
of  the  evidence. 
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The  fltTnUlnyl  further  contsnde  that  the   trial 
court  erred  in  refusing  an  1  net  met  ion  requested  by  it, 

in  which  It  was  sought  to  tell  the   Jury  that  if  they 
believed  from  the  evidence  that  at  the  time  the  plaintiff 

wae  inured  he  *wm»  standing  on  or  near  the  west  oar© 
of  Elisabeth  street  and  aear  the  west  aide  of  the  defend* 
ant's  auctmobile,  at  a  point  semevh«r«  between  the  front  and 
rear  wheels  of  eald  automobile,  and  that  he  was  then  and 
there  leaning  a^ainat  or  had  hold  of  the  west  side  of 
eald  autoaobils,  and  that  while  plaintiff  we  a  in  that 
position  the  automobile  was  backed  up,  thereby  throwing  the 
plaintiff  so  that  His  left  hand  was  naught  in  or  run  over 
by  the  rear  right  wheel  of  amid  automobile,41  then  they 
should  find  the  defendant  not  guilty,     for  the  reasons  we 
have  already  had  occasion  to  refer  to,  we  are  of  the 
opinion  that  this  instruction  was  properly  refused,     in 
far  as  the   eh&raeter  of  the  injuries  to  the  plaintiff  *« 
left  hand  are  concerned,  we  fall  to  see  that  they  supported 
the  theory  outlined  in  this  instruction  any  more  than  they 
did  the  theory  involved  in  the  plaintiff's  declaration  and 
in  the  testimony  submitted  in  sup-port  of  it.     Furthermore, 
ns  already  pointed  out#  th^re  was  no  substantias  testimony 
in  the  record,  showing  or  lending  to  show  that  the  injuria* 
were  received  by  the  plaintiff  in  the  manner  described  in 
thie  instruction*     the  written  statements  of  the  two  boys, 
introduced  in  evidence,  my  not  properly  be  given  suob 
effect*       Some  elements  included  la  the  instruction  are 

not  supported  by  any  evidence  **  M% 

Another  instruction  submitted  by  the  defendant 


■ 

- 

■•      ■  ., 

■ 

.--■:, 


-13- 

sought  to  advise  ths   jury  that  the  lav  does  apt  require 
that  a  lookout  bo  stationed  on  the  back  of  a  truck  when 
being  becked  up,  but  that  all  that  is  required  of  the 
driver,  is  ordinary  oare  in  going  for*  rd  or  In  b-oking 
up*     It  If  eon  tended  that  the  trial  court  erred  in  re* 
fusing  this  instruction  alee.     It  is  never  error  to  re- 
fuee  an  instruction  which  merely  contain*  an  abstract 
statement  of  the  law*     Moreover,   there  was  no  such  issue 
or  contention  in  the  ease.       Instructions  which  the  trial 
ocuTt  did  giro,  fully  cowered  the  question  of  the  extent 
of  the  oar*  required  of  the  driver  of  the   truck. 

It  is  urged  further  by  the  defend  at  that  the 
verdict  is  grossly  excessive  in  view  of  the  injuries 
received  by  the  plaintiff,     so  have  theretofore  referred 
to  the  extant  of  those  injuries,  as  testified  to  by  the 
doctor  who  took  ©are  of  the  plaintiff1*  hand,     The  plain- 
tiff testified  that  he  oowld  not  pull  with  his  hand  and 
also  that  he  could  not  hold  a  knife  or  a  fork  in  it* 
Be  testified  that  the  injured  hand  was  weaker  than  the 
other}   that  it  was  affected  by  changes  Of  the  weather, 
and  that  it  felt  cold  r  than  the  other  hand,  at  tines* 
St  would  soon  from  the  testimony  of  the  doctor  that  the 
condition  of  the  plaintiff1*  hand,  as  described  by  him, 
is  permanent.     H*  testified  that  the  condition  of  thi* 
hand  wa*  not  such  as  would  bo  likely  to  change  materially 
as  the  plaintiff  grov  older,  although  the  injuries  were 
received  when  he  Vng  comparatively  young.     That  the  in- 
juria* will  result  in  a  very  material  impairment  in  the 
use  of  the  hand,  is  certain.     Taking  all  the  elements 
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inrolred  into  consideration,  we  are  unaole  to  say  that 
the  damage*  fixed  by  the  jury  axe  suob  as  eouldwarrant 
this  court  in  disturbing  the  verdict. 

For  t'-e  reasons  stated  the  judgment  of  the 
Superior  Court  is  affirmed* 

imam  affirmed* 
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Anpt>l  leaf. 
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OF   CKXOA40, 


J  I.A.  66 

Opinion  filed  Jan0   20,    19260 


MR,  HBttHJHQ  HWIilll  YSOMSOi  delivered  t»e 
opiaioa  of  the  eourt. 

8y  thie  appeal  the  d*fen$aat  eeeito  to  reverse 
ft  Jadgssent  for  gloO.OO  recovered  against  his*  ia  the 
Municipal  Oourt  of  Ohioago*  by  the  plaintiff. 

By  hit  itatMMt  of  ol«i«  the  plaintiff  alleged 
that  hi*  claiaj  MM  for  #160,  being  i  telaaee  duo  for  « 
*  Hud* on  autaaobUepoa?  Ho,   90016,   engine   tie*   $4804,   sold 
aad  delivered  to  the  defendant  at  hi«  ?.peolal  instance  aad 
reoueet  on  November  18,  1933.     that  said  dof*nd»nt  prosieed 
to  pay  the  aaae  la  install  aente  of  fifty  and  ao/loo  (#80) 
dKllo.ro  eaca,  payable  one  laot&ilaont  in  e*dh  of  the  »  mtao 
of  Deeeaber,  1923,   January,  1934,  and  February,  1934, 
rieiatiff  farther  states  that  the  defendant  dre*  «p  ia  bio 
ova  hand  writing  end  signed  a  proalesory  aot«,  dnted  Nov- 
ember 18,  1984,  for  one  hundred  fifty  (1150)  dollars,  pay 
ablo  to  tho  plaintiff  ia  inatsllaaato  ao  above  deeerlbod. 
That  though  often  repeated,   tho  defendant  had  refute     to  pay 
the  e*ae,  to  the  dosage  of  the  plaintiff  la  the  mm  of  one 
hundred  fifty  and  no/loo  doilara  ($1S0).     ihsrefere,  be 
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bring*  his  suit.* 

The  sole  point  raised  by   the  defendant  in  support 
of  bio  appeal  io  that   IN  statement  of  elai*  MM  iaeuffi- 
oient  to  state  a  cause  of  action  m§  th%t  the  trial  court 
erred  in  denying  the  deftniaut's  notion  to  strifes  the 
•ta  tenant  of  claim. 

The  point  contended  for  io  without  fieri  t.     In 
our  opinion  the  stateaent  wnui.d  be  good  as  a  eo«smea  law 
declaration,  according  to  the  authority  cited  by  defendant 
himself.     2  Daniels  on  negotiable  Instrunenta,  Sth  Kd.  3eo< 
1199     the  plaintiff  milages*  in  his  statement  of  claim 
facts  fron  wfeiea  it  appear©  that  he  is  the  payee  of  the 
note     awed  open*     Furthermore,  this  was  US  action  of  the 
fourth  class  in  the  ^tmioipnl  court  of  ©linage.     In  such 
an  action  no  written  pleadings  are  required  and  the  case 
le  whatever  the  evidence  introduced,  makes  it.  ft  deer  ton  v. 

ft  a,  i.  ft  ff  fc  |^  840  in.  nil  fteaton  j  flfe.  v.  am 

Waning  ft  gfg.   Oo..  211  111.  App.  804;  jjflWel  ff  MMMfc 

327  111.   &pp.  40G.     The  re  card  shows  the  court  a  earn"  evidence, 

but  the  record  does  not  contain  it.     *e  must  aseuno  it  was 

sufficient  to  support  the  Judgment,     the  et^teaent  of  eiale 

In  the  oase  at  bar  appraised  the  defendant  fully  as  to  what 

the  ola la  ef  the  plaintiff  canal  sited  of  and  the  nature  of 

his  demand,  which  is  sufficient  to  comply  with  the  reoulremente 

of  the  statute.     Cehill**  Illinois  statutes,  ch.  ST,  Par.  438. 

For  the  reasons  stated  the   jud^sent  of  the  Municipal 

Court  is  af firssed. 

ITITBOT1, 

mum  a«d  o'cx)ir»-Gft,  4J.   apfcuiu 


»-*    ■■.-....   a.    ?;.     :,  .     ftl     •-  t    <•*.■   I   '3**1    #ttl«|     Ufi*l   |ff| 

i  »*#  #«4*  mi  inn*  ^ Jit  !• 

■ 


. 


■  • 


34?  -  30800 

4AXB  HLOOUKlfTHAL,    ST  Ai, 
Appellate, 


F.   f.    <*OoLfGRfH  00., 

a  Corporation, 

Appellant. 


■UfttSfcali  wm 

240  I.A.  660 

Opinion  filed  Jan.   20,   1926, 


HI.    M&8X1XES0  J0STXOX  TKCW»0«  daUrared  tha 

apiaion  of  the  court* 

la  their  atateaaat  of  claia  the  plaintiff* 
alleged  that  la  April,  1914,  one  Hellendar  and  wife 

leneed  certain  pimtaw  to  the  fllfHiiiml  «©»p».ny,  by 
a  certain  leaae,  copy  of  vhltfe  **e  ettaefead  to  the  state* 
coat  of  elaia,     f  H»  laaea  KM  for  a  period  of  10  JiiMl 
the  prealees  oovered  ay  it,   included  part*  of  two  buildings, 
oao  ia  the  front  af  tita  preaieea  and  the  other  in  the  rear. 
The  plaintiff  alleged  thai  acaetiae  ia  1916  th*y  aaaulred 
titla  to  this  property  la  fee  eiaple  and  the  lcaao  ia    *mee- 
tloa  aao  aaalgaed  to  thea  in  writing,  and  tbat  the   laf eadp 
aat  attorned  to  the*,  fhoy  further  alleged  that  at  a  part 
of  th«  consideration  of  tat  lotting  of  the  preaieee  to  the 
defendant,  the  latter  obligated  iteelf  to  make  oertain 
repair*,  eoaatlae  after  fc*y  1,  1917,  and  prior  to  the 
aspiration  of  the  leaee.  If  ah  lea  repair*  the  tee  build- 
lags  would  be   joined  together.     They  further  alleged  that 
they  often  reoueeted  aa-i  demands -i  tbnt  the  defends nt  «&fee 
these  repair*,   auob  request*  end  de-anad*  being'  an  da  after 
May  I,  1917,  and  prior  to  April  SO,  1824,   the  data  of  the 
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expiration  of  the  lease,   but  that  thm  doft-'-ndant  failed 
and  neglected  to  perform  It*  obligations  under  the  ie»se 
with  gSfSHsISS  to  th«  repilfi  and  £' ailed  and  ajjloiil  te 
join  the  two  buildings  together  la  ftoasrdanee  with  tbs  pro- 
visions of  the  JiMna     The  plaintiffs  also  alleged  that 
tha  fair  Mid  reasonable  seat  of  the  work  re©,uir®d  to  smke 
the  ehnngsa  ad  iHpi'fcWI  jsWIiltittla's'  was,  la  ipni  1§M# 
the  sum  of  |5#(K>0|    that  the  .mfimiHil  la  thais  1917,  bad 
aeknowlsdged  la  writing  Its  obligation  to  do  this  work  tout 
stated  that  it  did  aot  dssire  to  incur  Hit  ItJUBIf  at  that 
tiae;   und  that  the  work  had  a#Y»ir  INNS  don®,  wfcersfsrs,  the 
plaintiffs  brought  this  action  to  raoowar  froa  tho  defend* 
sat  tho  fair  and  raaaoaahla  oast  of  doing  it. 

The  4s  fan  *«n*  aoapany  filad  an  affidavit  of  asrits  setting 
up  as  its  #aly  itfsssH  what  ss&ouated  to  a  plea  of  ran 
ad  ladles t&.       this  contention  was  based  oa  in  action  whish 
the  plaintiffs  had  breast  jfislltttf  the  defendant  la  teceatos* 
1919,  la  which  action  the  plaintiffs  haft  also  sat  up  the 
failure  of  the  dsfen-'ant  to  sake  those  changes  and  repairs 
which   lfc«y  contended  the  lease  sailed  for  and  in  which  notion 
1&ay  sought  to  compel  th«  flsflinftlltt  to  pay  the  fair  end 
rsasonahls  soot  of  asking  the  saangss  sac:  resairs,  which 
east  saa  than  alleged  to  be 


flie  plaintiff  later  filed  an  amended  statement  of 
claim  la  th«  oaas  at  bar*  w^loh  smde  substantially  tho  aaae  alls* 
eatioas  aa  t*s  original  statement,  on*  with  greater  particular- 
ity,    it  eill  not  be  necessary  to  ?ef*r  to  those  allegations 
in  this  opini.n,     SH&sasusntly*   the  I  ef«a-i*nt  filed  an  sssnoV 
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soot  to  ito  affidavit  of  taerlta,  by  aiding  an  additional 
defines,  naasely,  •  denial  that  the  fnl*  and  woeonable  coat 
end  value  of  the  voile  required  for  tit©  making  of  the  xt* 
poire  and  ianrov-a«ieate»  in  the  month  of  Aprils  1334,  wan 
the  an*  of  oo»OQG, 

The  ie«*ue*  iolmcd  on  tneoe  isleadiagn  Men  (Nip** 
alttel  to  th#  oourt  ana  the  eouvt  found  the  inmate  In  favor 
of  the  plaintiffs  end  aaaeoeed  their  dnaagea  at  the  sua 
of  $6#00Q#  and  Jne^nemt  una  entered  a?pin»t  DM  dofandamt 
for  that  nnount*     To  rove  roe  that  Judgnent  tho  defendant 
perfected  thie  appoal. 


0a«  of  tha  e*Hatentii*ne  wtvaaeed  fey  the  do fondest 

In  ottpport  of  ito  inpfaa  ia  that  tho  leoeo  ehoi.>ld  ho  IllHl 
strongly  ontnetxnod  ogeiant  the  plaintiffs,   they  ho  tag 

aealguaee  of  tho  leaner,  and  that  os*d*r  such  a  **onatTU©» 
tioa  of  the  varioue  elanaee  in  tho  leaoo,   the  defendant  nag 
not  obligated  to  make  the  rep**ir«,  no  els  tied  by  th®  pin la* 
tiff  a,     With  vefrrono®  to  that  contention  it  i«  sufficient 
to  any  that  tha  defendant  ia  not  in  1  poslti&n  to  sake  It, 
in  ▼to*  of  tho  plnadinge.     The  ttfifdfcdaat  ouat  be  confined  to 
auoh  defences  aa  it  ohoao  to  aot  up  ia  it  affidavit  of  marl  to* 
So  audh  defence  ia  to*  re  Mentioned,     in  their  atatooont  of 
olain  tha  plaintiff  a  alleged  that  under  the  lean*  the  de- 
fendant eon  oblige  tod  to  aekc  tag  ropalre  and  literati one 
in  creation  aoatatiae  during  th*  torn  of  tha  lease,  hut  not 
until  after  Kay  1,  1917  •     that  contention  and  allegation 
advanced  by  tha  plaintiff o  in  their  atatonent  of  olain  *aa 
not  denied  by  the  defendant  in  ito  affidavit  of  atari ta,  etthar 
no  originally  filed  or  na  later  aaanded.     All  waterlal  ©attere 


■ 


-■■:  • 


,-,  4J 


I  v 


■    i 


: 


I 


, 


alleged  by  the  aoapiainanta  in  their  statesent  of  elala 

ftad  not  denied  or  trawersed  toy  the  deftn-iaat  la  it» 
affidavit  of  raerits  axe  to  be   taken  a»  adwittsd*     That 
being  th*  situatioa*  the  defeadaat  easaot  be  heard  to 
rale*  that  point  now. 

Another  ooat^ntlon  adwanoed  by  the  defsadsat  la 
e«p.ort  of  Ite  appeal  is  that  the  plaintiffs*  although 
purporting  to  out  ae  assignees*  did  not  eoaaly  with  see t ton 
18  of  IN  Practise  *et*  &&d  aaks  the  affidavit  there  re* 
quired*     Ae  la  th«*  eaas  of  the  poiat  last  referred  to,  so 
here*  this  defense  was  not  Interposed  by  the  aefen--**at,« 
pleading  la  the  trial  court*     tta**ovw:r*  wo  are  of  the 
opinion  that  taction  18  has  no  sp  plica  tlo*  to  the  aeaigaaent 
of  s  lesaa*  That    section  has  to  do  with  any  ehose  in  motion* 
not  negotiable,     Ha***  parties  purchase  property  which  is 
under  len.ee  sad  taken  an  assigaaeat  of  the  lease  and  the 
tenant  attorns  to  the®,  it  eee&s  quite  si  say  that  the  rights 
they  haws  acquired  under  tha  aseigascnt  my  mot  bs  properly 
desorlbsd  as  ohoss  la  action,     fferr  *♦  Florentine  alabaster  oo. * 
174  Til*  APP.  aggj    Oehllls  111.    tts,   fla.   80  **0,14;    5  fl.J.847t 
851$  84  Oye.  879. 

fat  a&ln  saatsatloa  adtaaosd  by  the  8sf>a8*at  la 
support  of  Ita  appeal  is  that  the  pri  ix  aotloa  brought  by 
the  plaintiffs  against  the  JeJbaHs>Bt»  rsfewredta  by  the 
letter  in  its  affidavit  of  aerlts*  is  res  adludloats.  and 
thersfors *  a  ooaplcte  bar  to  the  present  action.     In  our 
opinion  that  contention  is  also  untenable,     the     l&lntiffs 
©onosde  that  iseues  which  the  pfertlea  ha -a    foraerly  litigated* 
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it*  appears  item  fat   reaora  In  the  oa»t,  and  also  ell  isa-uss 
which  either  party  in  the  oneroiee  of  reasonable  dlligana* 
•ijrht  h**ve  b*ou _rt  foTV&rd  oasl  bad  adjndieated  ia  that 
eenae,  arc  sarrsd  ia  »oy  subsequent  aetian  by  the  doetrins 
of  rjjs.  ad  .judicata.     Bat  It  i«  ooiatsd  oat  that  tartar  the 
pleadings  ia  too  ®»®a  at  bar.  It  in  edalttad  that  the   teras 
of  the  lease  were  eunh  as  io<  bbHgs&ts  the  <tofea*aat  to  aake  the 
repairs  sad  alterations  ia  auestloa  at  ooae  tias  foliating 
my  1$  l»lf,  im&  bete  *  apm  30,  lSfta,  froa  which  it  it 
eoateaded  that  when  t*je  <.l*>-iB  tiffs  brought  an  aetloa  up  til 
ths  defsn-aat  ia  Bseeaasy  1§19»  seeking  to  resarsr  daaages 
by  reason 'of  the  feilagNi  failure  if  ISM  dai^aJWat  to  *t.ke 
these  repairs  end  alterations  ae  r*o;«ix*&  ojr  the  le*«s#   they 
pssssa sad  at>  ri.U  of  aeti»n  ia  ias  pianists*     n    that  btla? 
the  ©s,«#  tat   rendition  of  I   jud&sot  of  nJiJL  caging  ir4  the 
?>rior  nstloa  dose  not  h*r  the  present  action.     That  is  a 
corxest  ststsasat  of  the  las*     Haaoa  r.   ftohopClla*  185  111, 

isa,  isra  -  isot  jfe,n.n  jttJ  I  jgaaaaatt  aaa  ▼*  I^saU'  ®®o  m. 

App*  ©OB,  ftlS,     the  ssfaateat  seen*  ti>  aeat  thto  ooatoati^a 
sdvanoed  hy   gal  plaintiffs  by  pointing  ant  that,   ia  antlllg  the 
osatentlun,   the  plaintiffs  aesane  that  the  trial  SHHTa  ia  ISM 
first  suit  brought  by  thea,  diswlssod  the  suit  bseeuse  it 
ems  preaeturaly  brought,  whereas,  the  oontmry  is  apparent* 
ia  wiea  of  the  fast  that  the  rsoord  disaleees  Hftt  in  that 
prior  notion  the  oowrt  allowed  the  plaintiffs  to  saend  thai* 
statement  of  BlsaH  eaver*!  tiaos,  and  that  laas  motion  «■  the 
pert  of  the  trial   sBSYs  is  ine«n*iet#nt  with  say  tana  wie    . 
On*  assantlsl  reqolaits  to  a  sueoesefnl  plea  of  res,  *dladio»ta 
Is,   that  the  two  onuses  of  aotioa  involved  sere  tae  snas  &ad 
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that  the  issusg  sought  to  to*  rsised  i     the  se«o#s'  motion 
wore  properly  !»fo>*e  tbe  •mart  In  the  oris*  action,  end 
pasted  upon,     that  this  situation  If  not  presented  in  the 
sass  at  bar  Is  ole&r  fro*  the  fast  that  It  is  apparent 
on  th«  Ikon  of  the  reoord  that  at  the  tins  the  plaintiffs 
oroaght  their  prior  notion  they,  in  fast*  had  no  sans* 
of  notion  at  all#     Iti  that  situation  it  Is  iw&atsrinl 
what  reason  say  hairs  netu&ted  tfef  osurt  in  the  i?rior 
notion,  in  dismissing  the  suit  and  entering  a  Jndpteat 

for  the  reasons  stated,  fee  judgnent  of  the 
Uunloipal  Court  is  affimsd. 


TAILOR  &m  O'QOMttOn,   «V.    gGSOtm. 
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JAMR8  0.   rm?IS,  airtetor  general 
of  Railroads* 

appellee. 


■ 


aMUi  rnoH 

or  au^oo. 


THE   TAIMB  ftZLXOA  OCftUPAllY,   ft  oorp., 

Appellant.      I     240   I. Ae    66 

Opinion  filed  Jan.  20,   1926, 


hr.  pftsdimio  juftYHfr  Thomson  dourored  the 
opinion  of  too  court. 

fho  plaintiff,   director  a«a«M  of  %11  roads, 

Iwraaght  this  notion  against  the  defendant  company  to  recover 
«  olain  for  freight  on  i  carload  of  Hi  Ion  transported  frop 
Eloo,   Illinois  to  foot  St.  Lonin,  Illinois,  m^  fren  tfteto  to 
Sells*  onfca  me,  Ohio,  and  f  ran  the  latter  point  to  ffltloftgo* 
amounting  to  $254, 8S.     The  defendant  took  the  position  that 
It  «n«  liable  only  for  the  freight  fron  II oo  to  foot  ?t* 
Louie  end  fron  the  latter  point  to  Chicago  dlreot,  amounting 
to  fTS.TS.     This  dispute  Mt  autonitted  to  tfce  trial  court 
without  a  Jury  on  n  stipulation  of  facts*  it  being  under- 
stood that  the  ©ovi rt  Mi  to  enter  Judgment  in  fare*  of  ttts 
plaintiff  for  either  one  or  the  other  of  the  above  amounts, 
depending  upon  whether  the   court  agreed  with  the  contention 
nade  toy  the  plaintiff  or  *lta  that  node  by  the  deiend* 
ant.     The  ©curt  held  in  fare*  of  t>se  plaintiff  ani  entered 
Judgment  against  the  dofen  tant  for  1854.83.   To  rsreres  that 
judgment  13)0  deftn  iant  has  perfected  thio  appeal. 
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The  faots  stipulated  **t«  to  the  effect  that 
ea  January  ?»  1930,   the  (toffendftat  311  la*   floapany  delivered 
the  ear  la  cuewtion  to  the  »©bile  |  Ohio  Railroad  Company 
at  Klco,   minoit,   eottelgaed  to  Gneries  ft.   Sargent  Oonpany 
at  Oisweland,  Ohio,  the  rallron«  eoapany  delivering  to  ths 
811  lea  Ooapany  an  appropriate  bill  of  lading*     The  ear  was 
designated  ee  Oar  8I*-4616S!.      It  reached  Kaat  Bt*   Louis  at 
4  A.M.   January  9,   and  test  evening  at  9:90  0'clocfc  was 
delivered  toy  the  BjtftlJ  a  Ohio  JaalW <  to  what  Is  referred 
to  as  the  ?  #  0*   Belt,  for  a  switching  aeweaent  to  the  nig 
Frur  Hail  roan*     After  being  delivered  to  the  81g  Four,   the 
ear  ewe  started  on  its  my  over  the  latter  rend  to  Indians!" 
voile*  Indiana* 

On  the  following  afternoon*  January  lip  &*  8.00 
o'clock  toe  western  mien  telegraph  operator  at  %%at  St. 
Louie  reoeived  a  telegram  fro®  fames,   Illinois,  Eddreseed 
to  the  agent  of  the  labile  &  Oslo  Railroad  at  East  St. Louis. 
readingi  »Held  northern  iaolfle  forty-flee  one  slaty  tee  for 
instructions.   fasms  Sill  en  Go."     this  telegram  was  relayed 
by  the  *e»tern  Onion  to  the  Mobile  *  Ohio  Ooapany  operator 
at  8.46  F.M*   on  the  saae  afternoon,  January  10,  and  it  aaa 
delivered  to  the  ehlsf  clerk  of  the  Inbound  earload  freight 
department  of  the  railroad  company  at  4:40  ?,m.»  January  10, 
vhioh  was  Saturday*       On  Monday  storaing,   January  12,   in  ths 
aoming  mail,  the  Mobile  A  Ohio  Fail  road  company  raoeived 
I  letter  from  the  defendant  enelosiitg  the  blli   of  lading  cover- 
lag  this?  shipment  end  reouesti  g  it  to  •reooneigm  this  oar  to  tfc 
following  address,    •Tamms  Silica  Co*£  Tookers  warehouse  %  Erie 
Delivery  -  Chicago,   lilinole*   •  *  •     In  the  sveat  this  oar 
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has  left  four  lines,  plea*?*  tie  kind  enough,  to  handle    • 
with  proper  officials  so  that  it  will  $©  int?  Chicago 
aa  reouefcted  above.*     at  lit 45  that  aiomlng,  after 
receiving  thia  letter,   the  agent  of  the  Mobile  a  Ohio 
Railroad  sent  &  telegr»a  to  the  agent  of  the  Big  Four 
Railroad  at  East  St.  Umie,  requesting  hiw  to  intercept 
the  oar  in  wueetian  nnd  divert  it,  giving  the    tireotione 
which  had  bean  *»  ceived  tn  the  letter  fro.*  the  def and&nt. 
At  the  saao  tine,   this  agent  advised  the  defendant  tor 
wire  that  the  oar  had  boon  delivered  to  the  Big  Four 
on  January  9,  and  that  he  had  "Hired  connections  to 
divert.*     When  thio  telegram  froo  the  agent  of  the  Mobile 
*  Ohio  Railroad  res  ©bed  the  a^ent  of  the  aig  roar,  the 
oar  had  loft  Knot  St.   Louie  for  Indianapolis.     The  agent 
of  the  Big  row  wired  the  agent  at  Indiana p  U»  to  divert  tfc" 
oar  an-  per  the  instructions  whien  w*r*  forwarded.     This 
telegma  was  resolved  by  the  agent  of  the  Big -Four  at 
Indianapolis  about  IS  hours  after  the  oar  had  arrived  there 
sad  boen  sent  on  its  war  toward  Clare  land,     as  soon  as  the 
agent  at  Indiana  to  lie  rooeived  the  teiegraa  referred  to,  he, 
in  turn,  wired  the  agent  at  Bellefoataine,  Ohio,  to  divert 
the  oar  to  Obi  ©ago.     Thio  telegram  was  seat  at  BtOc  p.m. 
on  January  13.     The  oar  was  forwarded  from  Belief  nnta ins 
at  3:©0  o'clock  on  the  following  morning,  January  14,  and 
was  not  diverted  until  it  arrived  at  the  railroad  yards 
at  Cleveland  on  January  IS.     It  is  admitted  by  the  d«f#nd- 
aat  that  the  instruetions  fron  the  railroad  agent  et  Indiana- 
polis were  placed  in  tiae  to  accomplish  the  diversion  at 
Belief oatalne,  oonsoouently  the  plaintiff  makes  no  olain 
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for  the  tvi&it  tvom  that  point  to  Cleveland  and  then  to 
Chicago,  out  Units  its  elalm  to  the  freight  from  fleo, 
Illinois,  to  Belief  ontalne  and  fron  there  to  ahiesgw.* 

A«  stated  by  counsel  for  the  defendant  In  the 
brief  filed  in  this  court,   the  chief  oontenti  n  in  this 
oneo  has  to  do  with  the  oonetruetion  to  he  given  the  tele* 
gram  sent  by  the  defendant  on  January  10,  wher#ln  it  re* 
cmeetcd  the  Mobile  A  Ohio  Railroad  Oonpany  to  hold  the  ear 
for  further  instructions .     it  is  the  do  fen 'tent's  conten- 
tion that  the  railroad  was  negligent  in  failing  to  eonply 
with  the  request  in  that  tele  gran  and  to  accomplish  the 
diversion  of  the  oar  at  Eant  8%,  Louis,      Ooiansel  say  in 
their  brief  filed  in  this  court  that  'when  the  egent  of 
the  aobll*  I  Ohio  Railroad  waited  for  forty-three  hourt 
after  the  telegram  iota  delivered  to  bin  recuse  ting  hin  to 
hold  the  ear  for  further  instructions,  that,  beyond  any 
truest  ion,  constituted  negligence  *  •  *     If  the  agent,  had 
followed  the  instructions  in  the  telegram,  located  the 
oar  and  held  it,   the  diversion  would  h**ve  beg®  accomplished 
at  En»t  St*   Louis,  and  this  controversy  would  not  have 
arisen," 

In  our  opinion,  the  contention  made  is  not  tenable, 
then  the  talegram  sent  by  the  def en :iant  on  Saturday  after* 
noon,  January  10,   reached  the  agent  of  the  Mobile  &  Ohio 
R«ll road  at  Sent  it.   Louis  that  aftomoon  at  twenty  minutes 
to  five,  the  car  of  Silica  had  then  been  out  of  the  possess* 
lorn  of  that  railroad  for  over  18  hours,  it  baring  been  deliver* 
od  by  them  to  the  switching  line  for  transfer,  the  previous 
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evening  At  9s 30.     Moreover,   the  telegran  waa  toe  indef lnlte 
to  enable  the  ngent  to  take  prompt  end  intelligent  notion. 
It  did  not  *t* t*  who  the  ooBnlfjMMr  of  the  ehipnent  waoj  who 
the  consignee  wltigj  where  the  HUpWii  had  t?ri|glnated#  or  to 
what  point  It  mo  e;<n»igned»     It  two  IWjUQtUt  for  the 
a  gout  fc*  taMM  front  the  tsldgleJl  whether  too  ear  had 
at  that  tin®  reached  Soot  St.  Leuio*  or  if  not,  whoa  it 
sight  roooonobly  be  expected.      In  oe.r  opinion,  negligence 
amy  not  reasonably  bo  imputed  to  the  roil  rood  because  no 
action  no*  taken  until  the  foil owing  Monday  norning,  when  it 
received  &  letter  enclosing  the  Mil  of  lading  wfcioh  gave 
the  full  inforanti^n.     the  stipulation  of  facte  io  to  the 
of  foot  that  thlo  letter  wa©  received  about  8tS0  on  Monday 
worning.     Throe  houro  inter  n  telegram  ens  sent  to  the 
agent  of  the  ml  Tread  to  which  tfelo  oar  knd  been  delivered 
en  the  Friday  evening  previous,  requesting  that  agent  to  in* 
teroept  thlo  oar  and  divert  it  to  Chieago.     By  its  own 
letter  the  defendant  ehewe  Hint  it  appreciated  the  foot  that 
Ito  effort  to  overtake  this  oar  night  not  prove  ounce* of nl 
until  the  oar  had  gone  beyond  £»,st  St.   Louie,  boon  use  in 
that  letter  the  defendant  amid  to  the  agent  of  the  Mobile 
6  Ohio  BeiXtnad  Ooapanyi     *ln  the  ©vent  this  oar  baa  left 
your  lines,  pleas  f  be  kind  enough  to  handle  with  ptzmr 
officials  eo  that  It  will  m  into  Oh  1  or- go  no  requested 

In  our  opinion*  the  stipulation  contains  such 
facta  no  to  show  that  the  agent  of  the  railroad  to  which 
the  plaintiff's  rnejaeets  were  forwarded,  sade  every  effort 
that  could  reasonably  bo  required  and  within  a  reasonable 
tlae  after  getting  the  necessary  information*  to  comply 
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with   the  diversion  order  forwarded  by  the  defon  innt«     Sons 
other  Questions  of  law  art  MfifMMi  to  la  tfce  briefs,  whiA 
wo  do  act  consider  p»t trial  to  a  do el si on  of  this  east,  and 
we  sh&ll,   therefore^  not  refer  to  the*  here. 

for  the  reason*  stated  the   jndgaucnt  of  the  Munloipal 
Oourt  i«  afflmed* 
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Appellant. 

Opinion  filed  Jan.  20,    19360 

m.  PHB»Bi«e  •roanae-  iram  delivered  the 

opinion  of  the  oo ui, 


By  this  appeal  in*  JjjjiiiiMila  Spivs,   seeks  to 
ItWWsfl  a  judgaen*  for  145.00,      recovered  ngsiasv  hie  In 
the  gunloipal   Court  of  Shiosgo  toy  the  plaintiff  Astrahan. 

The  plaintiff  had  delivered  a  suit  of  elotfees 
to  tho  defendant  to  too  Gleaned,  and  when  it  wms  returned 
the  ooat  was  burned*       the  t«  ftti&eny  shows  that  the  do* 
fendaat  did  not  hav*  facilities  for  doing  Gleaning  in 
his  own  ahop  &nd  toe  aent  t»s  suit  to  the  star  Cleaners 
*  sysrs  to  toe  Gleaned.     Qn«  Potn  testified  that  he  van 
the  najtaga*  of  the  star  Cleaners  A  Uyers  *toioh  oonoem 
had  been  In  the  business  of  oleeninf  and  dyeing  el o thee 
for  over  f  if  toes  years;   that  bis  first  received  tfce  plain* 
tiff's  suit  fron  the  defendant  in  Sep  teener,  1994,  and 
during  the  prooeaa  of   defining,  while  it  was  in  the  dry 
Gleaning  aaehins,  an  explosion  ocourred  and  the  plaintiff  *s 
suit,   together  with  other  slothes  in  the  n&ohine  at  the  tins, 
was  burned  and  damaged*     fts  testified  that  he  wae  there  at 
the  tins  of  ths  explosion  but  that  he  did  not  know  whet 
eaused  it;   that  it  wae  a  mystery;   that  the  eaohine  used  toy 
his  firm  wae  the  wane  kind  as  that  us*d  by  all  euoh  establish- 
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aeate  ia  tho  fetp  of  Ohloago,  nad  that  the  prooeas  employed 

eaa  the  laoat  approved  Mi  B#"t»  jilt  proceea  for  dry  ©lean* 
lag  pttrpoeea}  aaa  t?&t  the  aaoMna  WM  la  ffood  ooaditiaa- 
at  DM  tla©  af  the  erploaion, 

Va  have  ffltwattf  had  oaaaelon  to  ©on«id«r  a  fffflfffffif 
oaae  lawgiving  th*  e&ae  cleaning  aaA  Eyeing  eetabiiahment. 
Inert  a  euit  of  cloth?*  given  to  the  star  cieaaere  *  sjrara 
about  ala  month*  prior  to  the  ©eourFene®  involved  ha  the 
the  oaaa  at  bar*  aaa  deatroyed  emea  a  sieilay  axr-iealoa 
took  plaoe,     in  that  oaaa  taa  ease  witness,  ?*©th,  the 
aaaagar  of  that  eatabliehnaat,   gave  eubetaatially  th«  aaaa 
testimony.     There  alao,  ha  referred  t©  the  erpiaeloa  that 
had  take*  place,  aa  a  "nyatery*,     Although  there  la  ton© 
aora  to  Roth* a  t©sti«©ny  in  the  aaaa  at  bar  thaa  thsre 
waa  ia  theatbe*  aaaa  referred  to,  ia  that  hara  ft©  la  teati- 
fied  that  the  aaahiaa  waa  ia  good  condition,  w©  are  of  tee 
opinion  that  there  ia  no  eubat-ntl&l  difference  between 
the  two  ©aaee.     the  title  of  the  oaae  referred  to  ia, 
Shaeta  v,  star  gleaner©  a  Orara.  at  ai,  miaoie  Appellate 
Ohurtt  friret  dietrlet*   oaae  Mo.  38SS0,  opinion  filed  October 
38,  1935,  net  ret  reported,     ae  ia  that  oaae,  ao  ia  the  ©nea 
at  bar,  the  teetinony  aubadtted  by   the  plal&tiff  aada  aut  a 
priam  faol©  oaae  of  nagllgaaae  a^.iaat  the  defandaat* 

Counsel  for  the  ajfutJUti  ©all  ©«r  at  taa  ti  ©a  to  a 
number  of  oaaea,  holding  Hint  vkm  a  bailee  ©newt  that  the 
artiole  bailed  wan  lost,  Aaa&gad  ©r  destroyed  by  theft,  fire 
©*  other  &©cideat,  the  plaintiff  ©sanot  r»ooeer  without  ahow- 
iag  thai  auefc  theft,  fire  or  aooide&t  waa  due  to  the  negli- 
gence of  the  bailee,     the  aaaa  oaaea  aere  relied  upoa  by  the 
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•ana  oouneel  in  the  8heota  oaae.  WHMfr    *n  tb*  opinion 
filed  in  that  oaae  we  pointed  oat  that   those  eaeeo  weTe 
not  In  point  because  them  the  forces  causing  the  dee* 
traction  of  the  property  were  not  within  the  control  of 
the  bailee,  while  here,  as  in  the  jaeeta  eaa£f  the  as chine 
In  question  w&s  under  the  naaageneat  end  control  of  the 
toei lee  at  the  tin*  the  deaa-gt  em*  done  tad  the  loss  suffered* 
Hareo-ear,  ire  have  had  aaanaion  to  hold  that  the  ©arraet  rule 
le  not  no  contended  by  counsel  for  the  defendant.     Where  a 
bailor  aakoe  out  e  prlaa  faola  oaoo  aa  to  negligence  la 
en  notion  againat  the  bailee,  such  farina  facie  ease  la  not 
oreroome  merely  by  a  showing  on  the  part  ©f  the  bailee  to  the 
effoet  that  the  goods  bailed  had  been  loet  through  theft  or 
fire,  but  in  order  to  ©vereoae  sito?>  priaa  fade  ease  the 
bailee  la  obliged  to  show  farther  th**t  such  loea  ana  not 
©eased  by  hla  aegllgeaoe  or  that  It  OMsWind  In  spit*  of  the 
exorolaa  on  hla  part  of  a  degree  of  aare  appropriate  to  the 
air  ansa  tenons  surrounding  the  bnilaont.     ftWlBttBb  liBBh 
*•  Whitney,  illlnoia  Appellate  Oenrt,  first  motrlaw*  ea*e 
Ho*  29811*  opinion  filed  October  Sfi,  19^3,  not  yet  reported* 

Xn  our  opinion  the  defendant  In  the  eaae  at  bar 
dia  not  prown  sufficient  fscts  to  overcome  the  s>rl«a  faoio 
onee  wad*  out  by  the    ladntlff  s  evidence,     go  eon  tent  ton 
la  amde  that  the  only  ditty  of  the  d*feni»at  MM  t©  uee 
reasonable  oara  in  aoleoting  a  person  or  ooneera  to  do  the 
el* * ning*  and  that  if  he  did,  he  would  not  be  liable. 
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Fo*  tb«  restftoas  stated  tb*  judgment  of  tb« 
municipal  oowrt  la  affirm*!* 
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appellant. 


MiikS  of  swoancft  or  tux 
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appellee. 
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Opinion  filed  Jan,   20,    1926, 
MR.   JHSTIOK  ©•CJOHJSOil  delivered  the  opinion  of 


the  court. 

On  October  90,  1919,   plaintiff  was  Appointed, 
by  the  tionrd  of  Education  of  Cfoi»$o»   ftusinese  tinnagor  of 
the  ftoard  for  ■  torn  of  four  years  at  a  salary  of  |lo,eoo*oe 
per  year.     Upon  being  appointed,  he  entered  upon  the  dis- 
charge of  hie  duties  wad  oontinued  in  the  performance 
of  them    ntil  September  15,  193$  »  *hen  at  fele  request,  he 
w*is  given  n  leave  of  absence  and  he  ha«  perf armed  no  ser- 
rioee  no  bueinooe  manager  or  otherwise  einoe  that  date, 
go  was  paid  bio  selary  up  until  the   tiao  he  took  the  leave 
of  absence  and  hen  been  peid  nothing  einoe  that  ti*e.     ho 
has  bro uf^bt  this  euit  to  recover  §11,041,97,  which  he  ©l&ims 
one  duo  him  as  oalary  fram  the  tttae  he  took  the  leave  of 
nbsenee  in  September,  193*,  until  the  expiration  of  the 
period  of  time  for  wfcieh  ho  warn  appointed  busings*  manager, 
October  30,  1933,     The  oaee  mas  tried  before  the  court 
without  a  jury  and  there  was  a  finding  and  judgment  in 

defendant* e  favor  end  plaintiff  appeals. 
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it  la  plaintiff' «  contention  that  during  the 
period  beginning  October  80,   1919,  and  ending  October 
30,  1833,  he  was  the  legal  business  «?mager  of   the  floard 
of  Kdueatioa  -  that  ho  held  the  legal  title  toUilo  offioo  and 
therefore,  was  entitled  to  the  salary,   sines  he  had  not  re- 
signed or  abandoned  his  office}   that  trnder  the  statute, 
See.   139,  Ohap.  XM  of  she  revised  statutes  he  eould  only 
he  reaewed  as  business  Manage*  for  cause  by  a  -rote  of  the 
•sabers  of  the  Beard  of  Education,  after  charges  had  been 
filed  against  hie  and  after  a  hearing;   that  no  charges 
•were  ever  amfle  against  hi«,  and  therefore,  he  held  title 
to  the  office  during  the  four  yearn  period  for  sbSda  he 
was  elected. 

The  record  discloses  that  no  charges  were  ever 
■ado  against  plaintiff  by  the  nMe«4  of  lidttentlea,   tout  on 
September  8,  19S3a  he  rrote  a  letter  to  the  president  of 
the  Board  of  £dno&tlon,  stating  that  the  grand  jury  of 
Cook  County  had  returned  several  indictments  against  hla; 
that  he  was  absolutely  innocent  of  any  wrong  doing  and  that 
this  would  appear  upon  the  trial  of  those  indietnents.     fhe 
letter  Hi  en  went  on  to  any  "Z  feel  that  1  should  be  given 
a  leave  of  absence  fron  ay  official  duties  to  hare  an  appai* 
tunity  to  prepare  for  presenting  all  the  facts  to  a  Jury 
of  twelve  Isrpartial  sen  and  be  fully  acouitted  of  the  un- 
just charge  which  has  be^n  laid  against  we. 

■For  these  reasons  1  respectfully  ask  that  you 
grant  ne  a  leave  of  absence  at  once,* 

It  further  appears  that  this  letter  was  breast 
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before  the  Board  on  September  1%  193&,  with  the  rteoaaenda- 
tioa  of  the  President  of  the  Board  tent  the  request  be 
grouted*     Tfca  wooMaendation  of  the  Pre  silent  was  concurred 
in  at  that  tlaa*     the  evidence  further  nows*  without  con- 
tradiction*  that  plaintiff  performed  no  services  for  the 
Board  of  Education  a«  business  MOMfffi  or  otherwise*  after 
that  date;   that  he  aado  no  olaia  at  say  tine  for  salary 
after  that  date  until  September  IT,  1B33*  *fcen  be  wrote 
tee  Board  of  Education  a  letter  in  whieh  he  etntedt     *I 
respectfully  oall  (pint  attention  to  the  feet  vast  I   have 
not  received  ay  salary  M  business  &j»n*fer  of  fee  Board 
of  Cdtuetiti&a  for  the  period  froa  September  ?,  1838«   to  the 
expiration  of  ay  torn  of  office  M*y  M0  19a3.» 

On  aepteabor  13 *  19?;?*  tee  record  eho*«  that 
olsiatlfi's  request  for  leave  of  absence  wa*  granted  &tA 
It  further  shows  teat  Uc  comber  13  ta  following,   the  Board 
eleeted  "J.  A.  Gilford  as  a ©ting  business  manager  at  the 
present  salary  during  the  absence  of  business  manager* 
Mr.    forsbergj*   teat  on  January  14 ,  1921,   the  act  In*;  business 
manager*  Gilford,  wrote  tee  president  of  the  Board*   stating 
that  oa  aoooaat  of  the  state  of  His  health  »ad  under  the 
advice  of  his  physician*  he  desired  a  ieawe  of  abeenoe  for 
a  period  of  six  aonths  froa  February  16*  1933,  and  re  son* 
aended  teat  John  E«  Byrnes*  who  had  be<m  with  the  Boerd  of 
Education  soae  twentyslx  years*  serving  as  chief  clerk  in 
the  business  aesnger's  office,  bs  appointed  his  successor  in 
hie  absence  as  assistant  business  aaangar  and.  that  his 
salary  bs  fixed  at  $S,00C»(>Q  per  annua*  and  thet  the  duties 
heretofore  performed  by  ae  be  imposed  upon  hisu*     On  that 
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date  the  Board  of  s duo* tin*  granted  Gilford1  a  request 
for  a  leare  of  absenoa  MMl  »o  February  14*  19&3*  it 

was  ordered  by  the  Board  that  ailferd  be  paid  at  the 
rate  of  S8*0CO.OO  per  «mnu*  during  the  tiae  few  Mi  on 
t&Ktt  of  absence  MMl  Mi  the  MMM  data  It  MM)  ordered 
by  the  *t©mrd  that  koi«ls  F,  wilk  be  node  meting  buaiat'se 
MMAfOV  of  the  doord  of  Uduoation*  MMtMj  to  the  1MMM 
of  absence  of  Gilford.     Ml  jmui  9*  1883*  tas  flJWJMIMl 
of  the  Hoard  Of  Sduentlon  MNMMftMl  911k* a  reaipt&tion 
as  8s oratory  if  *h#  ,@©&rd  and  no  noting  business  MMMMMft 
The  resignation  to  beeoisa  effective  June  31*  1983,     Mj| 
xoolgAAtloA  van  accepted  and  John  1.  iyrmes  s*s  appointed 
acting  tonal  a*  s$  Manager  to  succeed  tfilk  at  t  salary  of 
flO*OwO.00  por  annua  effect!**  June  SI,  1923.     fha  re- 
oord  of  the  Board  further  discloses  that  on  February  13* 
1MI4 #  It  MMl  stated  that  It  appeared  that  the  Board  bud 
for  eosaetiae  delayed  filling  the  position  of  business  MMMjMM 
MMl  t»«t  ISymes  bad  been  noting  bualneas  manager,     thereupon 
Byrnes  MM  elected  business  an-ftages  for  a  period  of  fo^r 
yearn  »t  ■  salary  of  HfjifftiMHI  per  year*     the  record. 
further  shows  for  the  year  19S(9»1999  ther*  MM)  appro* 
printed  for  the  business  n»na$er*s  devartaant  nora  than 
$32*000.00,  #10*000,00  of  which  ens  for  the  s&wg«r*i  salary* 
and  that  during  that  yen*  aiore  than  |S8*0S0.00  of  the 
appropriation  nes  expended.     It  further  nppeara  that 
plaintiff  was  tried  on  the  oharges  ends  against  bin  in  the 
Criminal  Court  and  on  June  S3,  1923,  nas  aoquitted  of  all 
the  oharges. 
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riaintiff  in  «ip  ,,ort  of  bin  contention  that 
elac*  he  held  ft  legal   title  to   the  off  toe,  ho  wae  also 
entitled  to  the  e&lary,  cites  the  ©a»e  of  yaovlt  w.    Coffin. 
art  III.  401  Wttl  other  ©meee.     in  that  eaee  it  wee  held 
that  the  legal  right  to  «a  off  let  carries  with  It  the 
rignt  to  the  eelejry  which  Is  iaeldeat  to  th«  title  to   the 
oftfle*  *nd  not  to  tte  ©ocup&tl&a  HUM  wMore  a  de  jure 
officer  of  i  Municipality  aaa  be*n  wrongfully  deprived 
of  hi «»  office* ,  he  my  mint* in  m  nation  of  aandaan* 
to  ooapcl  MU  re-ins  tatement  end  the  i^ywent  of  hie  sal- 
ary.    t%  Is  olear  that  ihia  <sasa  dnne  mot  saataia  fftata* 
tiff's  contention  that  he  le  entitled  to  the  salary  welds 
he  claimed,  because  in  the  Instant  os.ee  no  aisle  le  aade 
tint  the  Boa^d  of  Edacatiea  wrongfully  deprived  plaintiff 
of  hi®  office,     on  the  eatrary,  he  wae  granted  a  lee.ee 
of  absence  at  his  o*»  request  end  during  the  tic*  he  was 
absent  on  leawa,  he  aade  no  eocrolatat  that  he  wen  not 
reoelTlng  hie  salary.     Th«  first  latlnntioa  that  he  wee 
claiming  salary  for  tthi*  period  of  tine  la  shown  in  hie 
letter  dated  September  17,  1933*     Hot  only  did  plaintiff 
fail  to  make  any  demand  or  ola  in  for  hie  salary  during 
the  period  of  hie  leawe  of  abeenee  but,  although  hie  trial 
in  the  original  Court  wee  disponed  of  in  July*  he  did  not 
return  to  sis  position  wita  the  Baard  of  Education  or  offer 
to  resume  hie  dutiee  ae  business  manager  of  the  Board, 
notwithstanding  the  fact  hie  tars  of  office  for  wbioh  he 
now  claims  hie  salary  did  not  expire  until  the  following 
October.     This  shows  a  constructive  if  not  an  actual 
abandonment  of  hie  offioe* 
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Plaintiff  further  contend*  that  hs  wn* 
•n titled  to     1«  r-alary  be  em  use  th*   reesrd  discloses 
that  an  appropriation  waa  suede  for  the  office  and  the 
salary  thus  iippropri&ted  wns  not  pi*  id  to  any  other 
person  during  bis  absence.      Counsel   for  the  Sosrn  of 
Muoatr>n  amde  no  reply  to  this  contention  but;  an  swan- 
1  nation  of  the  evidence,  w  loh  we  here  above  eet  forth* 
discloses  that  other  persons  performed  plaintiff** 
duties*  during  plaintiff**  absence  end  wers  paid  the 
•alary,  heosu.ee  it  appears  that  of  the  #33* 000*00 
appropriated  en  eh  year*  aor««than  |S6,iX>o*0©  had  been 
expended.     *•  think  it  elaar  that  plaintiff  having  been 
granted  a  leave  of  absence*  at  hi*  own  request*  and  having 
performed  no  a*  rvices  after  he  was  granted  a  leave  of 
abaenoe  and  other  persons  having  been  appointed  by  the 
Soard  of  Education  topprfora  the  a  rviee*  required  of  the 
business  avtnngsr*  and  those  person*  having  been  peid  in 
good  faith  prsotiorlly  all  of  the  salary  appropriated* 
plaintiff  sonnet  recover.     Mo  authority  ha*  been  cited 
and  we  know  of  none  that  would  warrant  the  recovery  under 
the  facts  a*  shown  in  this  case* 

The  judgment  of  the  Superior  Oourt  of  Oook  County 
1*  nffirned. 

THOIMOs*   F*J.    MPJ  TaTLOK,   J.     X?ICJtm* 
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K£MBKTH  SHSfcOOtta   a  »iaor, 
by  iUi  next  friend, 

appellee, 

aPP^AL  i-rtOM 

CIRCUIT   0M  T, 

eoci  oc^m. 

Appellant.)      240   I. A.    66 

Opinion  filed  Jan.   20,   1926. 

MK.   JOSflOE;  O^COsKOR  delivered  the  opini  n 
Of  the   court. 

Flaintiff,a  boy  about  six  year*  of  ago,  »y  his 
next  friend,  brought  suit  >gfctmrt  the  rtifOafla.nl  to  ?«• 
cover  dajsnges  for  personal  injuries  ol^iaad  to  have  been 
occasioned  by  plaintiff  boiag  struck  and  injured  by  do* 
fondant* a  automobile.     There  was  a  ver&iot  and  judgment 
In  plaintiff**  favor  for  jasoa.oo  and  the  defendant  appeals. 

The  record  discloses  that  about  two  o'clock  on 
Sunday  afternoon  of  ifereb,  81 »  1080,  plaintiff,  who  was 
erosalng  Milwaukee  avenue,  was  struck  and  injured  by 
defendant's  automobile,  which  was  being  driven  in  a 
northwesterly  dl roetion  on  Milwaukee  avenue  at  the  later- 
eeotlon  of  Milwaukee  avenue  imtl  Central  Park  &  venue* 
Ohio* go,  Milwaukee  avenue  at  thin  point  runs  in  n  north* 
weeterly  and  southeaeterly  direction  and  control  ?>a*k  avenue, 
a  north  and  south  street,  intersect©  It.     Plaiatiff*o 
theory  of  the  case,  as  shown  by  the  evidence,  vni  that 
bo  was  at  the  northeast  corner  of  the  intersection,  which 
was  a  business  section;   that  he  started  south  aoross 
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Milwaukee  avenue  and  *hen  he  ha<S  reached  the   firat  ■tlttil 
oar  track  in  Milwaukee  avenue,  he  was  struck  by  defend- 
ant's automobile  whit*  wae  driven  in  a  northwesterly 
direction  along  that,  street  oar  track.     On  the  other 
hand,   the  defendant1*  theory  Wfl  that  plaintiff  wae  at 
the  southeast   corner  of  the  interaction  and  that  he 
started  aoross  Central  f»ark  avenue  in  a  northwesterly 
direction  at  the  cross-walk  on  the  southwestern  side  of 
Milwaukee  avenue;    that  when  he  reached  a  point  about 
the  center  of  Central  Park  avenue,  he  suddenly  turned 
toward  the  north  passing  behind  a  street  oar,  rhiob  wae 
proceeding  southeasterly  in  Milwaukee  avenue,   and  direct- 
ly in  front  of  defendant**  automobile  so  tfeat  when  plain* 
tiff  caste  into  view  behind  the  street  ear,  it  was  In- 
possible  for  the  defenritmt  to  Stan  the  antoiaobile  la 
tine  to  prevent  injuring  plaintiff, 

the  defendant  contends  (1)   that  the  verdict  le 
against  the  manifest  weight  of  the  evidence   (t) i  that  it  le 
exoeealve  and  <S)   that  the  oo«rt  erred  in  giving  an  In- 
struction at  plaintiff •*  request, 

1,     a  careful  anamination  of  all  the  evldenoe  in 
the  record  shews  that  it  Is  in  irreconcilable  conflict, 
there  is  considerable  confusion  in  the  record  ae  to  hew 
the  accident  occurred  and  this  has  not  been  clarified  by 
argument  of  counsel,     witnesses  for  plaintiff  gave  testi- 
mony to  the  effect  that  plaintiff  was  at  the  northeast  comer 
of  the  intersection  of  the  two  street®  and  that  be 
•tatted  south  across  Milwaukee  avenue  at  the  east  cross- 
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walk  of  Central  Park  avenue;    that  when  plaintiff  reached 
the  first  street  oar  track  la  Milwaukee  avenue,  he  wat 
struok  by  defendant'!  automobile   which  was  being  driren 
northwesterly  in  tb*t  etreot  ear  track}   that  the  defend- 
ant •  s  oar  wa«  traveling  from  fifteen  to  twenty-five  miles 
per  hour  and  that  th#re  was  no  other  traffic  in  the  street 
that  would  interfere  with  the  defendant's  wiew  of  plaintiff, 

John  a.   Bottis  ocX led  by  the  defendant  testified 
that  he  was  standing  at  the  sou  these  t  corner  of  the  inter* 
section  and  that  plaintiff  was  at  the  southeast  comer; 
that  plaintlfl   started  across  Central  Favk  avenue  toward 
the  witness  and  when  he  had  reached  a  point  some  where  near 
the  center  of  Central  Park  avenue  on  the  southwesterly 
cross-walk,  he  suddenly  turned  to  the  north  in  front  of 
defendant! s  approaching  automobile;   that  there  was  no  other 
traffic  in  the  street  to  obstruct  the  witness1  view  or 
view  of  the  driver  of  the  automobile  from  seeing  the  boy; 
that  he  dirt  not  remember  whether  ta*?re  were  any  street 
oars  passing  at  the  tine; that  the  boy  suddenly  turned  and 
ran  directly  in  the  path  of  the  automobile  and  was  struck 
and  injured*     The  defendant  and  another  nan  who  were  riding 
in  the  automobile  testified,  and  their  testimony  Is  to  the 
affect,  that  the  automobile  was  being  driven  northwesterly  in 
the  street  oar  track;    that  as  it  approached  the  east  side  of 
Central  Park  avenue,  its  speed  was  slackened  on  account 
of  another  automobile  being  driven  south  in  Central  Park 
avenue,  passed  in  front  of  the  defendant* •  automobile  and 
turned  southeasterly  down  Milwaukee  avenue;   that  a  street 
ear  which  was  being  driven  southeasterly  down  Milwaukee 
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avenue  wt.e  iaaodlately  behind  this  automobile  when  it 
turned  southeasterly  in  ttilwnukee  avenue  and  that  the 
plaintiff  ran  out  f toss  behind  the  street  ear  in  front 

of  defendant1*  automobile  when  it  was  bvst  about  fire 
or  eight  feet  froa  fci»#  so  that  it  wee  impossible  to 
•top  the  automobile  in  tlw»  to  prevent  striking  the 
boy,     There  is  other  testimony  in  the  record  which 
would  tend  to  affect  the  credibility  of  several  of 
the  witnesses  at.  that  the  Question  to  be  determined 
by  the  jury  depended  upon  their  viewef  the  oredibility 
of  the  witnesses,     they  were  in  simefc  better  position, 
&e  was  the  learned  trial  judge,  to  determine  the  truth 
of  the  matter  in  controversy  than  we  are,     we  haw*  bnt 
the  printed  page  before  ue.     The  jury  found  in  the  plai*» 
tiff 'a  favor  and  after  ft  careful  consideration  of  all  the 
•rldenoe  in  the  record,  we  are  -unable  to  any  that  the 
finding  in  IttHlflWrt  the  ssanifeot  weight  of   the .  evidence. 
In  these  el  reuse  t&nees,  we  are  not  authorised  to  die* 
turn  the  judgsent, 

8*     the  defendant  further  contends  that  the  ver* 
diet  la  excessive  in  that  the  evidence  discloses  that  plain- 
tiff »s  injuries  were  but  alight,     The  evidence  shows  that 
the  boy  was  knocked  iown  and  rendered  unconscious;   that 
there  were  contusions  about  hit  face  and  head;   that  he  re* 
eeived  surgical  and  nodical  attention,  a  nuaber  of  stltohes 
being  required  to  reduce  a  out  which  plaintiff  sustained 
in  his  right  cheek.;   thmt  there  was  also  n  depression  and 
fracture  of  the  bonsa  of  both  tables  of  the  left  side  of  the 
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head}  that  the  boy  had  been  In  good  health  prior  to  the 

/in 
accident,  that  ho  apparently  recovered/*  short  tiee,  but 

afterwards  was  troubled  with  headache*  and  aervousnscs, 

and  loot  considerable  weight.  The  testiaony  of  the 

doctors  is  to  the  effect  t  at  the  injuries,  to  some  extent* 

are  permanent;  th**  %h**«  was  a  protrusion  oa  the  skull 

at  the  side  of  the  depression  at  the  time  of  the  trial, 

which  occurred  more  than  four  years  after  the  accident* 

In  these  circumstances,  wo  are  usable  to  say  that  the 

verdict  is  so  excessive  as  to  warrant  interference  on 

our  part, 

5.   Complaint  is  made  to  instruction  So.  15, 
given  at  the  request  of  lbs  plaintiff.  By  it  the  jury 
were  told  *  that  a  parson  operating  an  autoaobile  upon  the 
public  streets  of  a  city,  must  V;now  and  in  law  is  bound 
to  know  that  the  publie  have  the  t&gM  to  the  uss  of  the 
public  streets  and  that  sertoae  nay  be  upon  them  and  it  is 
the  duty  of  persons  operating  automobiles  upon  the  public 
streets  to  use  reasonable  care  to  avoid  injuring  persons 
who  are  upon  the  public  streets, 

The  court  does  act  by  this  or  any  other  instruc- 
tion in  the  case  intimate  any  opinion  on  any  question  of 
fact  in  the  oas*«* 

Us  think  this  instruction  ought  not  to  k&vebaen 
given,  as  it  might  tend  to  mislead  the  jury.  However ,  the 
instruction  did  not  direct  a  verdict  and  by  other  instruc- 
tions the  jury  were  told  that  the  driver  of  defendants 
autoaobile  was  not  required  to  exercise  the  highest  degree 
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•f  ears  to  aToid  injury  to  the  plaintiff,  tart  ths  law 
only  required  that  he  erereies  ordinary  IMWI|  tlutf  if 
the  jury  believed  that  plaintiff  mis  injured  as  a 
result  of  a  mere  aoci^nt  without  any  negligence  on 
the  part  of  the  defendant  no  recovery  oould  he  had,     the 
issue  was  not  complicated*  but  sisaple  and  we  think  upon 
the  whole  the  jury  were  fairly  instructed  and  mm  14  not 
be  aisled  by  the  instruction* 

The  judgment  of  the  ©iroait  Go\irt  of  Oook 
County  is  affirmed. 

Mtasi, 


»  F.J.   AXD  TaTLCP.,   J.    OGIOBIU 
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ArPKAI,  fftOM 

aDllQlPAL  OOvftf, 
or   0KJOAQO, 

240  I.A.  661 


Appellant*  ) 

Opinion  filed  Jan.  20,  1926, 


K&,  JUSTICfc  O'c&mon  delivered  the  opinion 
of  the  oeurt. 

Plaintiff  brought  an  notion  litiptttsj  the  defend- 
ant to  recover  a  elained  balance  due  ef  I960. 78 ,  with  inter* 
est  thereon,  Baking  a  total  of  $981,88  'fox  work  done  ana 
aateri&l  furnished  on  an  open  account,  which  heoame  an 
account  stated  on  the  3rd  day  of  January,  A.   0,   1928** 
A  copy  of  the  aooount  was  attached  to  the  statement  of 
olaia  and  states  that  it  is  for  *  Installing  &n&  overhaul- 
ing pluttbing  and  heating*  at  Mo*  3340  South  fciehlgam  avenue, 
the  defwn^at  filed  an  affidavit  of  merits  in  which  she 
states  her  nag*  to  be  "Claudia  I«  Hunter,  sued  as  Mrs. 
fU   0.  Hunter*  and  avers  that  she  is  not  indebted  to  the 
plaintiff  In  the  sun  of  f 981, 83  or  any  other  sua  as  alleged 
in  plaintiff's  statement  ef  claia,  hut  on  the  contrary, 
avers  that  plaintiff  is  Indented  to  her  *by  recoupment 
and  setoff  in  a  sun  far  in  ex ease  of  the  sua  so  alleged 
to  he  dm  fron  the  defen-innt  to  the  plaintiff,*     $he  then 
speoifles  the  particulars  whereby  she  claims  plaintiff 
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ewes  bar  to  the  effect  tfeftt  the-rc  wise  an  oral  agreeeeat 

satweea  nlaintiff  and  defendant  frit 4  her  husband,  who 

own  the  property  at  ff».   2340  South  Michigan  aveauej   that 

in  consideration  of  certain  plumbing  work  It  (Ml  :tone  by 
p 

plaintiff,  ashe  and  her  husband  would  pay  to  pi*  in  tiff  the 
vai^e  of  tbe  work  wnd  Witillitij   that  the  work  was  to  be 
done  in  a  workmanlike  .%tnn«r$    that  plaintiff  negligently 
and  carelessly  perfoxsied  the  work  «o  that  a  bath  tub 
situated  on  the  seeead  floor  leaked  >m&  caused  dasmgt 
to  the  extent  of  $39s«00}   that  plaintiff  reaoved  and 
carried  away  tend  pipe  fro*  the  premises  of  the  value 
of  1090, &0  without  defendant •  I  knowledge  or  consent;  that 
plaintiff  also  removed  from  the  preaiaes  a  bath  tub  of  tbe 
value  of  ISO, 00  without  defendant1*  consent;   that  tbe 
work  wa*  a©  negligently  done  by  plaintiff  feet  sower  gas 
eaoaped  in  the  living  rooms  of  the  boildiag  and  rendered 
them  uninhabitable  from  October,  1981  until  July,  1982, 
thereby  d&oaging  defends  t  in  a  sua  *t©  far  exceed  the; 
amount  olaiaod  by  plaintiff.*      it  is  further  awerred  that 
plaintiff  agreed  to  repair  the  basement  of  the  premieee 
so  ae  to  prevent  leaking  and  overflowing  occasioned  by 
raia$   that  plaintiff  did  the  work  eo  negligently  in  thie 
regard  that  rain  got  into  the   baaemeat  and  ©muted  damage 
*  which  said  dam&g**  and  injury  will  store  fully  appear  at  the 
trial";    that  acre  than  half  of  the  work  whiea  plaintiff 
agreed  to  do,  it  afterwards  refused  to  perfora  and,  aa  a 
result  of  this,  the  aa#Madaaj(|  was  ©oapelled  to  sscure  the 
eer vices  of  other  workaen  to  perfora  the  work  and  dafand* 
ant  was  compelled  to  expend  for  this  work  on  account  of 
plain  tiff  *e  default  about  #SCO«00* 
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The  ens*  want  to  tried  before  «   judg*  Mid  * 
)wtf  and  plaintiff  pat  in  evidence  tending  to  show  toe 
terms  of  the  agreement  entered  into  between  it  and  do* 
fondant;   that  the  work  had  been  done  and  payaenta  made 
thereon  fvoa  tia*  to  tlaa  by  the  defendant  and  nunsroaa 
statements  sent  to  the  dof endaot,  shoving  the  balance 
olaiaed  to  be  da*.     Plaintiff  also  ©fierad  futthor  evi- 
denoe  to  the  effect  taat  the  defendant  agraed  to  pay  the 
balance  whloh  wan  1002.28,     Th©  ovi denoe  ofl>,*?«d  on  bo- 
half  of  plaintiff  an  to  abat  work  van  done  vaa  vsry  aeagea 
the  faota  Ml  not  at  all  wall  brought  out*     &ut  in  vlev 
of  the  pleading*,  it  la  clear  that  plaintiff  M  entitled 
to  reaova*  the  aatiUdtt  of  ita  ©lain. 

At  the  oloat  of  the  plaintiff  a  ©as*,  the  defend- 
ant snored  for  a  directed  verdict  union  vas  denied  fend 
apparently  defendant  stood  toy  her  action,  whereupon  the 
court  instructed  the  jury  to  find  for  the  plaintiff  for 
1808.32,     Since  It  appear*  that  defendant* 9  defense  van 
baeod  on  the  fact  that  ahe  was  entitled  to  recoup  s.nd 
setoff,  she  should  have  produced  evidence  tending  to 
substantiate  the  avaraenta  of  her  affidavit  of  merits, 
nut  no  such  evidence  was  offered  or  produced,     in  these 
olrGuast$*neo*  the  learned  trial  judge  van  entirely  pajpii 
ranted  la  directing  a  veraict  for  plaintiff • 

The  judgaeut  of  the  anal «i pal  Court  of  Oblong* 
la  af  flrasd. 

THOMSON,  F.J.    hND  TktU)%  J.    JWWjaa 
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■umoipAi  taHKI 
or  oki  c*oo. 

HKRKAK  8.   WALIM**  and 

L'H/19  QC1.D*     On  appeal  of  ft    >f  /\    -r-     » 

wum  mm,  2  4  0  I  .A*  6  6  2 

Appellant.  J 

Opinion  filed  Jan.   20,   1926, 


KR.  JtmtlOf  O'cWiOft  delivered  the  apinlon 
of  the  court* 

On  Otoeabe-v  3*  1SB4*   Jadpsent  by  confession 
e®e  entered  In  favor  of  plaintiff  against  tbe  defendants 
for  $1114*68*     g)M  ateteaaent  of  claim  shows  that  the  suit 
was  beeed  on  H  promissory  note  for  $1,000*00  dated  Sept- 
ember IS*  1934,     Tbe  defen^nt  Oold  moved  the  court  to 
rae&te  the  Judgment  end  for  leer*  to  defend*     the  suction 
w«.e  denied  and  he  appeala* 

the  reoord  dieoloaee  that  Gold*  In  support  of  hie 
notion  to  open  up  the  judptent,  submitted  bis  affidavit 
wherei*  he  stated  *tfeat  fee  did  execute  the  note  upon  which 
confession  erne  entered*     Pt  eta  tee  that  the  said  note  was 
fully  pfiid  and  that  the  -e  remains  nothing  due  on  the  eaae.* 
this  la  tee  substance  of  the  affidavit.     The  record  above 
that  the  court  canal neve d  this  affidavit  and  tberetipoa  the 
defen sm%  by  t«l»  counsel  exhibited  to  the  court  ten  cheeks 
for  $100*00  each,     fheee  were  exhibited  to  the  court  far 
the  purpose  of  ah  owing  that   the  note  in  suit  had  been  paid 
in  full.     The  cheers  are  dated  April  36th,  gay  3rd*  hay  10th* 
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Hay  Xftht  May  34  th ,  May  31  eft,   June  *th,   June  14,   June  31st 

anrt  J\m«  38,   1924*      fb$s>a  checks  art  mil  »»de  payable  to 
plaintiff**  order  mm!  signed  bjr  ths  defendant     **ld»*a, 
and  all  of  thea  show  that  they  hsve  been  paid  by  the  bank 
en  whiea  they  were  drawn.     The  record  further  discloses 
that  after  these  sneaks  were  exhibited  to  the  court  by 
the  defendant,  Ode*  plaintiff  exhibited  to  the  court  a 
promissory  note  dated  Sept*  18,  11&!4,  for  $l,oOO,   oo, 
due  three  months  after  date  to  nUiatlff'a  order  ana  signei 
by  the  t^o  defendants*   It  forth**  discloses  that  the  plain* 
tiff  then  exhibited  t©  the  0*mtt  the  note  in  s-uit  which 
Is  signed  by  both  defendants  payable  to  rlaintlff 'c  order 
for  $lvonoaQO  and  dnted  eoptrntJemf  18,  1884 •     The  bill 
©f  axoeptiorm  th*m  rttnoleee*  thrt  the   SSttlt  ower-ruled  the 
defendant's ylol d,  mmiBUml  to  waeste  the  judgment*  and  h* 
prayed  snd  wee  allowed  en  apwwml, 

la  this  oourt  the  defsniwnt  contends  .that  the 
oourt  ersfd  la  considering  the  sridsftsm  of  the  cancelled 
cheeks  and  the  notco  abowe  mentioned,  kMMN  under  the  law, 
on  euoh  a  action  the  tmfli  eoart  tuts  no  ]>©w«r  *to  listen  to 
evidence  or  consider  oounter^ffid&vits  on  a  action  of  this 
character,*     »e  are  unable  to  uaderst&ad  how  th*  defendant 
can  seriously  malataiu  »una  i  proposition  in  this  oourt 
when  the  reoord  dlseloees  that  the  cheeks  tending  to  show 
payaent  were  offered  by  himself    Mi  no  objection  ens  mads 
when  plaintiff  afterwards  submitted  tine  two  notes,     the 
statement  of  claim  discloses  that  the  note  on  which  the 
judgment  mmf  confessed  was  dated  September  IS,  IS24,  while 
all  of  the  checks  offered  by  ami  defendant  *ure  ««de  and 
paid  prior  to  that  date.     The  last  of  the  checks  being 
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dated  June  38,   19S4,   It  1*  obvi  >ue  that   th«««  ©heeke 

©ould  not  bf>  given  in  psj.yaient  of  *.  note  |  AnteA  Geptenbey 
18.  19®4«     fnere  it  no  merit  In  this  e.ppeal« 

gar  would  the  affidavit  filed  by  tht  defendant 
la  enp-r-ert  of  hie  aotion  to  vaeate  the  judgment,  warrant 
the  mutt  in  doing  so*     It  sorely  etetee  that  the  do* 
fondant  did  not  exeoute  the  note  end  then  innedlately 
prooeeda  to  say  that  t&«?  note  hae  been  fully  paid*     These 
two  et&tesiemtn  are  oontradlotcr  y  •     Mo  da  tee  ere  given 
or  faota  Mt  forth,  and  it  ie  obvioue  that  the  oeurt 
would  not  be  warranted  in  v*  on  ting  tii*   judgneat  on  eueh 
en  affidavit, 

the  judgment  of  the  Uigkioipai  <fofcrt  of  Qbia*g» 
ie  affirmed. 


ffiOMSOI,  *..T.    Ago  TATLOR,   J.    OOMGtflU 


"   ' 


( 


ft 


358  •  80808 


J0£L   LKWia  AN 9  JQHH  X.    8fc*AKA*i,  } 

doing  busineee  a  a  Lairia-sbeanan  ) 

4    OoMpanj,  ) 

Appellante, 


pa^liw:  KMJI, 


unit  aim.  mmct 


240  I.A.  662 


Appellee* 

Opinionfiled  Jan,   20,    1926, 


MR.   Mli  8' 08*8*8  delivered  the  opinion  of 
the  court* 

Plaint!  ft  I  bwai^ht  euit  ag&laet  the  HifJInlHil 
to  recover  $890*00,  elalKed  to  be  due  tht»  for  broker's 
feee  la  obtaining  at  purebaee*  for  defendant**  property* 
Thtre  **•  a  fHHIH  and  a  Judgment  la  fa*  defendant** 
flare*  awl  plaintiff*  appeal, 

the  reoord  dl*ele*ee  that  the  defendant  wae 
the  owner  of  a  two  flat  building  loom  ted  at  So.   4356 
ftiloo*  arenti*,   ■ntna.ajf  and  ea ployed  pla:atlffe#  •»•  were 
real  estate  broke re#  to  oeteift  a  pwYonaaer  for  ha*  pro- 
party  or  to  exchange  it  for  other  property.       The  888** 
dene*  further  anew*  that  plaintiff*,   through  their  re- 
preaentetlve,  proposed  to  defendant  teat  aha  exchange  her 
property  *•*  »  •*«  flat  building  belonging  to  other  aot- 
tona  who  had  alao  employed  plaintiff i  as  reel  aetata 
hrokere;   that  plaintiff  a*  repreeentati**  shewed  the  de- 
fendant the  ai*  flat  building,   *fcioh  was  looated  at  sae, 
5808-10  want  Srie  street,  and  that  plaintiff e  alee  showed 
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ttee  dsfsndaat**  property  to  the  miff  of  the  sir  flat  building 

for  tht  pure***  of  securing  an  eaehaag*  of  the  properties!    that 
after  considerable  negotiation*,   plaintiff*  prepared  a  contract 

for  the  erehang*  of  the  properties,  which  win  ewe  mated*  by  the 
defen.lsnt  and  by  tad  owners  of  th*  property  on  Erie  street.     The 
evidence  further  *****  that  •cnatia*  later  the  difiKtail  IsfiHad 
to  carry  out  th»  contract  wad  it  w&s  abrogated  by  the  parties 
executing  quit  olai*  deed*,   the  d*f  endeat  executing  and  deliver- 
ing to  the  owner*  of  the  Erie  street  property  •  quit  claia  deed 
and  they  in  turn    ©.uit-ol&ioinf  nay  into  re*  t  they  alght  haws  1» 
defendant**  property,     fhe  plaintiffs  demanded  payment  of  the 
#S9O«.O0  <WmHl.it W»  claimed  to  be  due  then*  eh  1  ca  payment  who  re- 
fused,    &n&  this  suit  followed, 

fhe  defendant  in  her  *f fiaawit  of  asrlt*  eet  up 

that  no  *oaai*sio!a  am*  t©  be  charged  ualee®  the  laml  **a  eea- 
•aaamtsd  by  actuml  tranef *r  of  the  properties  bad  she  further 
averred  that  in  on**  the  deal  an*  eananaaated  Iff  the  delivery 
of  warranty  dead*  it  wan  agreed  that  plain  tiff  a  **r*  to  resale* 
all  their  eoapensatloa  for  the  {services  K*aa%&tii  frSSJ  the  ewn«r* 
of  ths  air  flat  building*  end  that  in  no  srent  aaaK  the  defend- 
ant be  eh&rged  any  eoaalssiea* 

fhe  evidence  abews  that  plaintiff*  did  a  gr*at  deal 
of  work  in  carrying  on  negotiation*  between  ths  parti***  Had  fin* 
ally  succeeded  an  hawing  thee  execute  a  oontraet  for  the  exeh&ng* 
of  the  prep*rtlsa%  fhe  dsfen-iaat  and  sons  of  her  witneeee*  g^we 
testimony  to  the  effect  that  at  the  tiae  the  d#fendant  signed  the 
oontraet.  which  was  on  a  regular  blane  form,  the  blank  snae**  had 
not  been  filled  in.     On  behalf  of  the  Plaintiff ,  testimony  was  given 
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tending  to  eho*    that  the  fom  en  *Meh  th«  nostra  st  wae 
written  was  fully  filled  in  before  tt  was  signed  by  the 
defendant  end  the  owners  of  th*  lirie  street  property*     ** 
eve  of  the  opinion  that  the  version  of  the  plaintiff «  in 
thi*  reapeet  ie  sustained  by  the  aanlfest  weight  of  the 
ewidtaea,     4  gr#*at  deal  of  the  teatlmsay  of  the  defendant 
and  he*  witnesses  ie  VMy  tsniatisfactsry.     the  *widan©s 
shews  that  aft**     the  contrast  erne  ex^mited,  abe  tracts 
of  title  to  the  pieeee  of  property  we Te  brought  down  to 
date  end  examined  end  sartaia  objeoti  >ne  made  to  the 
titles  were  removed*     But  the  wital  Question  for  decision 
in  the  oaee  was  whether  plaintiff*  and  defendant  had  agreed 
that  the  defend***  would  pay  for  their  serwtoea.     A  wit* 
neon  t®t  the  plaintiff  testified  that  the  itfHl)M>iil  had 
agreed  ta  p&f  plain tiff e  $&fc©,00  for  their  services,  while 
da  fen  ant  *md  ene  of  her  married  dan#te*o  testified  that 
no  sucft  promise  wee  nade9  but  Qtt  the  contrary,   that  plsi*- 
tiff's  represent*  tlwc  stated  that  he  wou'd  not  ehari*  her 
any  sosbkIssIsa  for  the  sxsnnnfs  of  the  properties,  but  that 
plaintiffs  wo».ld  obtain  their  payentireiy  fron  the  owner* 
of  tho  Erie  street  pro. -arty.     The  defends.*,  testified! 
■Charles  Stoeafcaa  did  not  tell  no  that  l  would  har*  to  pay 
#3S©.o©  for  commission.  Me  «»id  I  don't  want  I  penny  fron 
as  beeanss  the  other  side  want  to  pay  all  sonnies  las*  be* 
cause  i  ain't  got  the  nosey.*     Mary  aachsin,  defendant's 
daughter,  testified  that  she  was  preeent  when  the  osntract 
was  signed  by  her  nether,  and  that  pin; stiffs'  representa- 
tive at  that  tins  dirt  not  say  ta  her  mother  that  she  would 
haws  t*  pay  a  ooanlssion  of  1290, CO.     another  daughter  of  defendant 
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Kllsabetk  kruk,   testified  that  ehe  heard  a  conversation 

between  plaintiff*1   representative  *nd  her  aether  In  whioh 
the  representative  said  »tbat  tit*  eeaalssiea  waM  mat 
entirely  f roa  the  other  side"   weaning  this  ownetm  of  the 

Irte  street  property. 

there  is  oth ft v  evideno*  in  the  reeord  showing  tfaet 
work  plaintiffs  &id#  but  M  think  it  unnecessary  to  refer 
to  it,  bsoatsse  plaintiffs  vai;ld  Mil  bo  ont&tlod  to  recover 
if  the  agrsaaent  between  thea  and  the  ilttifimiiml  *»s  that 
plaint  if  fa  wane  to  ehmrga  the  aafaBlall  nothing,  bat  aalii 
to  obtain  all  of  their  pay  fro  a  tho  owners  of  tho  trie 
street  p*epe*tyv     fbo  $v®y  aridently  w*re  of  tho  opinion 
that  pl&intiffe  looked  entirely  to  tho  owners  of  the  f-rie 
street  property  for  tiaeir  oaapsasatiaa*  and  upoa  a  sureful 
eontl deration  of  all  tho  «vi  dense  in  tho  xeoerd,  no  are 
unable  to  say  tnat  their  finding  is  egniaas  ttie  nsnlfest 
weight  of  tho  evidence.     In  tho  so  circuses  t*U'.ees#  wo  a  to 
not  uamoUed,  wadwr  the  law,   in  disturbing  tb*  verdict, 

the  judgment  of  the  tttmloipal  Osurt  of  Chicago 

is  affirmed. 

affmiab 
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Opinion  filed  Jan0  20,   1926 , 


lft»  JOSTXOi  O'OQiifOll  delivered  the  opinion 
of  th«  eourt, 

Flaintiff  brought  isu  motion  of  atanwpait 
against  the  defendant  to  recover  §#389,84,   claimed 
as  ft  balance  duo  on  aeeovnt  of  sserobandiae  sold  nnd 
delivered  by  plaintiff  t©  defendant.     &  3  wry  ws*« 
waived,  the  oanae  inibttltted  to  the  court  and  sifter  ft 
he* Ting,   tfesre  BUM  a  finding  and  »   jndgaent  in  plain- 
tiff's  favor  for  the  eauuat  of  Its  elaia  and  the  de- 
fondant  apr*»-le. 

Tfca  raeord  dlacloaea  that  In  March,  1931, 
plaintiff  »old  dafen  ant  1SS  *perfex  overrun  too  ton* 
at  a  certain  specified  prlea.     These  e-re  delivered  from 
tiae  to  tl«e,   the  flrot  delivery  being  made  about  Maroh 
38,  1981  and  the  laet  about  July  SO,  1921,      The  total 
price  of  tstse  te»tera  waa  33496,10.     the   evidence  ehowa 
that  upon  enoh  delivery,  plaintiff  submitted  to  the  do* 

fondant  ita  bill  whlon  thowed  that  the  inatallment  wee 
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to  be  paid  for  within  thi*ty  day**     The  evidence  further 
shove  that  no  payments  were  mart*  and  in  June  sni  July 
1921,   after  a  considerable  number  of  the  tester*  had 
been  delivered*  plaintiff  dem*n3ed  payment  of  the  de- 
fendant;   that  the  defen.'snt  re*fu«»sted  plaintiff  to 
irn.it  awhii#  no  that  the  defendant  wauid  be  in  a  posi- 
tion to  know  that  the  testers  were  all   right,  the 
defendant  hewing  sold  them  from  ti«ie  to   tlste  to  it* 
customer*  and  thi*  request  seen*  to  haw*  been  acquiesced 
in  by   plaintiff,     a  witness  forth*  plaintiff  testified 
that  he  sent  a  statement  of  the  amount  due  each  month 
to  the  defendant  and  there  i*  no  counterveiling  evidence 
on  this  point,     lo  payment  vs.*  made  by  the  defendant 
until  Movesber  19,  1931,  when  it  sent  it*  cheek  for 
$216.03  to  the  plaintiff.     The  eheok  Is  what  was  de*lg- 
acted  as  a  voucher  check  and  at  the  bottom  of  it  ajppe&rs 
the  fol 3  owing, written  by  the  defendmt,* Payment  in  full 
up  to  dat*  of  w*rf**  and  Hydro  weoounte  as  p«r  attached 
statement*  $£16.03.*     On  the  back  of  the  cheek  was  printed 
the  following,  *fhis  eh*«k  is  accepted  by  the  payee  in 
full  settlement  of  the  wltMn  nenount.     If  Incorrect 
return  without  alteration*  end  state  difference,*  Accompany- 
ing the  check,  as  stated  in  the  voucher  attached  to  it 
were  two  itemised  statements,  on*  of  the  Hydro  account, 
rhich  tends  to  mnmm  thet  the  hydro  company  was  indebted 
to  the  defendant  for  11879*80,   the  other  showing  the 
rerf**.  account  I      *  doh  defendant  takes  credit  for  $1878.80 
*nd  after  other  small  deduction*  shows  a  balance  due  plain- 
tiff from  th*  defendant  of  $£16.  OS,   the  amount  of  the  check* 
Upon  receipt  of  the  check  with  the  accompanying  statement** 
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plaintiff  deposited  the   sneak  end  it  wfca  paid  in  dus 
course  through  the  bank  on  which  it  was  drawru     On 
November  81,   1931.   two  dayn  if  ter  the  date  of  the 
check,  plaintiff  wrote  the  defendant  a  letter  in  whlss 
it  ilnjiil     *w«  ere  in  receipt  ©f  yonr  *«***«  So,  107, 
dated  Hot*  19th,  in  the  man  if  #21S.0S,  on  which  yon 
have  noted  that  it  ia  in  full  payment  of  our  acaauat 
to  date. 

*  We  are  unable  to  reocneile  these  figures  with  ©us 
books,  teat  haw*  deposited  the  acme  to  the  credit  of  you* 
account  tjad  will  submit  a  ■taHlusa*  ehortljr  of  the  differ* 
•noes  which  we  cannot  reconcile." 

a  lUtiell  for  the  plaintiff  testified  that  in 
the  latter  part  of  Kowamasr,  i$Bl,   (hut  whether  before,  or 
after  the  aoava  letter  was  written,  doea  not  appear)  he 
celled  def  en  tent  fey  telephone  and  talked  with  the  presi- 
dent of  the  defendant  company,  and  told  him  that  he  waa 
speaking  for  the  plaintiff  oo»pany$   that  he  had  received 
defendant  •«  cheek  for  #816*  OS,  which  defendant  seased  to 
bawa  the  idea  wae  in  full  settlement  of  plaintiff »e  aecmat) 
hut  that  th#re  ma  a  still  a  balance  due  of  IS2S9.S4;    that 
the  defeadaaVa  president  said  that  so  far  ae  the  defend- 
ant was  concerned  plaintiff**  hill  wae  paid  in  full   sjaj  if 
plaintiff  expected  to  gat  any  acre  money  it  would  haws 
|a  look  to  Henry  «.  Stern  for  it*  The  witness  testified 
that  he  then  stated  that  unless  the  fs*$tw.©4  was  paid 
promptly,  plaintiff  would  turn  the  natter  ewer  to  its 
attorneys.     The  defendant1  a  president  testified  to  this 
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©onvaraatioa  having  beea  had  eabateatially  to  the  ea«e  effect, 
e*o«pt  that  he  aaid  he  told  plaintiff  *a  ropveoentatlt*©  la 
that  ©onaeraatloa  that  It  MM  the  defea  'ant1*  understanding 
with  tiimr/  §«   Stern,  Neat  had  iftMJfl  repreeentod  hlraaalf 
to  be  tho  owner  ©f  the  Mydm  ®oap*iiiy  and  the  perfex  ocatpaay* 
that  tho  Hydro  aooount  onnld  bo  deducted  ao  defendant  had 
done,  and  that  plaintiff aa  rapreaentntiva  replied  that  thit 
aauid  net  he  d®aa, 

Tho  evident*  further  elan**  that  aoaetian  in 
Jannary,  1380,  Hoary  ».  Stern,  nae  employed  by  t&e  defend* 
ant  aoapaay  in  eh  ergo  ©1  ©no  of  lt«  dapertaanta  and  that 
ho  la  turn  eaployad  hi  a  brother, kl bort  A,  St«ra,  to  aot 
aa  ealeawan  for  defendant*     Later,  &lhert  a.  stem  be  ana* 
the  president  of  tho  plaintiff  company,  ah  lob  eaapaay  aaa 
©rg*nioed  ao  I  corporation  In  the  apring  of  1931,   that  la 
1980,  whoa  the  two  $tem  brofher*  wttt  ffjarbtlf  for  tho 
afraoadirntj  jWrtail  tetters  aero  a**6  to  tbn  eefandaat  by 
the  Hydro  croapaay*  a  no*po.**tl©«#  of  *-htoa  Sesry  %   8tera 
ropreieatod  hinsaolf  to  bo  Hat  ©oner,     fh.e*e  Hydro  tea taps 
wore  afteta&rda  aold  to  the  defendsat'e  eustoaer*  ana  proved 
to  bo  aaaatiafaetary  «ad  they  were  rtturaad  by  the  enetcaera 
to  tho  defendant  ©t-mpaay  and  a  ©barge  aa®  «ade  by  tho  do* 
fondant  aoapany  against  the  hydro  Ooapaay  ©a  Wilt 'ill  of 
tho  return  of  thoea  iydr©  tester*,  the  HalllWill  being  $l&?a,8Q, 
whioh  tho  defeat  at  aiaiaed  »aa  due  It  froa  the  Hydra  Coapaay, 
fhle  ia  the  account  that  the  defendant  naught  to  offaot  »ga.inot 
plaintiff  *a  alaia  m.  the  taeary  that  the  platan  ft  corpora- 
tion was  Hm  auaoaa^or  of  |M    ydro  corporation  and  that 
Henry  !•  Stora  raproooatod  t©  the  dofoadant  that  he  controlled 
both  of  thoae  ooapanioa*     Sfidano*  offered  ©n  behalf  of  tho 


■■•■*»©  a»# 


• 

' 

-      '::■■-,- 

' 

•ft— 

plaintiff  MMI  to  the  effect  that  Msnry  fc%   Stern  MA  no  eon* 
neoil:>u  wttn  the  plaintiff  corporation  *nd  that  plaintiff 
knew  nothing  about  the  Hydro  account  until   tt  received  de- 
fendants cheek  for  the  4$U*0*«     Ml  evldrnc*  le  undisputed. 
fbe  defendant  contends  that  it  »#nt  its  oheeir   to  plaintiff 
accompanied  toy  the  two  statements  and  tendered  tbe 
oheok  in  full  payment  of  plaintiff's  ©lain*  and  that  since 
plaintiff  accepted  and  cache*  the  aback*  thie  constituted 
an  accord  and  eatlefaotion,     tn  mm  «?t  of  thie  the  eeee 
of  Qotrander  v.   Scott,  1B1  111,  539  and  other  eases  are 
cited. 

Jt  i»  held  in  the  latrander  ease  that  payaent 
of  a  part  of  a  fixed  and  certain  d**«nd  which  is  due  mad 
not  in  dispute  la  no  satisfaction  of  the  whole  debt*  oven 
where  the  creditor  agrees  to  receive  it  in  full  payment  of 
the  demand*     thin  doctrine  is  put  upon  the  pUmilil  that  the 
di* charge  of  the   *ntir«  debt  i«  without  consideration*      It 
Is  further  held*  in  that  ©aae*  that  that  rule  has  no  applica- 
tion "to  the  honest  settlement  of  unliquidated  or  disputed 
desaando  *  *  *  n?isi  if  the  balance  due  le  disputed  and  the 
subject  of  ftn  honest  settlement  sml  adjustment  by  the  parties* 
such  settlement  will  bar  ft  recovery,*     It  ii  &la©  the  law  that 
it  ie  not  every  dispute  that  Till  render  an  account  unliqui- 
dated* hut  it  Is  held  that  there  must  he  I  boua  fide  dispute 
no  to  hoc  aueh  is  due  to  reader  the  account  unlleuidsted, 
MtBLS*  Orloahel«cr>  2UO  111*   l«Oe#     The  lac  as  above  eta  tad 
is  not  disputed  by  either  party,     the  cu«?«tien#   therefore* 
for  decision  It  whether  there  was  a  bona  fide  dispute  between 
the  plaintiff  and  defendant  as  to  the  aoount  that  was  due  when 
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the  defendant  sent  its  cheek  for  p03,16.     there  1» 
uo  ooapUint  thast  plaintiffs  bill  Mai  due  %nd  unpaid. 
but  It  is  del  en:i&nt '  a  contention  that  aino*  it  ft«d 
the  *igfat  to  setofl  a. a  last  tfte  MttM)  of  plaintiff »s   a'&ia 
the  i;ydro  *eeouat#  tius  rou&erod  tht  aaouat  vhioh  the 
defendant  ©wed  via  aUif,  vno**rt&i.a  and.  iml  liquidated,   end 
ta*refo"*»  the  aooeptaaoo  of  the  check  by  pialatiif  con- 
stituted an  accord  and  satisfaction*     Of  course,   the  account 
would  Ins  unliquidated  if  there  ana  a  b**na  fide  controversy 
•MM  defend"- nt*«  right  to  setoff  the  hydro  account*     Qstrander 
ve  Hjjll  ttBMBs*     Sut  ■•  ar*  °*  tn#  opinion  that  there  *as 
no  dispute  between  the  parties  ns  to  tot  aaouat  due  •when 
tat  defendant  tendered  it*  caeca*  because  toe  m  ldtnos  show* 
without  dispute  that  the  first  plaintiff  knew  anything 
about  the  nydrt-  account,  was  when  it  rte^ived  the  check. 
And  the  uncontradicted  evidence  further  it  that  the  Hydro 
Company  -mad  no  connection  with  the  -plaintiff  soapany.     But 
la  any  vita  of  tht  east  on  tain  point,  we  ere  of  the  opinion 
that  the  finding  of  the  trial  Judge  to  the  effect  la  it   there 
ttt  »•  fcm  **^e  dispute,  ia  not  against  the  aanlf «*t  wtigjhi 
of  the  evidence*     In  theae  eircuastaaees,  it  ia  atorlou* 
that  there  ems  no  accord  ami.  satisfaction, 

tht  defendant  further  contends  that  the     count 
orrad  in  not  receiving  oonpetent  evidence  offered  by  it 
and  in  admitting  iapmpor  svldsnejt  over  its  objection.     Ia 
support  of  this  it  la  aald  that  the  ooart  erred  in  remitting 
Albert  A.  Storm  to  testify  tH  bohalf  of  tht  plaintiff  that 
he  entered  into  the  oontjnet  for  the  sale  of  the  Sverfsx 
teeters,   the  ones  Involved  in  this  suit,  witb   the  defend- 
ant company,  through  Henry  *•   Stem,  because  it  was  not 
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•hoim  that  Henry  t«   Stern  bad  Authority  to  purchase  the 
testers,     there  is  no  merit  in  this  contention,   because 
defendant  aoceptod  nil  of  the  yevfe*  tenters  ant  re-sold 
them  to  its  customers  end  no  ea«rleiat  was  et  say  ties 
made,  either  on  the  trlel  of  the  caae  or  in  tats  court* 
that  the  iiifjUrtiit  did  not  owe  the  twBWll  plaintiff  el&imed 
for  these  testers*   the  only  WtOtl ml  of  the  defendant 
being  that  it  ens  entitled  to  its  PM^HNllll  M  eoeeunt 
of  tee  Hydro  account,     fender  these  oiveuaataaees,   it  is 
ofcvljua  tost  tshe  omestloa  9t  lesoy  W*  3 tern*®  authority 
to  purchase  the  teeters  on  behalf  of  the  defends t  ems 
in  no  amy  involved.     Her  «M  there  error  in  the  ruling 
of  the  leer  and.  trial  judge  in  not  permitting  a  witness 
for  the  defendant  to  testify  whet  Emvf  %  *t*m  emtd  to 
the  witness  eoaeesnlag  the  teeters  in  question*  cinee  the 
evidence  diefefcoaea*  without  dispute*  that  Haary  f.  Stern 
had  no  oonaeetion  sitb.  the  plnintiff  oswpany. 

Scmplaint  is  nine  made  that  the  Judgment  is 
excessive  ia  that  plaintiff  had  net  reoeleod  its  cherts* 
of  incorporation  ssst&l  'the  14 th  of  April*  Ma*  and  ths 
eel  den  oe  discloses  that  some  of  the  teeters  for  vhioh  plain** 
tiff  sued  were  delivered  before  that  timo*   that  plaintiff 
on  thr  trial  sought  to  shoe  that  he  had  Invested  his  money 
for  the  mating  of  the  first  teeters  end  after  plnintiff 
was  i»sc*poratoA*  transferred  his  els  1st  for  those  testers 
to  the  plaintiff  corporation*   that  this  evidence  was  admitted 
over  defendant* s  objection*   that  the  defendant  then  raised 
the  point  that  since  it  appeared  from  the  evidence  plaint if 
van  suing  for  fart  of  its  claim  aa  assignee  of  Albert  a* 
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$tem»  It  oouid  not  rfoorer  beoause  there  was  no  oo«- 
plianoe  with  station  18  of  too  Fraction  Act.     Zt  i«  ©lea* 
taut  the  evidence  of  the  witness  $tera  should  not  hare 
been  admitted  over  defendant's  objection*  but  It  it  equally 
clear  thet  the  defeniant  is  not  entitled  to  receive  any 
benefit  on  thin  aoeouat,  because  as  already  stated  tho 
amount  plaintiff  elained  in  this  salt  wan  aigalttod  by  tho 
defendant  to     ho  due  und  owing  fro*  it  to  tho  plaintiff, 
Tho     sniy  controversy  being  » -o  to  whether  th*r*  ems  an 
accord  and  satisfaction,  on  eeosuat  of  the  defences  t, 
oonding  its  check  for  $316,09  no  above  stated  and  talcing 
credit  for  lto  oounter^elaiji  on  sooo wat  of  the  Hydro 
account. 

The  judgment  of  the  Circuit  Oourt  of  Oook  County 
io  affirmed. 
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Opinion  filed  Jan,  30,  1936, 

mi*  Jisfi«  o'oajffcoii  delivered  the  opinion 
of  the  iiitffl* 

this  euit  MM  brought  by  plaintiff  to  recover 
daoa^ao  olalaed  to  hare  been  sustained  for  personal  la* 
Juries  ©e^aei-saed  by  the  nogllfttao*  of  too  tofoadSMMbJ 
in  the  operation  of  MM  of  its  at root  e&rs.     there  oat 
a  rerdiot  »nd  a  Judjptni  la  plaintiff  *•  favor  fa*  $1&CK),00 
Mi  IH  dwf*a<i»a1iaf»paal« 

Plaintiff  »e  theory  of  &se  ease  a*  shown  ay  the 
•eldenoe,  oen  that  be  was  a  pooaomgtr  on  ©at  of  defendants* 
eastbouiid  *tre#t  ears,  operating  ia  Slot  street,   Ohioagoi 
that  he  obtained  a  transfer  fro»  the  conductor  of  that  ear* 
*hich  stopped  at  State  street;  that  he  alighted  from  the 
oar  *.ad  arosaed  over  ta  the  southeast  eoraer  of  steto  and 
Slot  etreeta  to  take  a  northbound  State  street  oar  and* 
■telle  ia  the  aot  of  boarding  the  Btate  etreet  oar,  it  waa 
etarted  and  the  conductor  of  the  oar  endeavored  to  oloeo 
the  doore  of  the  etreet  oar  which  raised  the  step  and 
caused  plaintiff  to  fail.     Hie  right  foot  was  caught  under 
the  step  and  the  bone  fractured*     0&  the  other  head*   the 
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defen  ant*1   theory  was  thi*t  the  state  street  ear  stopped 
to  r*  oeiws  end  disohargs  passengers  wh.?n  it  reached  a  point 
nsar  the  so^th  side  of  the  intersection  »t  Blot  street; 
that  the  oar  then  started  up  after  passengers  had  all 
hoarded  the  ear;  th&i  plaintiff  ran  around  the  front  end 
of  the  northbound  State  street  oar  and  atttwpttd  to  hoard 
it  while  it  was  coring  and  that  the  oonduotor  did  not 
raise  the  steps  of  the  ear  at  all. 

At  the  close  of  the  plaintiff *s  ease  and  at 
the  olose  of  ell  the  cwi  denes,  the  defendants  acred  for 
a  directed  rerdiot  which  motion  m*  overruled  and  it  is 
oontended  this  wan  error*     It  is  further  eon tended  that 
in  any  event,  the  finding  of  the  jury  In  favor  of  the 
plaintiff  is  against  the  manifest  weight  of  the  evidence 
and  the  judgment  eased  thereon,  shorn d  he  reversed. 
The  oase  went  to  the  jury  on  the  seeand  am  third  counts 
of  the  declaration.     The  second,  oount  alleged  that  the 
defendant*  sensed  the  oar  to  he  suddenly  started  and  the 
etep  closed  as  a  result  of  which  plaintiff  was  thrown  and 
injured  while  in  the  set  of  hoarding  the  ear.     the  third 
oount  charged  that  the  defendants  negligently,  suffered  nasi 
permitted  the  etep  of  thsoa*  to  reatain  in  a  slippery,  wet 
and  ley  condition,  &n&  that  the  defendants  negligently  started 
the  oar  and  caused  the  step  to  he  folded  while  plaintiff  was 
in  the  not  of  hoarding  the  oar* 

For  the  plaintiff,  Janoda  tuekntr*  testified  that 
at  the  tine  in  question  «he  was  waiting  »t  the  southeast 
corner  of  the  intersection  of  the  two  streets  to  hoard  the 
northbound  State  street  oar;   that  thtre  were  other  persons 
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ahead  of  her  and  plaintiff  was  standing  iantediately 

behind  her  fa?  the  see*  purposo*   thai  after  those  oe*« 
sons  ahead  of  h«i  and.  the  witness  boar dad  the  o*r,  it 
wae  inaediatoly  started  and  th-  t.  aha  eaw  t*se  conductor 
attenpt  to  eloaa  the  doors  of  the  oarj   that  aba  hoard 
plaintiff  sorea*  mad  saw  hla  fail  on  tho  steps  of  tha 
car* 

Plaintiff  testified  In    te  mm  behalf  that  ha 
had  boon  a  passenger  on  an  metbound  oar  in  Slat  street 
and  obtained  &  tranofor  from  theecndfestar  of  that  oar 
to  proooad  .north  on  the  State  street  ears  that  he  alighted 
fro*  the  Slat  street  oar  and  talked  over  t©  the  eouthoaat 
corner  of  the  intersection  aa  the  state  street  oar  was 
approaohing  from  the  south;     that  he  atood  ther*  waiting 
to  board  the  car*  lanedlatsly  behind  the  witness  Ihaekner; 
that  eho  got  on  the  ear  «nd  he  started  to  board  it  after 
hers   that  the  oar  w«a  then  standing  a  till}  that  he  took 
hold  of  the  two  upright  handlee  and  nod  his  left  foot  on 
the  acuta  half  of  the  step,  the  plane  for  paassngsra  to  enter 
the  ear;   that  there  mi  a  epaoo  botnoen  the  north  end  of 
thia  atop  end  the  atop  which  tree  need  by  persons  to  ?au&t 
froa  the  ear;  that  the  atop  was  ley ;   that  the  ear  aae  started 
before  he  had  tine  to  board  it,  and  that  the  conductor 
attenpted  to  r&iae  tho  atepa  to  dose  the  doors;   that  hie 
right   foot  clipped  into  the  space  between  the  two  atepa  and 
he  van  thrown  and  injured* 

For  the  defendant,  •fanes  J.  ©•  Brian,   testified  that 
he  MM  on  thebaok  platform  of  the  State  etre«t  oar  at  the  tine 
in  question;   that  five  or  sin  people,  including  hiaself.  bo&rded 
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the  ear  ot  that  point)    that  after  the  oar  atarted  ip  and 
had  traveled  about  forty  foot*  he  heard  a  "thud  hit  the 
oar,     I  looked    around  and  a  jr©  ng  fellow  was  lying  on  the 
etep;    Ju»t  lying  on*  holding  on  to  the  handle *  with  bin 

feet  toward*  the  south*  holding  on  t@  the  gran  handle* 
lying  down.*;   that  snathe*  paeaenger  who  was  on  the  iMft 

plstfora  and  the  oonduotor  went  to  tte  young  mm**  assistance 
and  got  him  up  on  the  platform  of  the  oar;   that  he  did  not 
nee  the  young  «a«  prior  to  the  tisse  he  heard  the  thud;   that 
he  IM  not  parti  emlariy  notice  Aether  the  door  of  the  ear 
wan  closed  at  that  tltMft*     On  «ge>ss~Mrsjainatlon  he  testified 
that  he  had  ©one  on  the  Slat  street  ear  and  that  when  he 
hoarded  the  state  a  tree  t  oar  there  were  one  or  two  persons 
hack  of  his  whs  also  wanted  to  hoard  the  oar;    that  he  wan 
prepared  to  hand  hie  transfer  to  the  conductor  when  he  heard 
the  thui  Hi  of  none  one  striking  the  steps  of  the  oar;   that 
he  did  not  rmmi&$?T  any  saovement  a*de  by  the  oonduoter  to 
oleee  the  doore  of  the  ear.     lie  farther  testified  that  an  he 
reaenbered*  *Both  doore  of  the  oar  were  wide  open*  hut  I 
haven*  t  got  it  ©le*r.     it  la  a  long  tine  ago.* 

Feter  01 arte*  conductor  of  the  state  street  oar* 
teat i fled  that  el*  or  eeven  paetengers  hoarded  his*  ear  at 
the  ti»e  in  question;  that  after  all  had  gotten  on,  he  gees 
a  signal  to  the  eetonaan  to  go  ahead  end  at  that  tine  tie 
one  nan  getting  on  or  off}   that  he  did  not  oleee  the  doors; 
that  he  was  not  operating  the  doors  of  the  street  oar  on 
that  date;  that  he  had  been  a  oonduoter  on  the  oare  for 
three  or  four  years  and  had  not  been  in  the  habit  of  el ©sing 
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the  doors  after  ^e  pae«eng«r*  had  alighted  from  the  ear; 
that  he  gars  hie  signal  to  tit*     otora&n  by  pulling  the  bellj 
that  after  the  ear  had  started  up#  he  heard  a  heavy  sound 
hitting  the  step;   that  the  ear  *aa  then  about  si  tear  in  the 
intersection;   that  he  eaw  the     ou  g  nan  down  on  the  step, 
holding  en  to  t*e  graVhandXe;   tost  he  helped  hia  up  on 
the  -platform  ml  M  Ml  *&•  i»r  and  that  at  no  tiaie  did  he 
raise  or  lower  the  steps  or  atteapt  to  close  the  doers  of 
the  oar* 

IHoto  i»  other  asi  denes  tending  ti  show  that 
tnero  had  been  sight  enow  flurries  in  the  wonting    nd 
other  owl  d*nee  to  show  that  the  day  was  bright  and  ©lea* 
*nd  that  it  was  not  sold  or  wet*     this  it  the  sueetanee 
of  the  evldsnoa  in  the  record  as  to  how  th«  aooldent 
occurred, 

fhe  aotorasan  testified  that  after  stopping  at  the 
south  side  of  a  at  street,  ho  got  the  signal  to  go  ahead 
and  started  the  oar;   that  when  the  oar  had  reached  a  point 
about  the  south  or  eaatbound  track  in  61st  street*  *  young 
smn  ran  in  front  of    the  Ptate  street  ear  fron  the  west) 
that  the  ©sr    kept  Boring  until  he  got  sons  dlstanee  north 
of  51st  street  when  he  reeelvoe-  three  bells  to  stop,  which 
he  did;  that  he  went  book  and  found  a  young  man  sitting  on 
the  book  platters  and  sailed  the  annul anos  to  take  bin  to 
n  hispitsl*     He  testified  he  eould  not  swear  thet  it  was  the 
easts  man  that  was  injured  that  he  saw  running  in  front  of 
the  ©or.     In  rebuttal  plaintiff  testified  that  he  did     not  run 
in  front  of  the  state  street  oarj   that  he  walked  ewer  to  the 
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proper  place  to  board  the  e«r,  while  it  was  approaching 
Ilia  frosi  the  south. 

Se  think  that  all  reasonable  minds  wc  id  not 
reach   the  eonoiuaion  that  the  plaintiff  was  guilty  of 
contributory  ne^Liganoe  or  that  fee  defendant  was  free 
from  neglige  no*,     in  these  elreruaetnnces,  these  question* 
were  properly  submitted  to  the  jury.     MWBj  sWBstQ  1  nalssts 
*•  JMlfa  8gS  Xli«  29*«  AnA  y^011  *  «*****&  consideration  of 
all  the  evidence  In  the  record,  we  are  *l«o  of  the  opinion 
that  we  wo    A  not  be  warranted  in  holding  that  the  verdict 
Of  the  jury  to  the  effect  that  plaintiff  was  free  from  IstjIV 
gsnoo  and  tot.  defendant  guilty  of  negligence  is  IptlesT! 
tide  manifest  weight  of  the  evidence,     tho  jury  aaw  and  hoard 
the  witnesses  testify,  as  did  the  trial  judge,     the  Jury 
found  in  favor  of  1fee  plaintiff,     Their  finding  was  affi rated 
***  **•  trial  judge  i*nd  after  a  careful  eonai  deration  of  the 
evidence,  we  cannot  say  that  the  action  of  the  Judge  and 
Jury,  who  were  in  a  ameh  better  position  to  determine  the 
truth  of  the  watte*  than  a  court  of  review*  is  against  the 
manifest  weight  of  the  evidence.     The  jury  were  specif! eally 
advised,  at  the  request  of  the  defendant.   In  two  instruction* 
as  to  ths  negligence  charged  in  the  two  counts  of  the  declara- 
tion,    so  conplaint  to  node  that  the  instructions  given  or 
ret  eed  were  incorrect.       There  is  no  complaint  as  to  tho 
admission  or  exelusi  n  of  evidence,  nor  an  to  the  amount 
of  the  verdict,     to  think  the  record  is  free  f ron  any  serious 
error  and  the  judgment  of  the  Superior  Oourt  of  Cook  County 

will,   therefore,  bo  affirmed. 

AFFIRM*®, 

TH0M8OI,   P.J.   AlfP  t*TI*ORe  J.    <r>sCfcm. 
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Opinion  filed  Jan,   20,  1926, 


0U   H&fXOt  TATto*  delirered  the  opiaiaa  of  the 
court* 

Substantially  ffei  eaaa  matt***  that  are  iarolTed 
la  this  appeal  e«re  befora  thi»  jfatl  ©Be®  before  -  The 
fWirbaa&e  Qoamny  v.  United  State*  Fidelity  aad  guaranty 
Qoaaaar^Ooneaai  J%mber  $8671  (opinion  filed  Mir*  11,  1924) 
-  end  la  our  .Judgment  that  oaae  is  df»olelve  of  thie* 

The  iaaue  la  the  former  eaee,  which  wae  bagua 
la  the  Circuit  Ooart,  w»-s  precipitated  by  an  amended  alii 
of  complaint  and.  a  general  demurrer*     At  a  hear  lag  before 
the  Qfca&eellor,  the  daaurrer  warn  nuetalned  mad  a  deeree 
entered  dlamiseiag  the  bill  for  mat  of  equity.     That 
deeree  eae  afterward*,  oa  Merek  11,  1924,  affirmed  by  this 
court* 

ftobsaQu*atly9  oa  Auguat  80,  1824,   the  complainant 
began  the  preeeat  euit  ia  the  Superior  Court*     The  iaauc 
ia  this  case  aaa  made  up  ae  the  veavlt  of  aa  amended  bill 
of  complaint  filed  on  0ac*»ber  16,  1934,  and  a  general  ^"raurrer. 
The  demurrer  van  aaataintd  and  a  *i*  ©ree  entered  that  the  bill 
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of  ooaplaiat  be  dismissed  for  w*nt  of  equity,     this  appeal 
is  from  that  decree* 

Being  of  the  ©pinion,  ma  said  rthove,   that  the 
matters  involved  in  the  present  Mftal  ners  adjadlaatadl 
in  the  former  cv»e,  It  becomes  accessary*  in  ardor  to 
demonstrate  the   Justice  of  that  eoaoluslom*   to  compare 
tuo  allegations  of  the  amended  bill  of  complaint  1st  the 
farms*  case  with  tfcoae  in  the  present  eaas,     la  the  opin- 
ion of  the  court  1a  the  former  ease  the  iuto»te.ne*  of  the 
hill  ie  recited  as  follows! 


*  In  said  amended  hill,  ooaplaiaaat*  »  8sw  Jersey 
corporation  -  licensed  to  4©  busiaasn  ia  till* 
aoiap  milage*  la  suaataaa*  that  'prior  to  Sept- 
ember 1,  18$  l*  lbs  exact  data  he  lag  unknown  to 
foul  orator, »  defendant*  for  a  valuable  consider- 
ation, executed  and  deliver**!  to  oo<B-i.';inant  it* 
bond*  whereby  it  agreed  to  reimburse  oompl&iaant 
to  the  extent  of  $16*000  for  any  money  ©r  property 
that  one  Ti«  one,  its*  employee,  would  embeesle  ax 
otherwise  convert  to  hit  own  use  while  in  Its  em- 
ploy}  that  complainant  does  not  kaov  the  exact 
terms  of  the  bead  as  the  anae  is  aor  in  defendant' e 
posse  *i on;   that  fiSKaone*  during  the  years  1930 
end  1981,  stole  divers  mass  of  aaouey  Had  property 
from  It;   that  during  an  exaeiaetioa  of  eoaplalar* 
ant's  books  In  april*  1831,  by  *  certified  public 
accountant*   the  latter  informed  complainant  th«t 
Tira.ons  had  stolaa  vaxloas  Sitae  aggregating  |^*?"4.8i$ 
that  complainant  relied  oa  the  accountant's  report 
and  believed  it  waa  oarreot  mod  eoa3»lert*a  sod,  under 
that  be.-lef*  notified  defendant*  in  august*  1831*  of 
•aid  defalcations  'to  the  extent  of  seld  foregoing 
sua  only*'  and  delivered  to  defendant  a  true  copy 
af  the  itemised  list  of  said  defalcations  prepared 
by  said  accountants   that*  thereupon*  defends**, 
relying  upoa  said  list  and  believing  It  to  be 
correct  »nd  complete*  ox  or  about  September  1*  1831, 
paid  to  oomplaiauit  said  sua,  and  complainant  deliver- 
ed up  the  bead  to  defendant*  who  •thereupon  eaooelled 
its'  that  defendant  saw  the  records  that  coatalaed 
all  the  embessleacnta,  hut  'overlooked  nndis closed 
and  additional  defalcations  that  existed  at   the  time, * 
and  'agreed  with  your  orator  that  the  total    easaxsla- 
aemt  of  tim^oas  amounted  to  #2,724, 81$'   that  on  or 
about  April  1,  1933*  a  general  audit  of  complainant's 
books  was  'commenced**  wad  complainant  learned  that 
both  it  and  defendant  were  'mutually  mistaken'   la 
deeming  said  sua  to  be  tab  total  amount  that  Ttm&ons 
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had  stolen}    that  complainant,   immediately  noon 
ascertaining  said  •mutual  mlat&ks,'  notified 
defendant  thereof,  and,   during  'such  additional 
examination,'  on  June  7,   1933,   further  notified 
defendant  that  it  (complainant)   'rescinded  the 
releaee  settlement'  of  tteptembo*  1,  1921,   and  at 
the  maf  time  tendered  ba.dk  to  defendant  the  sua 
of  $3,734.81,   tmd  demanded  said  bond,  but  defend* 
ant  fad  lad  to  del  Ivor  it  or  to  inform  —mills  licit 
of  the  term  thereof:  and  that  said  additional  ox* 
» mi nation  was  oonplstcd  about  .July  1,  &Mt|  and 
disclosed  that  fima&ons  had  stolen,   in  addition  to 
the  #3,784.81,  divers  sum*  that  •had  bean  over- 
looked  througb  the  slsealoulatlcm  and  mutual  mis* 
ta>C  of  complainant  and  defendant  at  the  time 
of  the  settlement  of  September  1*  19331,  a«  follows* 

•July,   1930,    Check  of  Continents  1  Supply  0o.« 

St.    iouls,    &o » £1,143. 3C 

Sept.,  1930,   Or  tot  of  0,   T,  O'Malley,   Kansas 

City,   Mo 3,859,75 

1980,   She ct  of  Morris  a  ao..Chio»#>,lll 385. 

1930-1931         Qneoks  unknown  as  to  identity,  but 

specifically  admitted  by  Tiosaonn  to 

have  boon  converted  by  hi*. ....     5o0. 

1930  -1921       flfeacks  received  and  possibly  diverted 

by  Tinmene * .35,638.17. 

That  on  July  7,  1933,  oojtplalneat  notified  defend- 
ant by  a  sworn  state wont  of  said  additional  defal- 
cations and  *  demanded  that  the  defendant  rescind 
said  settlement  Of  September  1,  1931,   because  of 
said  iutual  mistake  of  fact,"  m£  reimburse  com- 
plainant for  said  additional  noney  so  stolen,  both 
Of  which  dommmde  defendant  refused. 

The  prayer  of  the  bill  is  that  the  settlement 
of  September  1,  19*1,  be  rescind**  and  held  to  bo 
binding  only  *>  the  ostont  of  $3,734,81;  that  the 
original  bond  be  deened  to  be  in  full  force  and 
effects   ?  nd  that  complainant  nay  obtain  a  money 
decree  a^oinot  defendant,  to  the  extent  of  the 
bond,  for  the  entire  amount  of  money  so  stolen 
by  fi«esone.» 

The  allegations  in  the  amended  bill  of  complaint 
in  the  present  case  cover  twenty-five  pages  of  the  record, 
and  being  so  voluminous  it  is,  of  course.   Impracticable  even 
to  sot  forth  an  intelligible  summary  of  its  contents  in  this 
opinion. 

Counsel  for  the  oompl&inant,  however,  in  his  brief* 
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atatea  that  the  fact*  reel  tad  in  the  amended  toll  of 
plaint  in  the  preeant  oaae  th&t  were  net  contained  la  the 
emended  bil    of  ooaplaint  la  the  oir-auit  Oaurt  ease,  are  3 
fall  owi: 

(1)     fha  general  release  wna  uadtr  seal; 

(3)  The  late*  discovered  eabes tlaae at a 
sere  successfully  concealed  by  the  eaaasaler- 
because  they  were  aade  ywrttM  ay  reason  of 
oaltted  entries; 

(3)  The  fsHmfltililP  aad  sole  control  ©f 
approriaately  l,coc  separate  aaeouata,  tarolv 
lag  taovaand*  of  eatsieft| 

(4)  The  «ra«r  in  anion  the  ejfeantler  fir«t 
wae  suspected  and  His  successive  disclosures} 

(5)  The  fraudulent  aad  elawar  oaiteaslflttat 

of  the  eaaassBl**  of  all  hi*  aatulatioaa    so  that 
the  ootiplete  details  thereof  could  sot  be  die- 
eawered  ox  ascertained  fey  m  audit} 

(8)     the  further  fraudulent  conduct  of  the 
eabestler  during  aa  audit  ay  failing  to  sm&*  dl«- 
closures  that  would  hova  shown  all  hie  eabessle- 

aanta  at  the  tlaej 

<T)     the  knowledge  of  the  dates --ton  t  that  the 
eaboasler  »•  preeeat  during  the  audit  en 4  the 
retention  by  the  defendant  of  fed  ganeral  release 
under  seal  after  It  inaw  of  this  fraud} 

(8)  the  detaila  of  the  later  disoowered  ea- 
bexzlaaents  aad  the  stanner  la  whioh  the  esabezaler 
skillfully  »ad  successfully  escapes  deteotica  there- 
of} 

(9)  the  indictment  of  the  eabesaler}  and 

(10)  the  remaoa  why  a  copy  of  the  insurance 
bond  or  contract  la  not  eat  forth  in  the.  bill  of 
complaint;  * 


The  prewar  far  relief  in  the  bill  of  oee^lalnt 
la  the  instant  ease  la  for  a  decree  finding  that  the  eoa» 
plainaat  la  entitled  to  a  rescission  end  e&aeell&tloa  of 
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the  receipt  99     endorsement  upon  the  poll 07  Of  Insurance; 
that  the  eoaqriLainsnt  le  entitled  to  a  discovery  ©oncoming 
the  policy  of  ineuraneej  that  the  complainant  bo  entitled 
to  surcharge  and  f*lelfy  the  account  and  items  of  account 
and  claim  fey  log*  as  heretofore  presented  to  the  defendant) 
that  the  account  be  roots  ted*  and  that  the  amount  be  found 
that  le  due  to  the  complainant  j  th&t  the  complainant  bo 
granted  the  right  to  proceed  before  ft  Jury  in  this  onuso, 
end  secure  a  wot diet  for  HM  additional  nmount  so  adjudged 
to  be  duo  from  the  mauve*  by  reason  of  the  newly  discovered 
defalcations,  or  that  the  complainant  be  granted  a  deoveo 
enjoining  the  defendant  fvom  pleading  In  any  court  of  law 
the  several  setters  of  defenoo  eet  forth  in  ite  bill  of 
eonplftint* 

In  the  opinion  of  tble  court  la  the  forme*  case, 
above  referred  to,  tble  mmr*  eoidt     *fbo  relief  prayed  for 
Is  predicated  on  the  theory  of  the  mutual  mistake  of  fast 

at  the  tine  the  alleged  settlement  of  sentence*  1*  1931, 

was  made*  end  the  bond  surrendered  »n$  can  called. f 

this  court,  aleo,  sold  &M  that  ease,  *the  bill 
^&m  not  allege  faete  sufficiently  showing  that  siid  settle* 
nent  of  September  1,  1931*  wae  node  under  eu«h  *nutual  els- 
tabs*  of  foot  as  would  entitle  complainant  to  rescind  said 
eettlement  and  haws  restored  to  it  the  original  bond  ehidb 
was  then  surrendered  and  cancelled*     (Duff  ▼.  Hutchinson* 
10  S.T.  8upp.  fit*?,  ©085   Brooks  ».  Hall*  36  &*ns.  697.633.) 

Mt  rather  appears  from  the  bill,  that  the  mistake 
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was  alone  ooMpl%imint*o,  or  that /the  ssoouatsat  employed 
by  it*  in  e»relea«ly  ©hooking  up  the  defaleations  of 
Titur.oaa  prl  >t  to  %  *  aettle»®at.     And  it  1«  the  le*»  that 
relief  will  net  be  granted  1a  acuity  on  %W  ground  of  the 
aiatake  of  fact  to  *  party  wfeer*  that  aslat&ke  was  Indnead 
or  oauaed  toy  his  own  oaxslsssassa  or  aegli gemot,     (IS 
Corpus  Juris,  p*   S»S,  So©  SI;   DaaawBaan  w.   gohultln*>  ?5 

OS  think  that  a  oarofi.il  analysis  of  the  pr«a*nt 
bill  demonstrates  that  tho  relief  prayed  for  i»  sought, 
lazily  oon©idf»-r«d,  solely  en  too  ground  of  a  sntuel  a&is- 
taks  of  feet,  wfciah  is  the  sn«*  rsllef  prayed  for  in  the 
former  oaoo,     Then,  too,  the  reoord  oh coo  that  tho  parties, 
tho  aubjJeot-Matter,  and  tho  general  purpose  of  both  bills 
aro  identical,     tho  *eiy  itoas  ■aklng  up  the  additional 
defalcations  are,  with  on*  imaaterial  exception,  tho  esse, 
Also,  both  bills  show  that  tho  alleged  additional  defalcations 
were  all  known  to  tho  o«mpl*ia&nt,  #ith$r  mn  tho  result  of 
as  examination  of  tho  books,  or  by  tho  oonfession  of  ?is*®ous 
his  self,  befo.-e  July  1,  193S,   that  is,  bofo;^  tho  eonplsia- 
ant  filod  ita  original  bill  in  the  Olroult  CS&surt  on  July 
84,  IdSia*      AAd,furth#r,  mvety  sntarlsl  eiataaent  of  foot 
oot  up  in  too  present  bill  of  o^aolaint  was  known  to  it, 
or  available,  at  tho  tins  of  instituting  th*  former  notion* 

**  HMytt  ▼•   Bridges.  IDS  111.   336,   the  court, 
siting  with  approval  Banna  v,   Read.  108  l\l.  896,  used  tho 
following  language: 
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"oaomi  eoma  specific  fact  or  question  has  beca 
fed Judi oated  and  determined  in  a  force*  suit, 
and  the  same  fact  <r«raestioa  is  ageia  put  la 
issue  ©a  a.  s;  boequent  suit  ootireen  the  sams 
parties,  its  deteimiaatloa  Is  the  former  suit, 
if  properly  presented  and  t«U#4  upoa,  will  be 
held  conclusive  upas  the  part  lee  in  the  letter 
suit*  without  r«gkra  to  whether  the  cause  of 
action  la  the  same  in  both  Suits  or  not.     This 
specie*  of  estoppel  i«  known  to  the  law  as  an 
cetopcet  by  verdict,  sad  la  equally  available 
to  a  plaintiff  in  support  of  hio  motion,  whoa  the 
stream  tamoem"  oaf  I  ami  it,  so  vfc*n  off  eyed  by  de- 
fendant as  matter  of  defease,  * 

1R  *B«  fllley  m<>**    HW  ••soil  eaidj 

*Bat  the  feet  that  different  relief  i» 
claimed  under  the  two  hills  can  asks  no  differ- 

ease,     The  ttllegnHoaa  la  oaefe  hill  fe.ro  euo- 
etantially  alike,  sad  all  the  relief  el  aimed 
uad«*r  the  preeeat  Mil  wnau$  M  well  haws  been 
granted  made*  %ho  former  hill.* 

In  ^haaaah  9»   ^bs«aa>,  &9S   M.  133,   the  eourt 
held,   eitiag  the  TUley  esse,  that  when  some  specific  f&et 
has  b«?#a  decided  ia  a  form*  mil*  and  i«  again  put  in  ieeuo, 
'its  d*tefnlantioii  ia  the  former  suit  is  conclusive,  whether 
ths  cans*  of  aoilom  is  the  ease  ia  both  suite  or  not,     &nd 
then,  in  galeae*  Terminal  ft.,  a.   go>.  v.   flarfftt.  Zm  111,  86. 
Hr,  j^etiee  Csrtwri#t  snids 

•lean  a  ©curt  hawing  furlsdletloa  deeldee  a 
oontroweray,  the  quest ioa  iawolwsd  is  settled  forever 
between  the  parties  to  the  suit  and  persons  in  priv- 
ity with  thea#  and  neither  oaa  again  litigate  with 
the  ether  any  f»ot  or  cjaestioa  actually  or  directly 
la  issuo  which  who  passed  upon  sad  determined  hy 
•wurt.     r;iKTn<tf.   Fwsd,  10s  ill.  S9Sj   niler  v. 

Sridaeo.  lOonHTTM)  jqX&I  »•  JOalISX»  nrW.49»i 
nloa  fg.oiflo  hy.i»ffc»   w.   ftls:  .^«...g.^o^   isl;»n4-fri»g.. 
ttPiflo  railway  3o.,  16*  id.  88*,  gemote*  w.  Lansingfe, 
844  id,  AGSj  People  w.    :ftlf*K»»  foru  ngton  find  -itfla&y 
railroad  Co.,  347  id.  $40, ■ 

waller  v.  ggg  Ic-rest.  869  ill,  388,  hsldo  that 
srea  though  a  decree  ia  a  former  eaae  is  erroneous,  id  is 
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blading  upon  th«  parti**  *to  that  proceeding  until  it  It 
reversed  in  k  direct  prooeeding,*     Citing  Young  v.   Lorain. 
11  III,  «84;   imUt  *•   fcatti   !*•  *•<*.  *<*J    mtoW  TarnlM*! 

HlilllKI  fltn  ~  f^yy^^ft  35s  *<*.  s®$   ttHtti  »•  JttiMMfa 

248  id.  436;   Dona  y.   Fle^,  240  id,   4®4. 

*»  bujIls.  ▼.  jjiflUfi  ***  Hi*  *•••  «*•  wmm  ■**<• 

■ifcex*  th*  fomer  adjudication  i»  relied 
upon  a «  an  anaojut*  bar  to  a  euaaaciuant  motion, 
it  mx&t  b«  abown  that   the  oeua*  of  motion  and 
thing  to  b*  recovered  ax*  the  e*n#  in  both  #rooeed~ 
inge,     Kail*  tfe*  particular  forn  of  notion  any  not 
b*  important,  there  nvat  bo,  ftf  In  generally  laid 
down*  no  between  the  two  action*,  identity  of  pnrtleo, 
of  cubjoot-nattey  *nd  of  cause  of  action*  to  o&s- 
stltute  the  first  t  bar  to  the  second,     m*t«9  how- 
ever, eon*  controlling  fact  or  education  material  to 
tb©  datcmiantlcn  of  both  of  the  emueee  bno  boon 
adjjudio&tod  in  th*  fomer  wit  by  a  court  of  oon~ 
potont  Jurisdiction    *n&  tho  anno  foot  ox  ©nest ion 
la  n?,nin  at  iasnt  bitanott  the  anno  parties,  it* 
adjudication  In  tho  fixat  will,  if  properly  pre- 
sented, bo  conclusive  of  the  sane  oueetion  in  th* 
la  tor  ault,  irrespective  of  wnetaey  tb*  oauoo  of 
notion  is  the.  ®n*e  in  both  suite  or  r*ot»* 

In  fenowlten  v.  fti&nburir,  11?  111.  471,     tb*  court 

ouotod  wUrn  approval  the  fallowing  language  frou  Story1* 
Equity  Jurisprudence,  se«.  1S&S, 

"A  foruex  decree  in  i  *uit  in  equity  between 
tb*  snae  parties  and  for  tno  sans  s>-n  jest-natter, 
la  alee  a  good  defense  in  equity,  even  »liuougb  it 
bo  a  decree  merely  dlanlaalttg  tbabill,  if  the  <3ie- 
niaanl  io  not  expressed  to  be  alt  bout  prejudice,* 

In  eta  ting  the  re -non  for  that  principle,   tba  court  a&id  in 
**»«  Jfoowltoa  case. 

•The  law  very  pxepexly  gives  every  nan  a 

day  in  court,  but  litigation  ought  not  to  be  ea- 
oouragcd,  and  whan  a  natter  baa  once  been  litigated 
and  decided  by  n  court  of  eonpetent  jurisdiction, 
tbat  natter  cannot  RgpiB  be  breu$?t  into  litiga- 
tion between  the  sane  parties,  but  the  Judgnent  or 
decree  firat  rendered  will  be  bald  conducive  be- 
tween  tfee  partiee,* 
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For  the  complainant,   the   fallowing  oaaes  are 
cited  in  oppoeitiont     Kenoaly  v.  a^oa.  841  III.   16;   fta«e 
▼•  IM8MI  1U  ril«  u*  Farmell  ▼.  ftreat,  Western.  161  111. 
033*     None  of  these  caeee,  however,  holds  to  the  contrary. 
In  the  Kcmenly  eaoo.  which  *as  a  salt  in  equity  to  oameel 
n  tax  d*«*d,   the  oo»rt  hold  that  a  decree  in  ft  format  suit 
dismissing  too  Mil  for  MHHl  of  equity,  warn  not  res  ad Indies- 
tft.  owing  to  the  fact  that  it  was  not  alleged  in  th«  original 
Mil  taut  the  plaintiff  was  either  in  peaaesftloa  or  had  titlo 
to  the  property.     In  distinguishing  that  ease  from  the 
WBM  SBS1  tMm&9  *>*  eourt  said: 

*A»  ftdjwttftatioB  that  appellee  had  no  ewoh 
title  or  possession,  as  »»•  required  to 

maintain  the  Mil*  le  not  a  determination 
of  that  fact  that  will  estop  appellee  from 
setting  up  a  title  and  possession  sun* 
eequently  acquired,  *ren  though  in  other 
reepeotft  the  arerwente  of  the  Mile  arm 
substantially  the  sams,» 

In  the  inttant  oaee,  hewewer,  as  we  hare  already 
•aid*   the  ease  situation  of  facte  existed  when  the  first  Mil 
was  filed  as  when  the  eeoond  Mil  was  filed;  and,  to  use  apt 
language  of  the  Tfrilsy  ones.  **ll  she  relief  claimed  in  the 
present  Mil  mould  as  well  hare  he  em  granted  under  the  former 
Mil."     *e  do  not  find  that  any  of  the  oases   deed  for  the 
complainant  bold*  eomtrmry  to  the  dootrine  of  the  filler  caas. 

In  In  re  Sortar cetera  PnjLvora^ty..  306  111.  64,  the 
court  said: 

•as  ftaid  in  Ifijgrjl  *•  HlfflflM*  *7  *ll-  244»  * 
controversy  oaunot  be  reopened  to  hear  addi- 
tional reasons  which  before  existed  and  were 
within  the  knowledge  of  the  party*   in  support 
of  the  aamft  eauaft  of  action,     the  principle  of 
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re«  adiu&lo&ta  aabraoea  not  only  what  actually 
wae  determined  in  the  foraar  eaee,  but  *lao  ex- 
tende  to  any  other  natter  properly  involved  ©ad 

which  «ig*>t  have  been  r&iaed  and  determined  in  1%.* 

And  in  that  eeae  the  court  Quoted,  witb  approval,  froa  Bololt 

•The  principle  of  re  a  ad  judicata  re*  one  e  further* 
Xt  extaade  not  only  to  fai  faeetloae  of  f&et  and 

of  lair  which  w+*3r«t  decided  in  the   fiam®*  cult,   but 
alao  to  the  ground®  of  recovery  or  dtfenea  vhieb  et^rt 
have  boea  but  weee  not  preaeaten,* 

tt>  nra  not  unmindful  of  the  fact  tfeat  aa  a  revolt  of  Mi 
deoiaion  thelnaured  will  not  gat  to   the  fill  what  It  actually 
contracted  for,  and  that  t>e  insurer  any  aacapa  fro*  *  part 
Of  tta  normal  contractual  obligations,  hut  tha  law  of  *9q 
a^iudlo&ta.  whio?-  la  a&id  to  ha  g  rule  of  justice,  baaed  upon 
public  policy  and  the  principle  feet  one  should  not  ha  twice 
vexed  for  the  came  oauee,  la  fixed,  and  la  *•  potent  la  a 
court  of  acuity  aa  in  one  of  law.     Accordingly,  the  nntters 
hare  involved  liwrfllg  been  settled  by  the  fffflaHtl  processes 
of  the  eaurte  in  the  former  auit.  It  fall  own  that  they  aia 
not  now  a  legit laate  and  available  subject  for  further  con- 
aide  ration  sad  adjudication. 

Bearing  in  aind,  therefore,  the  issue  In  the 
former  once,  we  are  constrained  to  hid  that  although  the 

pleader  in  the  preaent  oaee  baa  undertaken  to  uae  ainllar 
facta,  witb  iaiaeteri»l  additions,  sad  baa  varied  the  prayer 
for  relief,  the  two  proceeding,   in  theeyee  of  the  law, 
aeex  the  eaae  result,  and  are,   in  substance,  aa  aattere 
of  litigation,   identical j  from  whieh  it  foliowe  that  the 


N    MM 


I 


' 


N  .■-=/■ 
,  tip  ■  :■ 


prinaiple  of  $jt&  *4ixx&lmtm  Ipfttijg  «w»d  as  *  consequence. 
Hi  a«ort»  Of  th«  Chancellor  MMf!  it  ftfft*a«la 
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Opinion  filed  Jan.   20,   1926. 


KB.   jmrim  TAYLOR     delivered  the  opinion 
of  the  court, 

On  September  3,  1934,  *   judgaent  by  confession 
on  a  promissory  not*  was  entered  in  the  itvnlolpel  court 
for  $340. 00, in  favor  of  tttt  plaintiff,  Halph  8,  Beesley, 
doing  business  at  Ralnfe  K.   Beesley  I  Go,,  against  the 
defendant,  Roy  0.  Bunch,     upon  a  motion  to  vacate,  sup- 
ported by  an  affidavit,  the    judgment  erne  vacated,   and  it 
was  ordered  that  the  affidavit  atand  aa  an  affidavit  of 
merits.     The  affidavit  set  up  that  the  note  eued  upon  was 
given  to  the  plaintiff  aa  earnest  money  on  a  real  estate 
sales  contra ot  signed  by  the  defendant  aa  purchaser  and 
that  before  the  contract  was  signed  by  the  owner  of  the 
property*  the  &ef enfant  had  orally  withdrawn  his  offer 
to  purchase,     There  waa  a  trial  before  the  court,  without 
a  jury*  and  a  judgment  for  the  defendant. 

The  defendant  testified  that  he  wae  a  yard-master 
for  the  Chicago  A  ttorthwestern  Railroad;    that  he  got  ac- 
quainted with  the  plaintiff  through  an  advertisement  of  a 
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niece  of  property  the  plaintiff  had  for  sals;   that  hi* 
wife  went  to  see  the  property;    th&t  she  saw  one  of  the 
plaintiff 's  agents;   that  on  the  day  he,   the  defendant, 
signed  the  contract  and  note,  he  saw  one  Fauna,  of  the 
plaintiff's  office;   that  Fauna  eaid,  *If  this  deal  doee 
not  go  through,  we  will  return  the  papers,*  and  that  he. 
Fauna,   would  let  him,  thsdsfeftdsat*  know  that  night;   that 
at  the  tine  the  contract  was  drawn  up,  he  told  Fauna  he  would 
glws  #7760. 00;   that  Fauna  said  the  prise  was  18,100.00;   th?,t 
hs,  also,  aaid,  *I  don't  think  they  will  take  that  hut 
nevertheless,   X  will  go  m&  see  what  I  can  do  with  the 
owners  and  will  let  you  know  tonight;*   that  faupe  did  not 
1st  hies  know  that  night;   that  the  following  morning  hs,  the 
defendant,  went  to  the  plaintiff's  office  and  aeksd  Faupa 
what  success  he  had  had;   that  Fauna  said,  none  at  all,   that 
Fauna,  further,  said*  "I  stayed  until  10; 30  and  tried  to 
talk  him  into  it,  hut  he  wouldn't  take  It;*   that  he  eaid 
the  house  eoet  him  sore  than  that,  and  he  left  him;   that  he, 
the  defendant  said  to  Faupa,  *  Call  the  deal  off;*   that 
Faupa  said#  *Xt  is  a  good  place,  a  wonderful  buy;*  that  hs, 
the  defendant*  said  he  did  not  oars  for  it  and  would  just 
as  soon  not  have  it,  and  walked  out*     He  further  testified 
that  the  next  morning  he  went  to  Besslsy's  office  and 
talked  with  Breda,  also  one  of  plaintiff's  agents;   that 
Breda  said  that  as  he,  the  defendant,  had  signed  the  note 
he  must  pay  it;   that  he,  the  witness  said,  »t  came  in  hers 
yesterday  morning  aad  told  Mr.   Fsupa  to  call  "the  deal  off, 
I  didn't  want  it;1*   that  Breda  said,  *  I  knew,  ten  minutes 
after  you  was  hers  they  came  in  and  elgned  it;*   that  he, 
the  witness,  said,  "tsny  did  you  let  him  sign  it,-   and 
Breda  said,  "tall,   there .was  no  restriction  to  us,     ws  didn't 
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have  to  d«lif»r  to  yew  until  f  irty,  sixty  days,  any  tint;* 
that  be  asked  Breda  to  let  his  see  the  contract  and  note; 
that  Breda  went  and  looked  for  It  and  then  said,  "It  It 
not  in  the  off  lee  now,  somebody  has  got  it  out;*'   that  the 
note  was  evidence  of  the  earnest  »oney;    that  the  note  was 
the  only  consideration  he  gave. 

The  defendant  rested  at  the  ©lose  of  the  defendants, 
Bunch1  a,  testimony.     The  Plaintiff  then  called  Feupa  as  a 
witness.     He  testified  that  he  was  an  employee  of  the  plain- 
tiff;   that  fee  mot  the  defendant  and  his  wife  on  August  10, 
1834;   that  on  August  IS,  the  defendant  eaae  to  the  plain- 
tiff »s  offic«  and  •xeoutod  the  contract  *n&  the  note;   that 
the  evening  of  that  day,  after  tfes  contract  and  the  note 
had  been  signed,  he,  the  witness,  wentto  the  home  of  the 
seller,  Pestoller;   that  he  was  not  in,  but  Mrs,  Pemoller 
signed  the  contract  and  the  next  somlng,  about  nine  o'clock, 
the  defendant  called  on  the  witness  and  asked,  *H©w  about  the 
building?*   that  he,   t  e  witness,  answered,  *Mrs.   Peaoller 
signed  up  but  I  couldn't  get  hia*  to  sign  up  beoause  he  didn't 
get  bone  until  late,  and  I  didn't  want  to  leave  the  contrast 
there,  and  1  took  her  signature  on  that  contract  and  went  back 
there,  and  I  says,   'I  aea  going  over  tonight  m£  he  will  sign 
It,1  and  he  wsnt  out  of  the  office  and  that  was  all  there 
was  to  it;9   that  the  defendant  did  not  tell  his.  that  scorning 
to  call  the  deal  off;   that  he  did  not  tell  the  defendant 
that  Mr.  Feaoller  would  not  sign  the  contract;   that  on  the 
evening  of  August  14*  he  took  the  contrast  to  Femoller's 
house,  and  Mr,  Feaolle*  sign  d  it,  and  at  no  tine  Ijfed  the 
defendant  tell  bias  to  sail  the  deal  offe 
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Breda*   the  eelee  manager  of  the  plaintiff* 
celled  on  behalf  of  the  plaintiff*  testified  that  an 
August  18  or  19*  he  had  a  conversation  with  the  defendant 
at  the  plaintiff 'a  of  floe*  and  that  on  that  occasion  the 
defendant  aald*  "You  aaa  oall  the  deal  off;0   that  he* 
the  witness*  naked  hi»  about  thernatter*  tad  he*  the  de*» 
fendant*  aald  that  he  had  bought  another  building;    that  ha* 
the  witness*  said*  "well*  ym  esn»t  oall  t^is  deal  off*  the 
entire  deal,  or  contract  ia  signed  up  by  the  sailer*  you 
will  have  to  go  through  with  it  or  forfeit  the  1-300  note 
that  yon  have  put  ups*   that  the  defendant  amid*  *lo,   1  would 
not  do  that,*  and  naked  for  the  note;   that  he,   the  witneaa* 
then  went  and  tasked  the  cashier  for  the  note;   that  the 
eaehier  said  she  didn't  feet*  it,  that  NT*   Pa-upa,  who  wma 
out  of  the  office  at  that  ti'te,  had  it,  and  he  so  told  the 
defendant* 

The  note  wad  contract  were  feoth  offered  in  evidence; 
the  note  w&a  dated  August  13,  1934*  and  was  for  the  mm  of 
$300,00*  payable  on  or  before  two  days  after  date*  to  the 
order  of  ftalph  H,  Bsesley  a  Oo«  at  its  office.     It  was 
signed*  Roy  0.   Bunch*     The  contract  was  dated  August  13*  1934* 
and  signed  by  Hoy  0.   Bunch*  John  feaoller  and  £lsie  Peasoller* 
The  contract  waa  to  the  affect  that  Boy  C.   Bunch  agreed  to 
purohass  and  John  and  Flsie  reaoller  agreed  to  sell,  for 
$7780*00  certain  real  eetste  at  5103  Oak  in  a  treat*   Oh  lea  go* 
Illinois,     The  contract  recited  that  the  purchaser  had  paid 
|300  as  earnest  money  to  be  e.poliedon  the  purchase  when  eon* 
euamated*  and  agreed  t©  pay  $3700  within  fiwe  daye  after 
the  title  had  been  found  to  be  good.     It  aloe  provided  fear 
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the  assumptl  -n  cf  t  certain  raortfsage  of 

The   contract  contained  the  following: 

•Should  Mil  iniTohaaeT  fall  to 
perform  aald  contract  promptly  on  his 

pert,  at  the  tine  end  In  the  *nmn#r  herein 
epecifiPd,  the  earnest  aonsy  paid  as 
a  dot©,  abRll,  at  the  option  of  fet  vendor, 
be  retained  by  the  vendor  as  liquidated 
tlt-rar.gcn,   ■ad  this  contract  rifefell  tfcereitpon 
becoae  and  be  null  and  vol do  *  *  *     fhle 
contract  sad  the  said  eamspt  money  shall 

be  held  by  Ralph  Heesley  &  Co.  for  the 

mitral  benefit  of  the  rartiee  concerned,  •  •  • 

and  it  shall  be  the  duty  of  said  ftalpb  H. 

Beesley  $  0»,  In  e**e  said  earnest  ssoney 

be  retained  as  herein  provided,  t©  apply 

th*   eawi,  first,  to  the  yafasmi  of  any 

expenses  incurred  for  the  vendor*  by 

Ills  JfjMl  in  esid  setter;   WMl  second, 

to  the  payment  to  vendor* s  broker  of  a 

eowrlssion  i  •  •  for  bit  nerrios*  la 

procuring  this  contrast,  rendering  the 

ovor~plttS  to  the  vendor.11 

the  trial  judge  held,  as  a  proposition  of 
feet,  that  according  to  the  evident,   the  sellers  of  the 
property  had  iftiptifl  the  offer  of  tbe  defendant,  Buach, 
before  any  notice  was  received  by  thcagent  of  the  seller 
that  the  defendant,  $uaoht  deal  red  to  call  the  deal  off, 
and  held,  as  a  matter  of  law,   that  the  party  holding  the 
lsgnl  title  to  a  bill  or  note  eight  sue  ©n  it,  although 
he  was  merely  en  agent  ard  liable  to  account  to  another  for 
the  proceeds  of  the  recover,  hnt  refused  to  hold  that 
DM  legal  title  to  the  note  in  question  wno  In  the  payee, 
ftalph  I,  Bcdsley,  -toing  business  as  salph  K.   Becsley  | 
Company*  *jk1  aoocr^lngly^  entered  Judgment  for  the  defendant. 

riret.     The    question  arises  whether  the  finding 
©f  the  trial   judge  that  the  sellsrs  of  the  property  had 
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accepted  the  offer  of  the  defendant  oof  ore  it  wm*  with- 

drawn,  is  clearly  a^inst  tnt  o&aifeet  weight  of  the 
evidence.     That  Question,  wo  are  constrained  to  answer 
in  HM  negative.     The  testimony  was  conflicting,   that  of 
the  defendant*   BwAob,  being-  in  conflict  with  the  testiaony 
of  Paupa  and  Breda. 

P&upa  testified,  positively,   that,  on  the  evening 
of  August  13,   the  day  on  which  the  defendant  signed  the  eon* 
tract  and  the  note,  he  went  %o  the  home  of  the  seller, 
POfioller,  and  that  Mrs.   pomoIIot,  her  husband  being  away  at 
the  time,  signed  the  contract,  and  that  the  next  corning, 
the  defendant  called  and  asked  hin,    the  eitneat,  -Ho*  about 
the  building,*  and  he,  the  witness,  told  him  that  Hrt.Ptaollor 
had  signed  it,  but  that  he  was  not  able  to  get  l>euoller  to 
sign,  as  he  didn't  get  home  until  late,  and  as  he  didn't 
want  to  leave  tfee  contract  there,  he  had  her  sign  it,  and 
that  he  was  tgolng  back  again  tnat   evening,  and  that  Ponoll* 
mail  tfcen  sign  it. 

He  further  testified  that  the  defendant  did  not  till 
bin  that  aorning  to  ©sal   the  deal  off;   that  on  the  evening 
of  August  14,  ho,  Paupa  took  the  contract  to  Peaoller's 
house  and  he  signed  it;  and  at  no  tlsto  did  the  defendant 
tell  hia  to  o*ll  the  deal  off.     The  purport  of  Paupa«s  evi- 
deaaee  Itoat  the  defendant  did  not  withdraw  hie  offer  before 
it  was  aooepted,  to  ooaewhat  corroborated  by  the  testimony 
of  Breda,  the  sales  nanagsr, 

Obvi  usly,  the  answer  to  the  question  whether 
the  d  ef cadeunt  withdrew  his  offer  in  spt  time,  depends 
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the  credibility  of  the  defendant*  on  the  one  band,   and 
Paupa  *nd  Brede  on  the  other.      And  as  to  that  subjeot,   the 
triel    judge  was  ir  a  very  much  better  positim  then  we  are. 
He  h--«d  the  witnesses  befo  e  him,  and  was  far  better  able  in 
such  a  case  as  this,   to  pass  Judgment  on  the  proper  oredit 
to  b*   given  to  *aeh  of   the  witnesses  than  we  are. 

Jt   foil  owe,   therefore,   considering  what  the  record 
shows  on  the  subject  of  the  alleged  withdrawal  of  the  offer, 
that  the  finding  of  the  trial  judge  tba.%  the  seller*  of  the 
property  had  accepted  the  offer  of  the  vat  before  any 

notice  ■*•  r  -  celved  hf  the  agent  of  the  sellers  that  the  de-» 
fendant  desired  to  off.  11  the  deal  off,   is  not  against  the  nami* 
feet  weight  of  the  evidence* 

Second.       The  Question  then  remains,  was  the 
plaintiff,  Halph  u.  Beeeley  &  Q©.,  entitled  to  sue  open 
the  note  in  question*         That  asust  bo  answered  in  the 
affirmative.     The  note    was  signed,  by  the  defendant,  Hoy  0* 
ftunen  and  whs  payable  to  the  order  of  Ralph  H.   Beesley  & 
Co.,  at  the  office  of  Ralph  H.   Beesley  &  0o.     Then,   too, 
the  contract  of  purchase  provided  that   the  earnest  ssoney 
should  be  retained  by  Helpfc  H.   Beesley  A  Co.,  -ml  that  the 
prooe^ds  should  be  paid  out  in  a  certain  way,  "first,  to 
the  payment  of  any  expensee  incurred  for  the  vendor  by  his 
agent  in  said  natter;   and  second,  to  the  payment  to  vendor's 
broker  of  a  commission  *  *  •  for  his  services  in  procuring 
v-  is  contract,  and  rendering  the  over-plus  to  the  vendor** 
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The  fast  that  it  night  turn  out  .atlaetely,  as 
between  the  plaintiff  and  tht  seller  that  part  of  the 
proceeds  of  the  not*  would  have  to  be  paid  over  to  too 
eeller,   in  no  way  af foots  tht  undoubted  right  of  the 
plaintiff,  the  poyoo,   to  sue  the  defendant*   tho  aeker 
of  the  note,     yyudo  V.   ffolton,  *0*  XXI.  App.   8X6. 

this  subject*   generally,  ana  considered  hy  this 
oburt  ia  i|racr  v.    Liner.  general  fanner  £9830  (opinion 
fiXed  October  38,   1935),  hut  in  that  case  th«  affidavit 
of  merits,  which  had  bee*  stricken,  reel  ted  that  the  vendor 
refused  to  o&rry  out  the  sale,  and  we  held  that  the  faote 
aa  reel ted  shooed  that  no  rlgM  of  actios  aroeo  in  the 
agent  until  after  the  oonsunaatlen  of  the  sals,   the  inetant 
ease  is  distinguishable  fron  the  ffrner  oaes  in  that  here 
the  contention  of  the  defendant  that  there  never  was  a 
contract;  that  he  withdrew  his  offer  before  &  contrast 
«ae  made,  was  found  to  be  untenable, 

In&snuob*  therefore,  as  a  valid  and  binding 
contract  w*-s  aotually  aade*  and  aa  the  defendant  had  given 
the  note  in  Question  as  part  of  the  eons ids rat ion  due  fro* 
hiaa  under  the  oontraot,  and  as  that  note  ens  payable  direct- 
ly to  the  plaintiff*  it  follows  that  the  plaintiff  in  this 
proceeding  is  entitled  to  Judgment  against  the  defendant  for 
the  amount  of  the  note  end  interest. 

The  judgment*  therefore,  will  be  reverted  and  |udg- 
aent  entered  here  in  favor  of  the  plaintiff  and  against  the 
defen  ant  for  the  sua  of  #340, ©C« 

fHOa^og,  p,j.  &«o  cs'odw^or,  j*  HsOTig 
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Opinion   filed  Jan,   20,    1926, 

kr.  ,nmnm  tailor  deuwered  the  opinion  if 

the  court. 

this  is  an  appeal  by  the  defend***  Bubin  B»llls, 
fro*  c  judgment  in  tfce  Superior  tknatt  In  f »v  or  of  the 
plaintiff*  Aaron  EglltsJcy,   in  an  motion  for  trespass  vi 
et  armls.     The  verdict  of  the   jury  was  for  11100,00,   Put* 
upon  a  remittitur  of  #600.00,  a   Judgment  was  entered 

in  the  auat  of  £600,00. 

the  declaration  alleged  that  the  defendant,   on 
Juno  8,  192$,  with  force  and  erase,  assaulted  the  plaintiff, 
and  violently  seised,  and  laid  hold  of  his,  and  struck  him 
with  his  fists  and  with  a  certain  club,  sany  violent  blows 
on  the  body  and  head  and  th«o  and  there,   with  great  force 
and  violence,   tore  and  damaged  his  clothings   and  as  a 
result  he  wae  greatly  hurt,  bruised  and  wounded  and  boons* 
tick,   sores  and  disordered,  and  so  re  ami  nod  for  a  long 
tine,  and  was  thereby  prevented  fro*  perforating  and  trans- 
acting his  affairs  ana  duties;   smd  wfes  obliged  to  spend 
divers  suss  of  money  to  be   healed.      The  ad  dasnus  was 
$25,000.00,     The  defen tt  nt  filed  a  plea  of   the   general 
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In  sue.     The  oatt  was  tried  tit  fort  the  court,  with  a  Jt»ry. 

Tht  evidence   of  the   plaintiff  U  tubttantially 

as  follows:     He  lived  at  34*7  Wttt  12th  Plate,   Chicago, 
Ht  worktd  fox  the  Model  Dress  *   Cloak  Company,  of  which 
ht  wot  pr*s»ilent  and  a   director.     Mt  received  |BS*00 
a  week  for  his  services,     m  was  39  rears  old;   five  fett 
five  inches  in  height,  and  wtightd  about  146  pound*. 
On  Friday,   June  S,  19® 3,  between  3  and  4  *•*?•,  ht  went 
with  tone  sample*  to  one  ioffman,  one  of  his  customers, 
to  set  him  about  getting  on  order.     Bailie,  tht  defendant, 
was  in  the  business  of  manufacturing  cloaks  and  suits,    md 
had  i  store  na*t  to  Boffman's.     uhen  he,  the  plaintiff, 
got  to  Hoffman's  place,  the  defendant  called  to  nit)  end 
•mid  he  wished  to  tptak  vitit  him,     Ht  then  went  over,  and 
tiit  defendant  taid,  ^why  don't  you  pay  me  for  your  brother** 
Tht  plaintiff  repllta  that  what  ht  guaranteed  he  woold  pay, 
but  that  he  did  not  make  any  guarantee  for  his  brother. 
Following  that,   the  defendant  called  him  an  obscene  nam* 
and  struck  him  with  hit  flat  a  blow  on  the  left  side  of 
hia  fact,  which  knocked  him  down.     In  falling,  he  struck 
an  electric  Jilting  post*     Ht  was  unable  to  got  up,  but 
was  helped  up  by  one  aasson,  ont  of  Hoffman's  ealesmtn. 
Ht  wae  ditty  and  everything  about  him  teemed  dark.     Ht 
mas  taken  Into  iiofi'man't  store  and  wat  there  for  about  An 
Hour.     %s  fast  was  swollen  and  hie  clothes  had  gotten  dirty 
from  tht  sidewalk.     Th«  twtlling  lasttd  three  or  four  dayt. 
Fiom  Hoffman' t,  he  wont  to  hia  offios  on  test  soosevelt  R©ad. 
Ht  staytd  there  about  throe  <?uarttrt  of  an  hour,  when  ont 
Shapiro  took  him  home  in  hie  machine.     About  midnight,  ht 
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eallsd  })r.  Hnlpert,  who  oa»e  about  one  o» clock  and  stared 
with  his.  until  5  o*  clock.     Or.  Hal perk  attended  him  four  or 
f ire  tinee*  and  then  he  cai  led  Dr.   Bernstein.     He  did  not 
work,  on  account  of     is  1 lines*,  tor  two  and  a  half  months. 
for  two  months  he  suffered  from  diselncss,   and  his  kidneys 
bothered  his,     Hs  did  not  dmw  any  salary  for  the  two  and 
a  half  month*  that  he  was  away  from  his  work.     Vp  to  the 
tine  ho  was  assaulted*  he  had  been  in  food  health. 

Ons  Gseey  was  milled  by  the  plaintiff.     lis  testi- 
fied that*  at  the  time  In  Question*  he  wen  on  the  sidewalk  nesr 
Hoffman's  plane  of  business  at  the  tine  the  defendant  called 
the  plaintiff  orerj    that  he  did  not  hear  what  the  defendant 
said}   that  he  was  not  standing  there  when  the  plaintiff  and 
the  defendant  were  talking*  as  he  had  left  to  go  to  his  store 
across  the  street;    that  he  did  not  sss  the  defendant  strike 
tte  plaintiff.  Its  further  testified  hs  now  does  business  with 
the  defendant*  but  not  with  the  plaintiff,  although  prior  to 
the  time  in  Question  he  used  to  do  business  with  the  plain- 
tiff. 

Ons  desssr,  oalied  by  the  plaintiff,   testified 
that  he  was.  a  salesman  at  hof  nan's;   that  on  the  day  in 
Question,  he  saw  the  plaintiff  at  Hoffman's;    that  the 
plaintiff  said  he  did  not  fasi  well;  that  he  took  hia  into 
the  store  and  gave  bin  sose  water*   that  the  defendant  was 
busy*  and  the  plaintiff  did  not  tell  bin  about  what  had 
occurred;   that  hs,  the  witness*  did  not  see  what  took 
place;    that  he  did  not  see  any  swelling  of  the  faoe,   *nd 
the  plaintiff  did  not  eonplaln  of  being  dissy. 
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Dr.  ifalpert,  a  graduate  of  1,07*1  a  ftaiverelty, 
who  had  practiced  hie  profession  for  ten  ye**rs,   testified, 
that  on  the  night  In  question,  about  on*  o'clock,  ho  oat  led 
om  too  plaintiff  at  hie  hone*  and  cranined  hint}   that  he  found 
als  in  hod;  that  he  found  a  availing  and  braises  over  the 
left  side  of  the  head  tmA  face,  amrf,  also,  a  contusion  and 
black  Mi  hlue  a&rks  over  the  left  kidneys   that  the  plaintiff 
eooned  to  be  suffering  excruciating  pain  in  the  region  of 
the  kidneye;   that  he  injected  morphine  several  tines  to  stop 
the  pain;  that  the  left  aide  of  the  head  mm  black  and  blue; 
that  he,  the  plaintiff*  after  that,   called  at  hie,  the 
doctor *s»of floe  every  week  for  about  ten  weeks. 

9r.   Bernstein*  a  graduate  of  the  University  of 
Illinois,  testified  that  the  plaintiff  was  a  patient  of  Msf 
and  called  bin  on  June  9,  1983;  that  he  visited  the  plain* 
tiff  fi.nd  found  him  in  bod  Buffering  f ron  shock;   that  he  had 
a  subnormal  temperature,  rapid  wise  and  respiration;   that 
be  shewed  a  contusion  on  the  left  side  of  the  teasple  Mai 
cover* 1  scratches  on  his  face,  end  showed  a  very  marked 
contusion  or  abrasion  over  the  left  kidney;   that  a  test 
of  the  urine  Showed  blood,  a  hemorrhags  of  the  kidneys; 
that  he  saw  the  plaintiff  on  June  10,  11,  18  %n<%  31 .     On 
orosa-exanination,  he  testified  that   the  condition  was 
permanent,  and  no  treatment  would  be  of  any  avail;    that  it 
appeared  to  his,   the  plaintiff  had  r  celved  an  la jury  of 
sons  sort;   that  the  plaintiff  complained  of  headaches  and 
dlsslnsss*  and  that  ho  diagnosed  the  case  as  one  of  con- 
cussion of  the  brain* 

From  the  foregoing*  it  will  bo  seen  that  the  evl- 
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denee  for  the  plaintiff,  taken  by  itself*  quite  sufficiently 
proTes  not  only  liability  on  the  part  ef  the  defendant,  but, 
also,   that  the  verdict  was  not  exoeselre. 

The  ewidfnoc  of  the  defendant  ie  that  at  the  time 
and  place  in  question,  he  said  to  the  plaintiff,  *f©u  were 
good  for  your  brother;  shy  don't  you  pay  me  off;8   that  the 
plaintiff  said,  *I  never  was  jsjood  for  ay  brother,11  and 
then  oalled  the  defendant  on  obsosne  nama,  and  a  Her; 
that  then  he,   the  defendant,  with  his  open  hand,    slapped 
him  on  the  left  eide  of  the  fees;  that  he  did  not  knock 
his  down,  nor  did  be  fall  downs   that  he,   the  plaintiff, 
walked  down  the  t  treat  without  anyone  helping  him.     lis 
testified,   further,  that  he  weighed  31B  pounds.     Three 
witnesses.  Bluest ein,   Belli*  (a  son  of  the   defendant) 
and  S-bftth  (employed  by  the  Sherman  Cloak  Company,  the 
company  the  defendant  Is  connected  wilfc)   oorroborato  the 
defendant  and  testified  that  they  heaed  the  plaintiff 
sail  the  defendant  an  obsosne  name  »n&  a  liar. 

Interpreting  the  verdict  for  the  plaintiff,   it 
be come b  obvious  the  jury  did  not  hellers  the  witnesses  for 
the  defendant,     and  the  question  arises  whether  tbrre  are 
such  disorspaneles  and  inconsistencies  in  the  testimony,  as 
it  is  disclosed  In  the  record,  that  ws  must,  considering  it 
reasonably,   coneluds  that  it  Is  manifestly  against  the 
weight  of  the  evi dense.     As  the  defendant  admitted  the  assault, 
the  only  question  of  fadt  before  the  jury,  in  reality,  was 
the  violence      of  the  assault  or  blow,  end  its  consequence. 
On  that  subject  ws  think  the  evidence  of  the  plea  ntif f  and  the 
two  doctors,  is  quite  persuasive;  at  lsast  it  would  bs  un- 
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denoe  for  the  plaintiff*  taken  by  itself,  gait*  sufficiently 
proves  not  only  liability  on  the  part  of  the  defendant,  but, 
also,  that  the  verdict  was  not  excessive. 

The  evidence  of  the  defendant  is  that  at  the  tine 
and  place  in  question,  he  said  to  the  plaintiff,  *Tou  were 
go<Pd  for  your  brother}  why  don't  you  pay  »e  off}"   that  the 
plaintiff  said,  *X  nerer  was  jpod  for  my  brother,*  and 
then  called  the  defendant  an  obsosne  naoss,  and  a  liar; 
that  then  he,   the  defendant,  with  his  open  hand,   slapped 
hi*  on  the  left  side  of  the  faos;  that  he  did  not  knock 
him  down,  nor  did  he  fall  downs   that  he,   the  plaintiff, 
walked  down  the  e  treat  without  anyone  helping  hi*,     lis 
testified,  further,  that  he  wei#ed  313  pounds.     Three 
witnesses,  aiueatein,   Ballls  (&  son  of  the  defendant) 
and  Ssbath  (employed  by  the  Sherman  Cloak  Company,  the 
company  the  defendant  Is  connected  with)   corroborate  the 
defendant  and  testified  that  they  heaed  the  plaintiff 
call  the  defendant  an  obscene  nans  and  a  liar* 

Interpreting  the  verdict  for  the  plaintiff,  it 
becomes  obvious  the  jury  did  not  believe  the  witnesses  for 
the  defendant*     And  the  question  arises  whether  thf-re  aro 
such  discrepancies  and  inconsistencies  in  the  testimony,  as 
it  is  disclosed  in  the  record,  that  ws  aunt,  considering  it 
reaeonably,   conclude  that  it  is  manifestly  against  the 
weight  of  the  evidence.     *e  the  defendant  admitted  the  assault, 
the  only  question  of  fact  before  the  Jury,  in  reality,  was 
the  vi©J.emapn  of  the  assault  or  blow,  and  its  consequence, 
Ob  that  subject  ws  think  the  swldemee  of  the  nisi  ntlff  and  the 
two  doctors,  is  quits  persuasive;   at  least  it  would  be  un- 
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reasonable  for  urn,   the  question  depending  so  much  upon 
credibility,  to  hold  that  the  verdict  mi  clearly  against 
the  weight  of  the  evidence* 

If  the   jury,  as  to  the  injuries  suffered  by  the 
plaintiff  as  the  result  of  the  assault,  believed  the  testi- 
mony given  for  the     plaintiff,   which  belief  we  cannot  reason- 
ably say  was  unjustified,   then  in  our  judgment,  the  verdict 
was  not  only  not  excessive,  but  errel,  if  anything,  on  the 
side  of  indulgence  towards  the  defendant* 

Beside  the  contentions  as  to  liability  and  quantity 
of  damages,  which  two  we  have  already  held  to  be  untenable, 
it  is  urged,   (1)   that  it  was  error  to  permit  the  plaintiff 
to  testify  that  at  the  tine  of  the  assault  he  wee  getting 
$65*00  a  week  and  that  as  long  as  he  did  not  work  he  get 
no  compensation,  end  that  he  did  not  work  for  two  tad  one 
half  months;  and  (S)  that  the  court  erred  in  giving  an  in- 
struction on  exemplary  damages* 

(1)     It  is  contended  that  the  court  erred  in  per- 
mitting the  plaintiff  to  testify  that  at  the  time  of  the 
assault  he  was  working  for  the  Model  Dress  *  Oionk  Company 
for  #66.00  a  week  and  that  as  long  as  he  did  not  work,  two 
and  a  half  months,  he  got  no  salary;   that  the  testimony  warn 
incompetent  because  no  special  damage  wae  alleged  in  the 
declaration*     The  declaration  alleged  that  the  plaintiff 
became  sick  and  remained  so  for  a  long  time,  during  all  of 
which  time  he  suffered  great  pain  *and  was  hindered  and 
prevented  from  performing  and  transacting  his  affairs  and 
duties**     la  Chicago  and  Erie  K,  R.   Qo*  v.   ifeceh*  163  111*305, 
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the  court  said* 

*The  rule  deduelble  from  the  c&«e«  la  this 
state  is*  that  In  ©rde*  to  recover  compensation 
fox  inability  t©  work  at   the  plaintiff's  ordin- 
ary »nd  usual  employment  or  feuslness,  all  that  1» 
necessary  la  the  declaration  is  the  general  aver- 
ment of  suen  Inability*  caused  by  the  injury, 
and  consequent  lose  and  damage,  and  that  proof 
of  hie  particular  employment  or  business  and  of 
his  ordinary  sages  or  earnings  therein  it  ad- 
missible In  evidence  una*  r  audi  general  averment,  but 
that  when  it  is  sought  to  recover  for  loss  of  profits, 
or  earnings  tbet  depend  upon  the  perf ©rmaaee  of  a 
speoial contract  or  eagageaent,  then  these  special 
and  particular  damages,  end  the  facts  on  which  they 
are  based,  must  be  sot  out  in  the  declaration** 

qhlca^o  t^nion  fraction  8p,  v.   irethauer.  88S  111, 
531;   Barnes  v.   j&nvllle  street  M*   &»,.  83§  111.   S66, 
Further,  the  record  skews  that  the  testimony,  when  elicited, 
cms  not  objected  to.     JBnas  ▼.  Brlnats  |  Turivas*  331  111,  app. 
314.     In  our  judgment,  this  content  in  ie  untenable. 

(3)     It  is  contended  that  the  court  erred  in 
giving  for  the  plaintiff  an  instruction  on  exemplary  damages, 

Tbe  words  complained  of  are  the  following} 

"And  in  case  the  jury  believe  from  the 
evidence   that  the  assault  was  wanton,  reckless, 
or  vicious,  and  uncalled  for  in  its  character, 
then  the  jury  way  add  to  such  actual  damages, 
if  any  ouch  t lay  find,  such  a  sua  as  they  nay 
believe  froa  the  evidence  would  be  reasonable 
and  just,  as  smart  money  or  punishment** 

The  record  chows*  however,  that  the  court 
gave  sn  Instruction  on  the  sans  subject*  exemplary  damages, 
at  the  request,  also,  of  the  defendant. 

It  is  the  law  that  share  both  sides  ask  the  trial 
judge  to  instruct  the  jury  on  the  question  of  emmplsry  damages 
and  by  so  doing  admit  that  such  damages  ars  involved,  neither 
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side  will  be  entitled  to  have  it  held  that  eeppll&noe 
therewith  wee  error.     Illinois  flentral  Pt.  ft,   Co.   r. 
Utlaer.  128  111.  163. 

Finding  no  material  error  in  the  retard,   the 
judgment  will  he  *fflr»ed« 
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MR.   JVSfXO'    TAYLOR  delivered  title  opinion  of 
th*  court* 

Or  Mar ofc  11,  1931,  the  plaintiff ,  Jan  KussswsiEi, 
and  the  defendant*.  Peter  Mov***  entsvsd  into  1  written 
contract  of  exchange  oy  »hl«3h  the  plaintiff  was  to  convey 
to  the  ftlfiniimi  the  premises  known  as  1813  test  Chic?*. go 
avnnue*  at  a  rati  we  of  112*400,00*  and  the  JafSBfUfl  was  to 
convey  certain  premises  to  the  plaintiff  and  pay  to  him. 
In  addition  thereto,  13400* 00  in  oaeh.     The  contract  recites, 
In  addition  to  the  foregoing,  the  following:     *£aca  party  to 
this  contract  ha»  signed  a  judgment  note  for  1500,00  for  the 
faithful  performance  of  this  contract**     Pursuant  to  that 
provision,  the  plaintiff  gave  the  defendant  his  note  for 
$500,00,  and  the  defendant  gave  the  ola'intlff  his  note  for 
1500,00, 

On  September  9,  1932,   the  plaintiff  filed  a  statement 
of  claim  and  cognovit  in  the  Municipal  Oourt  on  the  #500,00 
note,  which  had  feeen  delivered  to  him  oy   the  defendant,  and 
jttdgaent  was  entered  that  day  in  favor  of  the  plaintiff  and 
against  the  defendant*  in  tb*  sua  of  #594.25. 
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On  April  9,  1983,   the  def  ©adaat  filed  *  peti* 

tion  alleging,  a«ong  other  thing*,   that  he  li«4  ©*smp!ied 
with  all  the  provisions  of  the  contract  an-i  |MM  **ady, 
willing  and  able  t©  ©any  out  hi©  part  of  the  contract, 
but  that  the  plaintiff  ©m»  not  ready  and  did  not  Garry 
out  hit  part  of  the  contract,  and  that  the  plaintiff 
conspired  wit*-  the  real  estate  broker,  flaesfclevios  to  obtain 
the  judptent  above  Mentioned,     It  ©as  further  alleged 
that  the  defendamt  had  a  good  defens©  to  to©  entire 
amount  of  th*  ^^P*1*  *•     Th©  prayer  of  the  ©©titles 
©a©  that  by  reason  of  the  fraudulent  aota  of  tfe©  plain- 
tiff and  Plaorklevies,  the  judgment  b©  opened  up  and  the 
defen-"Mat  given  leave  to  defend.     On  th«  same  day,  April 
9,  1933,  the  judfpsent  was  opened  up  «md  a  trial  ordered. 

The  order  provided  that  the  judgment  should  stand  a© 
security*  and  that  the  execution  should  be  staid  until 

the  further  order  of  the  court;  els©,  that  the  petition 

stand  as  an  affidavit  of  merits  for  the  jefffBrifrMl, 

On  July  9,  1904,  an  order  ©as  entered  vacating 
the  judgment  by  confession,  %n&  dla^lssing  the  suit  for 
©ant  of  prosecution. 

On  October  9,  1984,  an  order  wa©  entered  sub- 
etituting  ©*•  A  Shervin  as  attorney  for  the  plaintiff  la 
place  of  Paul  ?*  Fellaaetu 

On  October  14,  19S4,  by  agreement  of  the  parties, 
an  order  ©as  entered  that  the  order  of  July  9,  1934,  dis- 
missing the  suit  for  ©ant  of  prosecution  be  vacated  and 
set  aside. 
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On  Sfowenber  13,  19&4,  by  agraoaent  of  the  parties, 
the  cause  was  avfeaitted  to  the  eovrt  fox  trial,  without  a 
Jury. 

Tbere  wae  *  trial  beginning  on  Soweaber  IS,   1924, 

and  «  f lading  and  judgment  In  fawor  of  the  plaintiff  and 
against  the  defendant,   in  the   *wb.  of  IS94.S5.     Thin  appeal 
la  froa  that  judgment,     no  brief  ban  been  filed  for  the 
plaintiff. 

In  our  opinion,  the  evidence  warranted  setting 
aalde  the  judgnent  and  entering  judgnent  fox  the  defend- 
ant*     the  eantraot  of  oxeheag*  ana  on  da  and  the  notea  da* 

llvered  purnuaat  thereto,  and  we  think  that  the  evidence 
affirmatively  shews  that  the  plaintiff  ana  not  entitled  to 

recover* 

It  la  olnlaod  by  the  plaintiff  that  when  the 
parties  net  to  eloae  the  deal,  it  wan  found  that  the  building, 
on  the  property  tbe  defendant  had  contracted  to  convey  to  the 
plaintiff,  attended  a  foot  or  <«om  over  and  on  eertals  eon- 
tiguoua  property  belonging  to  one  Thurbeekn  an»  that  al- 
though the  defendant  aroaleed  to  fumlati  a  plat  and  proof 
that  the  building  did  not  overlap,   he  failed  to  do  to,  and 
aa  a  oonaeouenee*  after  waiting  a  long  tiaa  in  wain,  be,  the 
plaintiff,  confessed  judgment  on  the  note.      It  will  bo  ob- 
eerved  that  the  note  waa  dated  Mmrob  11,  1921,  the  data  of 
the  oontraot,  and  the   judgment  by  confession  w&s  entered  on 
September  9,  1932* 

On  the  other  hand,   the  defendant  teatifled  that  ho 
attended  a  neeting  at  vhieh  wore  preaent  hinaelf,   the  plain- 
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tiff  and  jPmilaaoh,  attorney  fsr  the  defendant,  and  that  whan 
Pailaseb  at  that  aaatiag  said  that  defendants  building  was 
partly  over  on  the  next  lot*  he,  the  defendant,  told  hiei  that 
that  was  not  the  faot.     The  witness  Pelisses,  a  real  estate 
dealer,   who  w»s  present  at  the  meeting,  whlefc  he  says  took 
plaee  in  April,  1981 9  when  the  deal  was  to  be  closed,   testi- 
fied that  Thurbe<*  told  hia  that  the  bull  ding  extended  over 
•a  bla  lot}    that  the  <fefendaa%  WW  then  informed  of  that 
fast,  hut  said  that  that  was  not  so,  and  that  he  would  furnish 
them  a  plat.     Pel  laseh  further  testified  that  "he  would  furnish 
a  pla%#  and  then  we  were  waiting  for  Mr*   sots*  to  furnish  a 
plat,*   whi?eh  he  has  newer  done.     He  further  testified,  "we 
were  preparing  for  the  closing  of  tft«  deal,  hut  Er.   lovak 
was  to  furnish  evidence  that  the  building  was  not  over  04 
the  lot}*   that  the  defendant  never  furnished  that  evidenot, 
and  that  the  plaintiff  was  ready  at  all  time®  to  oloee  the 
contrast.     There  was  put  in  evidence  the  testimony  of  one 
Bremer,  a  surveyor,  and,  also,  i  plat  aade  by  hia  of  the 
property  in  question. 

The  plat  shews  that  the  building  in  question,  whioh 
was  a  one-story  brick  theatre  on  the  property  'mown  as 
Street  iiuaiber  W%Q  lest  Chicago  avsnus,   extends  over  west 
and,  also,  east  of  the  lot  line,     flotations  on  the  plat  are 
as  follows:   »n.E.   oorner  of  Brie*  Pier  i«  i»  S-7/ll»   f«  A 
l^/ft*  B.  of  lot  eeme*.«     *«.«.   Corner  of  Brick  Pier  is 
0-3/4*   %  *  1-1/8*   K.   of  lot  oorner •* 

The  plaintiff  testified  that  he  was  present  at 
a  meeting  at  which  there  wars  also  present  PallaaoU,  &ovak 
and  Onrynski,  at  whose  offioe  the  contract  proviaed  that  the 
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negotiations  should  be   closed;   that  t»  was  ready  to  oloss 
the  transaction  at  that  tins;   that  when  he  made  the  con- 
tract* he  did  not  icnow  that  there  was  anything  wrong  with 
the  building;   that  he  told  F&llaseh  to  look  the  natter  over 
as  he  did  not  wish  to  get  into  any  trouble;   that  ?«ll*sah 
then  asked  the  defendant  for  a  plat}   that  the  defendant  eaid 
he  did  not  have  it  wlt'i  hi*,  and  then  Fallaeeh  stated  that 
under  those  circumstances  they  could  not  close  the  contract; 
that  the  defendant  eaid  he  would  bring  it  in  on  some  other 
day,  but  newer  afterwards  did  so. 

On  erose-eitasjination,  the  plaintiff  testified 
that  Fallasch  represented  hi®  as  hie  lawyer  in  the  deal; 
that  he  himself  did  not  know  that  the  bail  ding1  was  on 
some  one  eisea  land  until  *  neighbor  told  hi*  that  it  was 
on  hie  lot;   that  he  hissself  did  not  know  whether  the  defend- 
ant's property  overlapped  some  one  elses  property  or  not* 
He  further  testified  that  he  did  not  give  the  def eniant  any 
notice,  after  waiting  something  over  a  year,  before  begin- 
ning eult,  stating,  also,  that  as  to  hie  own  property,  he  had 
the  abstract  brought  down  to  date, 

the  testimony  of  the  defendant,  when  called  in 
rebuttal,  is  to  the  effect  that  they  sent  hie  home  to  get 
sons  files  and  a  lease;   that  he  went  to  get  then,  and  "when 
I  got  back  again  they  told  me  everything  is  over.     They 
ain't  going  to  close  the  deal,  mA  t  asked  him  what  Is  about 
the  matter,  and  he  said,   'well,  everything  is  over,     I  ean't 
make  my  arrangements  to  close  the  deal.** 

then  the  trial   Judge  said,  ■!  can't  understand 
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way  they  dima*t  close  ths  deal,*   the  witness  answered, 
*fhey  didn't  tell  mm  why,11     *11i*y  didn't  execute  a  written 
notice  or  anything  -  no  nothing;  and  I  week  afterward  I 
go  to  the  lawyer1 a  to  class  the  deal,  and  he  says,   'That 
deal  ia  over  you  give  trouble  »itfe  him,  he  telle  me  that 
day.'" 

then  Ps  llama*  was  called  ae  a  witness  in  re* 
buttal  on  behalf  of  the  plaintiff,  and  sated  wfey  the 
deal  wae  not  closed,  he  tee  titled*  "On  account  X  eouid  not 
have  no  proof  ae  to  t  e  situation  of  the  building  on  the 
lot.*   and  when  asked  the  Question,     *wae  there  any  other 
reaeon  why  this  deal  wae  not  closed,  ether  th&a  the  over- 
lapping** he  *ia*wered,  "tee,  those  jndgnsnta  and  tsiags  in 
the  letter  from  the  Chicago  Title  A  Truat  Qoapaay.*  The 
latter  refers  to  a  letter  dated  .March  34,  1031,  sent  by  the 
ahlen-gs  Title  a  Trust  Company  to  Oerynefci,   the  attorney,  re* 
siting  that  the  ex&jsinatioa  of  the  title  to  the  property 
in  question  ahowed  that  it  wee  subject,  among  other  things, 
to  a  lease  by  one  Thurbsck  on  the  premises  in  Question, 

The  Question  arises  whether  the  evidence  shows 

that  the  defendant  failed  in  "the  faithful  performance* 
of  the  oblige ti  ns  upon  him,  whleh  were  set  forth  in  the 

written  coatraot  of  exchange,  end  whether  the  plaintiff  so 

complied  with  the  requirements  of  that  son  tract  as  to  en* 
title  him  to  recover  on  the  §500,00  note  ia  question.     Al- 
though the  olai stiff  claimed  that  he  wae  not  ia  default  end  was 
ready  to  perform,  nevertheless,  the  written  contract  put  upon  him 
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certain  obligations  which  he  was  hound  to  fulfill  before  ho 
wns  entitled  to  charge  the  defendant  with  failure  to  per- 
form,  and  thereby  obtain  tho  right  to  recover  on  tho  no  to 
in  nueetion. 

The  contract  provides  that: 

*In  ease  material  defeats  be  found,  in  said 
title,  and  so  reported,  thee  if  eueh  defects  be 
not  cured  within  sitty  days  after  such  notice 
thereof*  this  contract  sh&ii  at  $M)  option  of 
the  party  delivering  such  objections  become  ab- 
solutely null  and  void;  no  tic*   of  ouch  election 
to  Hfi   given  to  the  other  party;   but  the  party 
delivering  such  object  ions  amy  nevertheless  elect 
to  take  such  title  as  it  then  is,  and  in  such  case 
the  other  party  aha 11  eoavey  as  abtfi  agreed}   pro* 
video*  however,   that  such  party  delivering  such 
objections  shall  have  first  given  a  written  notice 
of  suoh  election,  within  ten  days  after  the  expir- 
ation of  the  said  slaty  days  and  tendered  perfor- 
mance htreof  on  hie  part*     la  default  of  suofe 
notice  of  election  to  receive  such  title  and  ac- 
companying tender  within  the  time  so  United,  the 
narty  delivering  $uch  objections  shall,  without 
further  action  by    slider  party,  be  deemed  to 
have  abandoned  his  claim  upon  said  premises  and 
thereupon  this  contract  shall  cease  to  have  any 
force  or  effect  as -against  said  premises,  or  the 
title  thereto  or  any  right  or  interest  tin-rein, 
bat  not  otherwise. 

The  notices  required  to  be  given  by  the  terns 
of  this  agreement  shall  in  all   cases  be  cone trued 
to  mean  notices  in  writing,  signed  by  or  on  behalf 
of  ths  party  giving  the  same,  and  the   same  may  be 
served  wither  upon  the  other    party  or  his  agent.* 

The  evidence  shows  that  no  written  notice  of 
material  defects  was  given  to  the  defendant;   that  no  notice 
of  election  to  declare  the   contract  void  was  given;    that  no 
written  notice  of  election  to  take  the  title  as  it  was,  was 
given,  from  all  of  which  it  follows,  applying  the  provision 
of  the  second  sentenoe  in  the  above  emoted  paragraph  from  the 
contract,  that  the  plaintiff  maet  "without  further  action 
by  either  party,  be  deemed  to  have  abandoned  hie  claim  upon 
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•aid  premises,*   and  the  contract  to  have  become  without 
"any  force  or  off  cot  as  against  oald  preaisee,  or  the 
title  th  reto  or  any  ri  ht  or  interest  therein,  but  not 
otherwise** 

It  stay  be  true  that  the  parties  net  to  close  the  deal, 
end  that  at  that  nee ting  it  was  cleimsd  for  the  plaintiff 
that  the  building  the  defendant  contracted  to  convey  to 
the  plaintiff  overlapped  neighboring  property,  end  that* 
although  the  defendant  olelaed  that  such  was  not  the  fsot, 
the  evidence  of  the  surveyor  and  thepl&t  showed  that  the 
defendant**  building  did  overlap,  and  that,   there fore,  the 
title  to  the  defendant1*  property  wan  defective,  but  in- 
asmuch as  the  written  contract  of  txohango  provided  in 
express  terms  that  the  plaintiff,  in  ease  *  material  defects* 
were  found,  wan  obliged  to  give  written  notice,  and  no  such 
notice  was  given,   it  followe  that  having  failed  to  comply 
with  the  requirements  of  the  contract,  he  himself,  was  In 
default  and,  therefore,  not  entitled  to  au#  upon  the  note  and 
elain  a  look  of  :f&itbful  performance  on  the  part  of  tfeo  do* 
fcndant.     written  notice,  by  thf  terns  of  the  written  con* 
tract,  was  aade  a  prerequisite  to  liability  on  the  defend* 
ant  for  "material  defects*   in  tho  defendant1 9  title. 

We  are  of  the  opinion,  therefore,  that  as  the 

evidence  snows  th&t  the  plaintiff  did  not  comply  with  tho 

requirements  of  the  contract}   did  not  pursue  the  method 

expressly  prescribed  by  the  written  oontract,  in  order  to 

put  the  defendant  in  default,  he  was  not  entitled  to  recover 

on  the  note  in  queetion. 

The  judgment,   therefore,  will  be  T9r9rw*&* 
THOMffO*,  P.J.    AID  O*0O*RQR,   J.    CJOHOUR.-  RFTERSfB. 
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Opinion  filed  Jan,   20,   1926. 
RR*   JUSTICE  TAYLOR  delivered  the  opinion  of 
the  court, 

On  June  7,  1983,   the  eomalninnntt  Areulo  favikae, 

filed  bar  bill  for  divorce  in  the  Sirouit  Court  of  CoeR 
County,  spinet  her  husband,  the  defendant,  Willi** 
Rmvlkna,  praying  for  a  divorce  on  the  ground  of  ertreiee 
and  repeated  cruelty.     On  June  8*3,  1933,  on  ord?-T  w«s 
entered  by  the  chancellor  that  f7,00  per  week  b«  paid  to 
the  oosnlninnnt  for  the  support  of  her  child.     On  June 
83,  1933,  the  husband  filed  on  answer  in  whi<b   he  denied 
the  charges  of  cruelty. 

On  September  IS,  1934,  the  cause  eaae  on  for 
hearing  in  open  court  before  the  Chine*  U or.     Both  parties 
were  represented  by  counsel.     Ivldenoe  was  introduced  by 
both  parties,  and  on  September  39,  1934,  a  decree  of  dlveree 
in  favor  of  the  complainant  wae  entered*     That  decree  pro- 
vided* in  addition  to  granting  a  divorce,   that  the   complain- 
ant have  the  custody  of  their  child,  a  daughter;   that  the 
defendant  pay  to  the  complainant*  until  the  further  order 
of  the  court,  for  the  euport  of  heroelf  and  the  child 
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|6«00  per  weak;    that  the  oosrplaiaant  retain  as  her  osra 

separate  and  sole  property  certain  aeoon.1  aortgpg*  notes  ♦ 
The  d*cf««  reserved  for  forther  HajHttt—  the  subject 
of  an  aliovaaot  to  the  complainant  for  her  cvpease*  for 
court  reporter  and  witness  fees  and  for  her  reaaoaablo 
solicitor's  fees. 

On  October  IS,  1924,  a  suaploaeatal  dsoreo 
wa«  entered  ordering  that  the  defendant  pay  to  the 
ooapi*in*mt  the  mm  of  f3OD,0O  for  her  reasonable  aoll~ 
alters*   fees,  in  four  monthly  installments  of  $90, 00* 
beginning  Oeoeafoo*  18,  1994,  m&  that  the  defeat  at  far  to 
the  ©oapi&lnsnt  the  mi®  of  #88.80  for  her  eapeaeee  for  the 
oourt  reporter,     this  appeal  is  hy  the  def«ada»t  froa 
the  above  aentloaed  decree  of  diroroe  entered  oa  October 
14,   1SB4, 

The  partieo  aero  aasvled  oa  February  S,  191S, 

at  the  tiao  of  the  trial  they  had  ©a«  child,  a  daughter, 
bora  on  October  3,  191S.     On  June  9,  1933,  t&e  husband 
aad  alfo  separated* 

The  eri  dense  of  the  wife  is  to  the  effect  that 
oa  May  17,  1916*   the  ;i©fesi*at  pushed  her  against  the  store 
so  that  the  skia  was  buraed  off  her  right  am;   that  oa 
jMie  15,  1917,  he  pushed  her  against  the  wall,  mad  whoa 
she  ran  tbroujsh  the  door,  threw  a  ©up  of  ooffee  at  her  aad 
struck  her;   that  on  Deoeaba*  18,  1919,  he  etruok  her  ia  the 
eye  with  hie  hand;   that  oa  July  4,  1923,  he  pushed  her 
oat  of  bed. 
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It  ie  pr*etic*Uy  a  dad  t  ted  by  aounafl  for  the 
■l*»f# nd<mt,  and  the   evid'noe  justifies  the  edmieeion,   that  the 
charges  of  extre»c  an    related  cruelty,  as  alleged,  wore 
proven,  but  it  is  claimed,   in  exculpation,  that  the  evidence 
all  taken  together  demonstrates  that  th«*e  was  eubaeouent 
condonation;  end  the.*  although  the  (tefWMJMI*  did  net  file 
e  plea  ef   condone ti  n,   the  evidence  considered  In  connec- 
tion w*th  the  allegations  of  the  ee*plainant  eetabliahee  e 
eeee  of  condonation  »o  elaaAy  and  firmly,  as  to  obviate  the 
necessity  of  mating-  it  the  subject  of  »  special  plea, 

the  defendant  having  failed  to  plead  condonation 
nt  the  outset,  the  question  arises  whether  that  defense  ie 
here  available,     in  p.e*aao  ▼.  BflMH  Hi  Ul.  9«,  the 
court  said  that  the  defense  of  condonation  "should  have  been 
pleaded  or  e«t  up  in  hie  anew*****  but  intiseated  that  it  one 
within  the  power  and  di aeration  of  the  Chan m  11  or  ta  ©a» 
eider  the  subject  of  condonation*  without  regard  to  the 
rue  at  ion  whether  or  not  eueli  def  anae  MNI  pr^ferly  pleaded.* 
In  that  oaae  the  court,  alto,  said  that  *a  defense  of  con* 
donation  ie  an  affirmative  one,  and  that  the  burden  of  noeof 
la  on  tfce  one  claiming  condonation, *     Xn  the  instant  case, 
therefore,  we  ahall  consider  the  evidence  ae  it  pertain* 
to  condonation,  even  though  *he  defendant  failed  to  file  a 
plan  setting  up  that  defense. 

Where  extreme  and  repeated  cruelty  ie  the  gravamen 
Of  a  bill,  and  MM  complainant  proven  a  eeriea  of  acts  which 
in  and  of  themselves  are  sufficient  to   Justify  a  divoree,  and 
the  evidenoe  a  owe  that  the  parties  lived  together  for  Quito 
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a  period  of  tias  thereafter,   it  Is  not  nassssary  to 
rafute  a  ©lain  of  condonation    to  prow*  auah  subseouent 
misconduct  as  wo  Id  in  and  of  itself  justify  a  diYoro*. 

I»  B^HJH  *»  isaa^Mai  ys  m  •  ***•  ****•  *u* 
acts  of  cruelty  were  nrpysn  it  to  justify  a  decree  of 

divorce ,  unless  they  were  &ubsa©ruentl f  condoned,  the  court 

•aid,  "Condonation  ia  defiasd  in  tha  baofce  as  forgiveness* 

noon  condition  the  injury  ahull  not  he  ropsetsd*  end  ia 

dependent  upon  future  good  usage  and  conjugal  kindness** 

01  ting  BWBBI  m  aeaasosttl  iWi  PftWMPO**  iectioo  3*0,  and 

Sonoalor  aay a,  "Any  niaoonduet,   not  necessarily 
•f  the  sasjo  olase  ao  that  ©oadoned*  alii  rewire  the  ©on- 
donad  off  ansa  (Poosc  r.  jttjja  HI  ana*  app,  $87),  even 
where  tha  subsa$u*nt  acts  do  not  f ovm  &a  independent  eauae 
of  a at ion*  aa  condonation  i»  eoaditionsd  on  future  traataent 
with  conjugal  fciadneea.  (Moorehouso  v.  ;  oonribouaa.  90  111*  *pp« 
401),  hut  aUght  acta  of  coldnees  or  untindnes*  will  not 
revive,*     schouler,  further,  sayo*  *the  court  will  oonnaet 
tha  whole  of  the  wafaltnful  partner1*  aendnet  in  order  to 
fom  a  oorrteot  Judgaent.     Judicial  inclination,   on  the  whole, 
is  to  give  to  the  injured  one  wfcoss  anas *i sent  of  generoeity 
haa  thus  failed*   the  ample  benefit  of  tha  original  area oh  of 
con  Jug*  1  duty,* 

tha  evidence  shears  that  the  last  eat  of  attrene 
cruelty  took  piaoe  on  §atf  d»  Id®,  end  that  their  separa- 
tion took  plaoa  on  June  6,  1933,  end  it  ia  urged  for  the 
defendant     that  it  daea  not  s'-sa?  that  in  the  interim  say- 


■  •■.    ,  ..  '     '  .•  ■  ■  ■   ■       ■         '.■':  '        ■      ■■'-..         ■     ":  •"■ 


thing  transpired  la  their  douastlo  relations  whiob  oould 
be  looked  upon  as  other  th*n  noraal  mad  as  jiving  #uat 
grounds  for  the  inferenoe  that  the  foam**  act*  of  eruelty  had 
aot  been  ooacteaod.     in  the  view  we  take  of  the  ovld*noe# 
however,   that  iafarenee  is  not   Justifiable,     The  avid«B©e 
•hove  that  hoth  husband  Ml  wife  wars  hard  working  peopl*# 
«nd  that  the  rife,  as  well  a@  the  huab&ad,  worked  out  for 
wages  stoat  of  tho  tiae;    that  |  h*  aot  only  raikod  out  for 
wages,  but  at  the  saae  tins  took  ears  of  their  homo  and 
fulfilled  her  doaestie  duties  and  gava  hirth  to  I  ehild, 
Ooua.ee!  for  the  defendant  atatad  on  the  trial,  **•  will 
admit,  to  save  tine,   that  she  was  a  good  wife."     But  the 
evidence  shows,  ao^ording  to  her  testimony,   teat  ho  was  aeaa 
and  cruel  to  her  generally,  and  illustrating  wast  took 
plage  after  the  ©ruelty  of  July  4,  1982,  she  testified, 
•I  reneatbor  one  tiuo,   I  guess  it  was  in  198S,  about  in 
September,  *  *  *  when  he  was  maan  to  ae  *  *  *  wo  had 
armaments  on  aooount  of  my  frlaada  that  ansa  from  to«nford. 
Bo  refused  to  sat  at  that  tint*     He  was-  aeaa  to  as,     X  lay 
on  the  floor,   I  didn't  want  to  hoar  those  arguments,  end 
he  hollared  *  *  •  and  swore  at  as.     Re  sailed  ae  all  klada 
of  names,  *  *  *     I  lay  on  the  floor  and  asked  him,  •  *hy 
ehou'd  you  bo  so  mean  to  mot1* 

0io  further  testified,  when  asked  if  she  remember- 
ed any  particular  date  or  date®  that  those  things  happened, 
aa  foil  own  i     "X  re»emb«rmost  every  day  shea  he  hit  as,  wad 
other  aays,  you  know,  we  haws  arguments,  aost  every  day  when 
aatlag  supper}   sometimes  it bap pen*  aith  the  child  sad  she 
used  to  do  s owe thing  with  the  papers  and  when  ha  got  hoaa, 
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Mil   v-t    x 


to  see  Just  that  he  used  to  h«  rough,  &nd  then  I  cry  ays elf , 
aad  thaa  eoae  such  happening*,"     upon  describing  the  events 
Stt  Jrly  4  and  flepteaber  15,  19&3,  mad  being  asfced  If  she 

reaeabered  say  other  d>te,  she  anewtr**,  "fell,  I  remeaber 
that}    I  renewal**  we  had  it  mostly  fefeeail  twice  a  weelt,   saea 
argument,  glace  we  aarri**,*     the  further  testified,  whea 
asked  how  her  husband  treated  her  just  before  they  s$ld 
their  property  cm  J*ay  $9,  19*8,  that  "be  was  aean  to  as 
so  -such.     Bo  always  swore  at  •*•     He  used  to  be  aesa  to  ae, 
and  he  would  pi  away  at  nights  and  play  card*. 

Ooanlderlsg  all     the  ori denes  ae  the  record  dis- 
ci es**«  it,  we  are  impelled  to  the  *en*luaJea  that  although 
she  did  not  separate  from  him  until  Jfua*  6,  Its  3,  a  ad 
eltbauyji  the  last  specific  not  of  ertreae  eruelty  ooeurred 
on  My  4,  1903,  end  that  in  the  interim  they  nwed  together 
aa  husband  and  wife,  it  would  be  unreasonable  to  hold 

that  condonation  had  tnfcen  place.     She  liwed  with  hia  after 
the  eruelty  of  July  4,  1933,  until  June  9,  19*3,  bat  with  the 
IfftiNsfi  Ml  it  is,  wo  do  net  feel  entitled  to  override  the 
decree  of  the  3haaceilor  that  the  husband  was  guilty  of 
cruel  conduct,  althouf$  act  of  us  extreme  a  character  as 
the  particular  acts  above  described,  between  those  da  tee. 

It  is  contended  that  the  Chaaoellor  erred  in  enter- 
ing the  auppleaeatary  decree  of  October  18,  19*4,     The  de- 
cree ordered  the  defeadaat  to  pay  the  sum  of  f*00,00  for  the 
reasonable  sol  lei  tor's  fees  of  the  fffllfltti  ■Wit ,.  »nd  #5S,©0 
for  her  expenses  for  court  reporting.     It  is  urged  that  the 
Chancellor  did  not  baa*  Juris  notion  to    wake  that  ord*r; 
but  es  the  Atom**  of  divorce  entered  en  gepteabcr  *9,   19*4, 
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reserved  "tor  future  disposition*  the  sUovsaoe  to  the  esa- 
plainant  for  solicitor'*   fees  *jrs*  court  reporter's  fees, 
that  contention  Is  not  tenable*     Aa  to   the  aaounts  which 

the  eupplestentary  decree  actually  allowed,  the  «rld*ttoe 
shows*  considering  the  ««ouni*ry  situation  of  tbs  parties 
end  the  services  rendered  by  the  defend nut's  solicitors, 
that  the  allowances  were  not  unreasonable  in  amount •     Such 
matters  were  within  the  sound  legal  discretion  of  the 
Ohencsllo*}   and  considering  the  evidence,   the  relation 
of  the  parties*  »a<i  their  condition  in  life,  we  are  unable 
to  41*  owe  r  any  sufficient  reason  for  holding  Hist  tttsro 
wrs  an  fetou**  of  thst  dieeretlom 

Finding  no  error  in  the  record*  tno  $*<£**  will 
bo  aff  iraed* 


WWSOf,  P.J.    KVa  900M80R.    J, 
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m.i&*  «•  ooumsi. 

Appellee, 

ooi*tt  corn's, 

0001  OCHaTT, 
MBttHi  BDSflf  MWUMIi 
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Opinion   filed  Jan.   20,   1926 , 


JliOTIOT,  TAYLOR  delivered  the  opinion 


of  the  twmft. 


On  $areh  M,  199&,  an  order  was  entered  la  this 

coisrt  consolidating  this  mam  with  aewooab  *•   Mewoosrtu 
General  iunsber  SC853,   for  hearing,  *nd  prarta"ina,  that  the 
reeord,   files,  abstract  sad  briefs  in  the  latter  cause 

should  stand  and  be  taken  and  ooasi?J@  red  as  the  record, 
file*  and  abstracts  and  briefs  in  the  f eraser  cause. 

On  January  37,  192S,   the  ..plaintiff,  Helen  a. 
Oouffer,  recovered  »  Judgment  in  the  mm  of  fBftftMfl  and 

costs,  against  the  defendant,  Oeorge  Eddy  Hewcoab,     this 
appeal  is  froa  that  judgment* 

w«  have  this  day  handed  down  an  opinion  in 
Hewooab  v.   ^.ewoosib.  General   Ruaber  303X2,   which  is  de- 
cisive of  this  case,   and  vhieh  is  here  adopted  as  showing 
the  reasoning  of  the  court  applicable  to  the  present  case. 

the  judgment  of  the  County  Court,   thsrefort,  is 

affiraed* 

thovsoi,  f.j.  am  o'oonoft,  J.  oosobiu  tjrvi*w,n* 
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Helen  ...   Oouffer,   appellee,   v.   George  iCddy  iiewoomb,   appellant 
30,2.35. 


Municipal  Court  of  Chicago; 
Superior  Court  of  Cook  county; 
i  the  Circuit  Court  of  county; 

County  Court  of  county; 


the  Branch  Appellate  Court 
this  court  j 

chsnd  remanded  with  directions, 
-filed 


?.d 
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,  Judge,  presiding.    Heard 


at  the 


Rehearing  denied 


:ng  Justice 


for  appellants. 

for  plaintiffs  in  error. 

for  appellees. 

for  defendants  in  error. 

delivered  the  opinion  of  the  court. 


rooord*  fll#*#  *batfK«t«  *«&  briofo  in  %hm  f©**#r  osjus*. 

Or  Jpjm&ry  10,  1990,    t&#  gMKtitfj   H)M  V, 
3ouf  for,  rooevorod  »  jw!g««nt  in  9»«  mm  of  #980*99  mart 

oooto,  fcgalMt  tfe«  drfotttoftt*  Ooorgt  01%  tfewasano,,     Thi» 
aprsoftl  is  frtm  t*»»*  judgftimt* 

w«  &&▼#  tfc&t  day  fctftiM  down  an  opinion  in 
S«woo«ip  r»  M»w  coats.  c*A#f*l  Water  S08S3,  "-*fcioh  1«  d«olsiro 
of  tfcio  oaoo,  *nd  which  i«  feifi  «wiof*t«d  »#  showing  tnt 
r**aoniag  of  th«  court  *p?'llo*fel«  to  the  promt  onto. 


ftffirood* 


fa*  judgnont  of  tfco  a$\mty  Court,   th**«f©*«#   la 


&M  0a   u. 


taoitsoii,  *.«i.  ^93  o'&^ca,  j.  n@o*» 


. 
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AFI^EAJL  FRO* 


OQBRTO   CCXRf, 

nm  oouimr. 


Opinion   filed  Jan0    30,    19360 

«&•   JWfltl   TAYLOR  4»liV€r«dl  tha  opinion  af 

th«  oourt. 

On  mvah  34,  193  8,  an  order  am®  entarad  la  this 
oourt  oo&«3l  ids*  ting  Mi  WWtit  alia  BSMtfl  P*  :&«"*<*<»«>&. 
Oanoral  Pm*Ra*  30833,   for  hairing.  Mi  pHHtiHIgg  that 
tme  r#®ord,  £11  an,  abntmot  and  brlafs  In  tba  lnttar 
c*t-u#«  should  »t<tnd  MM  b#  t^kon  and  ©o»sid#r«d  as  tha 
raeord,  fll*s,  nfest  rants  *«d  brlaf*  in  tha  forear  osusa, 

Oti  Jrnssary  at,  l&sg,  tha  T'laintiff,  Halvn  H. 

a<juffa*,   raoovertd  a  jndptaat  is  the  mm  of  #9SQ«33  and 

coats,  against  the  dffoKSunt,  Qtorgs  Mdy  Maaoonb.  This 
appanl  1*  from  that  judgssnt. 

W«  ha**  *&i*  (toy  banded  dnan  an  opinion  in 
faneonto  ▼>   stacoab,  Gaa«ral  KusjRar  80333,  vhlon  is  decitivt 
•f  this  9mn»  «ad  *Meh  is  kftft  adopta*  aa  sfconing  tha 
reasoning  of  tan  eeuri  applicable  to  tan  prseent  case. 

Tea  jndgnant  of  tha  bounty  Cewrt,  th*refo*e,  la 
affirmed. 

iirwiiiwii. 


k3Sei    <CS   .njsl,  belli  noinitfO 


. 


. 


. 


■ 


■  ••• 


»i 


ttssx*  J.  HI 

Appollee, 


App«ll«at< 
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Opinion  filed  Jan.   20,    1926. 
jp.  juariOK  fAf  i»0&  **nv«?od  KM  Iplll  a  of 
th*  ©t*urt, 

0©  tor  eh  24,  lt3St  HI  ©rat**  w««  «&t«r*4  in  this 
oourt  tonaolidfttiag  this  m^m  *ith  jflaiOOjjft. **  $2£22lSU. 
floaemX  s*j«b#*  3Q$3'3,   f«y  fe«ft*lBg,e94  owridiag  t**t  tftM 
ypooTd,  f&los,  a|>i<|iiil  pi  feri#f«  *»  th#  l»ttov  o*o«o 

&houl4  »t»n&  ftitd  fc>»  tatfton  ami  ©ot».»i$#i?*d  &#  th*  ptfttPtu 

fll*a,  fcte8tr&at»  s»a  ^arief*  in  the  tona**  a*u»«, 

i 

On  .f»a«Biry  if »  i$SS#   tfe*  pint* tiff,  §J»«*i«  Jfe 
*#**oa&,  r«oorer*<i  a   ju<ig»«n%  £a  UMI  Mi  of  f$65»9S  MMl 

f?o«te,  •  qainat  th©  jjfiailfcWlif  @#Q**fp  K44y  fovoottfe*     Thio 
•ggMMl  i*  fMM  that  j«dfp«mt« 

««  fe&w  till  «$*ty  fee>it4«4 '  £oim  m  eolitio*  la  JBBBBll 
▼♦  JS££2!ft»  CMwtWil  startwr  BtfSfi  **loh  is  JMttfli  of  thia 
oa»o#  MM  *Hiea  Is  b*?r«  ttfftpiii  **  riMN&Hl  tfe«  r«M**emi«g  of 
tho  court  appllo&bio  to  tb*  pr«**«at  c&s*. 

?ha  judgwtttt  of  *b*  Oo  «ty  Court,   therefore,   is 

iffl  ■■>!!, 

kt-flVL  £<£D. 
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XM  «.  8000,   Xa^lYMually  end  A    vl   A    T     /I        £  A  A 

»*  adnini®  tutrix  of  Hi©  oetote  94(1    X»r\®    Uv" 

of  Lum*  «.  mo<hs,  dee«e*ed,  ^f  -*- 

and  tKflUMl  R*  Hoso.  ft  minor*  }     feRROH  TO 

hy  X»A  a.  MOSS,  hi*  next  friend,  ) 

Befendento  in  Xrror,  )       CXRODXT  009RT, 


JUUA  ®UiIM^  HOKRAlIS  *t  ftl*M 

Rloin tiffs  in  $rror. 


800*  COBKTY* 


in.  KONsxj»nia  iMIi  UWI 
vnifxxM®  wm  mtmon  m  t»  court. 

%  this  writ  plaintiff  in  fffir,  3uli»  duwaiage  Hehmonn, 
seek*  tho  renew  of  a  doomo  ogoiaot  h#r  in  »  suit  in  shsneory 
hroui?ht  Vjf  the  widow  of  Lloyd  R*  Hegf*  *••*«***»  R*  1  rtW till ilP/l Iftll 
of  hie  e»t»to,   «tnd  hy  ni»  miner  »«n,   to  r««Rviw  property  alleged 
to  belong  to  Mo  *st»to.     Two  ©th«r  defend  onto,  Oeorge  Stohwoafi, 
tl&«  dive  reed  huOfewnd  of  Italia  SuKa&ingo  Hofeatnnn,   wd  Theodore  P. 
Roller,  ner  eon* in* low,  have  oppealod,  end   the  several   a®«*s  hewo 
he*n  e*n*'i>lidmied  for  ho & ring  upon  the  RORM  record* 

The  evidene*  w«*  lfcRtfl  hy  the  eheneellor  whose  finding* 
of  foot  were  in  eeeordsaee  with  the  material  allege  Uone  of  the 
«noBd«d  hill  of  eejooiaiat  r*nd  tho  emendnent   thereto  .     fho  finding* 
hearing  upon  tho  Material  facte  at  iasue  are  ®uhat«n ti&lly  ae 
fellows:     Sold  Hogg  died  August  4,  1931.     On  tho     4th  of  March, 
.1931,  ho  m^  tho  owner  of  1,006  eheros  af  tho  eaplti»l  stock  of   the 
Ane-so  nd»  Cooper  hlniit&  Company  in  tho  fern  of  10  certificate*  for 

nhore*  oooh,  of  the  vslwe  of  aheut  940,000*     ^or  eoToral  ye»ra 
pPier  to  end  up  to   tho  tiise  of  hi*  death  ho  suffered  from  o 
iaallgnont  tuner  of  tho  train.     On  Kereh  51,  1931,  e  euririoal 
Oper&tien  was  performed  find  it  w»*  found   that  tho   taiwr  could  not 
he  removed,   and  en  March  94*   1921*  end  for  eon*   tine  prior  thereto 
on  til  tho   time  of  his  d»«.th  he  w«e  not  of  eeund  mind  and  mwaer*.   , 


.    ,  '. 


•3* 

and  was  mentally  incapacitated   to  ©are   for  »nd  »ansge  bis  own 
estate   and  dffaira  mad  hie  own  property,     ?er  tone  yenra  prior 
to  and  tip  to  oho   tins  of  his  d»*th   the   rl*fo*d«*te  Jo  lis  cuanlngo 
fiehnann,  6*org«  Hchmann  ana  Marion  Hohmann  Keller,   the  daughter 
of  Julie  Cuan&in&is  liohaann,  were  cloae  persons!  fri»»d«  of  said 
Hogs:  in  shorn  he  r<*poe*»d  {treat  oonf ideneo  and  trust*  and   that  the 
said  Julio  £ur*Ffli?»fjs  Hohaonn  m&   as&id  Kellers  oessupied  a  fiduciary 
and  confidential  relation  toward*  him,     an  M&roh  34*  1921*  toy 
reason  of  on  oh  relationship  Raid  Julio  Cunnings  Hohttoim  obtained 
possession  of  said  certificates  Of   ©took,    then  o-med  toy  and   « tending 
in  the  n«M  of  said  Kogg  and.  endorsed  in  blank  toy  hi*,  without 
paying  or  griming  hiss,  .any  eonslde ration  therefor*   and  on  §a|jt  ..Is  to 
they  were  delivered  to  Willi**  H»  Yetaon,  husband  of   -jefendttttt 
Dorothy  Y^tuan,  and  were  reissued  at  the  rosiest  #f  fM#J  Julio 
Cunmings  riohwann  in  the  juase  of  fill!  a*  H.  t^tman  who  sudor »ed   and 
delivered  them  back  to  her*     un  i.prll  16,  1921*  she  e?*»e«d  now 
certificate*  of  stock  to  toe  issued  to  defendant  Tnendore  £•  Keller* 
her  eon*  in*  law*   without  any  gond  or  rain  stole  consideration,   -#hieh 
said  tollor  holds  for  her  benefit.     The   court  f®im<!L   that  the 
certificates  were  norer  given  and  >.<  alive*  red  toy  Hogg  fee  &  gift  to 
said  Julia  Cunsiinga  itehaenn,   a»  she  end  the  Kellers  clcdacd*  tout 
were  his  property  <*.t   the  time  of  his  deottu 

The   eourt  farther  found  th>t  curing   ?he  mental  inei&paelty 
if  sfiid  Hogg*  Julio  castings  Kohaann  toy  iNMtftJN  of  the-  fiduciary 
relation  aforesaid*  feces**,  possessed  of  eortaln  United  &tato» 
ftovprnaent  Bonds  known  as  liberty  loan  Bonds*   the  property  of   said 
hogg,  of   the  value  of  $100*000;   and   that  after  tho  filing  of   the 
original  rill  and  en  injunction  had  been  issued  end  served  on  her 
she  delivered  to  defendant  Dorothy  Yetoan  |g>m  of  ssid  bonds 
without  feny   consideration  therefor*   and   th*.t  said  ownership  of  all 
said  bends  w^a  In  Hog     at  the   tine  of  hie  d^&th. 


1 10,1—11      ■*£'■  '■"•     U'i    :  <*" 
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$ho  IfrfWMi  order«d  tftg  aur  rondo  r  of  said  certificates 
of  *toofc*  aro"  wpoa  thoir  surrender  that  n«m  aortifi«!g.tos  thorsfor 
\w  niimt«0   b*   tb§  ^JtsJaiS-atr^trlJU     Tho  doeroo  also  «mjoifa«  &nd 
pPrtPftAns  *h«  y««iM>«itliii  of  *  mi*  in   tho  Circuit  Smart  of 
rilwnbttr  tfvitntyv  £|rt<H»ftftitt«  b?«ttjfrft  by  Julia  fl)li«l|  ngi  Mohmann 
*>r,ain*%  Sons  thy  YotnHB  for  tho  roaoiKsry  and  jw>s»o0®ion  of  aal« 
$A,&&0  of  liberty  bonds  in  tho  poaaooclon  of   tho  clvrk  ftf  a^sio" 
eonrt,   in  *hlah  alUU  Moici  fcduifliuitf&trlx  hed  intorronod   to  assort 
her  oloiji  thorn  to,   and  oniaina  «*»d  raa trftinn  .Dorothy  Yotanaa  from 
assorting  *n&  right*  titlo  or  into root  thoroin,  o«d  ordora  Julia 
earning*  Hohmoxm  to  deliver  oithin  to*  -dey*   to   tho  administratrix 
oil   th«  roaMni&g  ittftfflt  if  ecJLft  liberty  t<m<U,  Mai  to  t'nilax'S 
feo  $*  on  givoe  co*s#l&infc«i  the  tight  $tt  *f$$$  for  a  jilitfwml 
kgoinet  hw  far  *Ju*ir  vala«  ultfc  &hgs&  ijeiorooi  froa  th*   ti«ft  sf 
^HS's  (fet.fiu 

la  fftr  t$  jfbll*  tetillttgfi  Suhsj&an,  tht  plaintiff  in 
arvsr*  i«  wtmwmA  the  queetlono  srssft&tOfiL  volato  to  hor  elftiJt 
to  svid  ISfc©  shares  of  a  took  *i&4.  to  liberty  boa&s  that  cam?  into 
Jsrr  sosfetsGlftKj    the  commas  of  vhloh  is  olao  in  controversy, 
'.prellont  ftt&rfmt*  V.  Xtllor  is  intorostod  wsXy  ke  holUor  of 
i6i4  «*rtifiOf-tOfc  of  *itoafc  in  whisk  h$  alulae  no  i&roonal 
inter*  et,  knitting  that  a*  hol4a  th*a  for  tho  gm  end  fconofit 
of  fri&iatifi  in  ov  r*ya  snsd  touw  tho  sprits  of  Ma  Sjftpffal  ^*j»on« 
spar,  the  disgoalti**  of  tfeo  «-it  of  «rror» 

Tho  fl£9«ftl  of  £oe?$«  Ho2SKOisri  is  from  that  pari  Of   tho 
•WflM  £tMMim§  ?*n£  tflja^gll'Hi  ****  in&obtod  to  th*  *?«toUp  for 
$Sft9$,»l#oV  sad  ahtftorising  sp  ozonation  shorofftr*     fho  m*rito  of 
hi  a  '-^p-'il  &il)   he   noftslAarod   In  a  safr&raW  cpirian.     lfco  tutsans 
♦hit*  **.*?>4ilV-'i  nmd  »*a-o  fiKllod  »o  «itn6«&«a  by  oajq»laih«nt* 

I'Ai  pvi«t*jc  iif  Julift  ilohatianri  to^k  i9^a«  uyon  tho  iuoin 
tuots    >s  UI0343  in  aa»  ;>ill  isnfi  fa«n4i  in  th«  Aiigi*«  ««a^in» 
that  Hogg  btti&ae  of   urt^oun ,  jtinA  ant.  awr, t«.ll;v  iat'^p&bl.?. »  &$ 


,  t    ■   (       J. 
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Nil 
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afereaeid,  and  that  oho  hod  roeeiped  any  PHpW%  MHMflf  freei 
hi*  without  good  and  ralmahXe  eons i do re tin*  therefor*     It  averred 
that  the  Aa&eenda  stdek  was  d«Xi vers 4  by  him  to  h*r  loiv?  prior  to 
I»r*  84 #  If* 2X#    that  ehe  we«  the  ©mat*  and  peseeessr  thereof  ,   and 
thnt  tin  now  e«rtifie**t«e  wrt  issued  in  th«  name  *f  Theodore 
KeXXer  a»  her  agent  and  representative,   »«**  delivered  oy  vi*  to 
h«r«     Seller's  a«t«r  admitted  that  the   transfer  w»s  for  her  use 
snd  honefit*     Mer  anewor  4«ni*d  having  treMfetres'   to  frothy 
Yetmun  any  presort?  received  from  the  desenoed*  Lloyd  f.  Hogg,  or 
having  assigned  to  hoy  liberty  hsmdo  In   tho  awmht  of  fy*929CB  and 
averred  Quit  oho  has  r«e«ived  no  pwperty  ehatfcoever  fro*  the  said 
Xegg  'eitheut  good  and  valuahXe  oenelderfetieit  th«r«for»*     Tho 
answer  also  denied  tho  g«n#rfel  oh«jrgo  in  tho  hlXl  that  defends*** 
cut  into  pesceosien  of  other  sesuritiea  and  sends,   (not  d*ooriho4 
in  tho  eiiX  as  to  their  oheraeter  or  sueeunt)  of  tor  deeedent  he  earns 
uentfeXXy  ineepseitated  m  «&iere*&id. 

We  are  esfcsd  to  hoid  that  tho  ehaueellgjr**  findings  are 
uenifeatiy  against  tho  weight  of  tho  evidene*.     It  is  imprsetieaele 
snd  unneseasary  to  review  at  iength  the  testimony  m raring,  on  It 
dee*,  ne«wrXy  3800  pngoo  of  tho  reeprd, 

Tho  prlnelpnl  oointo  of  eentrsversgr  wre  as  to  tho  menteX 
state  of  said  Mnm»  th*  ownership  of,  and  when  end  how  plaintiff  in 
error  h#«e*e  po see seed  of  tho  Anaconda  otook  and  Xlsertgr  honda,  and 
tho  aamunt  of  tho  letter. 

On  a  poat-nertom  examination  it  was  found  that  tho  deeeseed 
hod  a  lrge  glioma  tuner  which  occupied  tho  en tiro  left  occipital 
Xoho  of  the  hrain  and  enoroaahod  forward  into  tho  tempo  raX  lose. 
It  nan  at  Xs&st  throe  and  perh&ps  four  inches  in  dimeter  and 
had  eaXelfied  ope to  in  the  sinter  *feioh  indies ted  th«t  it  h«d  ho on 
thsre  for  nsny  months*     &eeh  a  tuner  grows  through  the  normal 
•rain  tieeue  and  extends  farther  than  eon  he  eeen  without  tho  aid 
•f  a  magnifying;  glass.     Xt  was  found  on  an  operation  performed  on 
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tho  Utt  «14«  of  hi*  ho*d  on  JHUwroa  si,  193X,    thftt  th*   tutor  aouXd 
sot  »o  raaovnd,     C«»nXoin«iitfe«  *vid«»neo  tondos   to  ohoo  tbat  a-o  fay 
baoa  *&  Xftl?  hi©   eenduot  on  eeoaaion*  o*?o»no  trngattal*    that  hit 

oaaraotor  coas.^neod  to  eh&nfje*   *n&  o  *hi*n$o  of  comduot  tO"»»rdo  hio 
wifo  «*nd  ohild  ooommo  joorfced.     fhooo   #yi»ptome  in«r#«*!«d  do-em  to 
FobPURjry  X,   X#$l,  wfcon  too  woo  ooistod  with  Tlelont  «»d  oon«*t**nt 
hoadaeiiOR,    of  tor  nftieh   tin*  ho  mn  nnnblo   to   Garry  on  »  e»nitin«od 
oenvoro&tien  noefliftoo  of  hio  inoMXi ty  to  w»«  or  NMMtft  words,  ond 
woo  nnafcla   to  tranonot  fettsinowo*     In  aaower   to  n  hypothetical 
question  fca.ee  d  aeon  these  sand  «th*r  fn«t»»  MMMMNMUNQP  to  *>mn»»r»tt# 
neyereX  doctor*  gAT©  it  *w   their  opinio^   thnt  the  aee*-&oe4  w#v«  not 
eenpeiont  to   taroneeet  or **««*?  ItedtMiiW  from  the  lm.tt.fT  d^te  to  the 
tittio  of  hlo  4#»ta*  onion  luvnpeaed  <*«£»«  t  4»  xtfil,   from  on  lid^Milll 
having  «o  ooearin^  on  *h*  lessee®  of  the  •«*«»     An  MPflA  Mfetf  of 
doctors  and  even  nere  ley  sfitnee^ee  enllnd  fey  plaintiff  in  error 
testified  to  o  enntrnry  opinion*     SO  one  no  MHMMW  Ml  onioring 
into  »  diss«««8ion  «pen   the  reXfttiv*  weigri  of  sen  eh  testimony* 
onion  depended,  no  think*  veiry  largely  upon  the  isspreowiens  the 
oonrt  received  fro*  th#  te^tiMony  of  tfcet*  hoping  aet*ntlfl« 
kneel  edge  of  the  di«e««e,     A»  to  the  findings  on  thia  snd  ether 
controverted  questions*  ouch  descended  upon  the  «%«JFeeter9 
appear* no*,   d*nertNent9  e^psrionec  and  credibility  of  the  witneeaee9 
with  respect  to  which  the   enonealier,   on  en  frypt-sntly  stated.* 
is  in  a  laweh  better  i#o«iiion  to   r*««h  ooneXnaieni*  then  M  Wt$* 
Rot  Winn  *.»Ao  to  e«y  the  chanceller**  findings  ore  against  the 
weight  of  *he  evidence  «o  far  on  thoy  r«lo*o  to  %hv  aontol  in- 
o«n»«ity  *f   {.ho  d*o*Hfc«d*   tho  fifoaolary  gnljltltW  notwo^n  hiw  ond 
9l»lnUff  in  ®rr»rt  hor  dcnoinnnt  inf laonne  «w  hi«  dairies  oudt 
r«iiRti€ia<*hin,   and  aa*  aomorohin  of  oedfi  atnok  and  of  the  §6t3SC 
of  Xibvrty  oonds,  on  ohoXX  net  nniortftko  M  disonos    tho  yolaninons 
•▼idtnoo  or  diotnrn  the  ftmiinga  on   those  subjects « 
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The   tr»niifer  of   the  An»<mnd«   *toek,   «r  eta ted,  is  not 
disputed.     Only   ill*  enmerahip  th***©of  is  <s«e»ti«n*d,      mi«   the 

•  name*  for  plaintiff   in  error  tended  to  ehow  th  t  Mtgj|  aade  her 

•  gift  of  the  a  took  in  191S>,  and  she  dieftlaiwed  feufffttg  rn««iT*<l  ^ny 
bond -s  frojsii  Hog«,   the  ori donee  for  ooitplainoxt  tended  to  ehew  that 
ehc  earaa  into  poe»e**«.ion  of  such  stock  *n«l  hand**  of  on  nnc<?rtain 
e^mnt  while  Hogs  •*■  thuo  wentally  iaeap*olt*to4e  »n<i  her  tecstlaony 
in  the  «i»<5on«in  «mit  on  to  how  oho  em  in  poeoocinioa  of  MM   -'took 
esse  wholly  at  T«*ri»a©e  and  in«sonai*t*nt  with  her  t^tianay  in  tho 
instsmt  ease  on  that  auhjoet.     2n  the  farmer  ahe  testified  that  tho 
•took  «n*o  to  her  in  »  settlement  ta.-tde  with  her  hucaand  in  lieu  of 
alimony.     In  tho  vat  tan  t  ce.co  oho  testified  it  not  i  gift  frca  th« 
deceased.     Her  contradictory  »t«to«into  under  oath  on  <mah  an 
important  not  tor  might  wU  justify  rejoctiaa  Of  her  oth**r  te^tiiaany 
on  diopntod  question*.     And  in  this  connection  it  ohftuld  not  oetaaa 
•oserrntloa  titat  che  made  no  cl^ia  of  o  gift  in  h®r  Mtoaor.     'sail© 
hor  failure  »o  to  do  «oo  a  br*r:eh  of  tho  rule  In  ohoneory  *d*ieh 
ro«nilroo  defendant**  wwr  to  *nfH&ae  ffljglntiilMBft  of  tho  nature  of 
the  dofenoo  (Crone  t..  Croats .  18©  111.  ec«)#   tho  rooorrotion  of  hor 
claim  of  n  gift  until  trial  oma  not  calculated  to  inspire  confident* 
in  the  ©iaecrity  of  her  defence. 

that  o  fiduciary  <*«i3  intimate  relation  exietftd  between 
her  and  Hogg  for  a  long  period  of  tin*  prior  to  his  &e?.ith  and  that 
th«y  were-  woch  together  in  the  last  fo*  monthe  of  hi*  lif«  art 
hardly  m ttere  of  con  trore  say.     $h*  inference  lo  palpable,  t0«» 
thst  oh<?  exercieed  o  -soniaaat  influence  over  him  and  particularly 
after  hie  mind  »»e  weakened  from  diieaoo  in   the  ia#t  yer..r  of  hio  life. 

fhile  there  «o«  conflicting  t  rid*  at*  a*  to  t*hea  she 
ttat  into  poweeoeion  of  the    stock  end  bo«die  we  think  the   evident*, 
•■pecinlly  in  Tita  of  the   etntradiettry  otateaoato  of  plaintiff  in 
•rror  above  referred  to,  Justifies   the  court1*  findings   thorooa« 
««d  th**t  it  waa   euffici^t  to  rniao   the  prefmaptlon  thi&t  if   there 
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w*«  »  gift  of  the  stock  or  bends  It  was  obtained  lay  improper  »»«*«*» 
thus  throwing  hpOH  her  the  burden  ehe  did  not  euetaln  of  proving  that 
it  was  his  free  and  voluntary  aet,      (Hepoh  y,    niton.   244  IU«   413, 

I  N    MVfitt  Ti  IfltUirti  2Ja  **•  8*.  *3s    qin»T«  t,  xoo.  337  i*. 

408,   4X1;     ttithoirfngd  if     fflllllfltl     30?  id,  J*;     Serthelet  t. 
XjUHSOjOja,    378  *ed.   ©S3;     Hairdo c«  v.  H*ydoeK.    34  »•   J.  3*.   »7Q.   *74; 
Houghton  y,  jioughten.  XS>  »o*y.  S78,  S««$     Si  *n*«  Heprint  &83;  isoakj, 
▼•  fo*»**-V   IS  »##T.   &34») 

•»ho-;"rer  alXeges  «  gift  ntifct  prove  it  eetlsf &r;torilyi  a 
•ioubtfuX  o*ee  irili  not  do,-  (%oty  v«  ^Ujson,.  47  »♦  Y.  &80,  88S.) 
Itw»  *»ie  i»  *•?,».,▼>  ffeteraon..   841  111,  S3&,  «nd  again  is  Bnojh.  v. 
fllsen.  susr*.   that  when  »  eanfiocntlel  or  fiduciary  relation  i» 
estabXlshed  between  parties  courts  of  equity  oemtiniot  very  eleeely 
Wjf  traneoetlon  b«two*n  thou  by  wteloh  tho  dewlnsst  p»rty  mmrm*  mrty 
profit  or  advantage  at  the  expanse  of  tho  por»on  under  hit  influenee. 
IB  so  eh  *  ease,  the  oourt  said,  nreaf  nest  ho  elear  and  convincing  and 
satisfy  tho   esonseienoe  of  the  ahane*ilor  that  good  faith  h*»  bean 
exercised,  and  that  the  aonf id?nee  r«poe«d  in  the  bonefleiery  ho*  not 
been  betrayed.     3«feoi&ily  will  wrjimU*  of  elXegod  adnistei^ne  by  a 
deceased  person  be  received  with  great  oeatlftn,     {Lmr*nce  v«  MBJjfr 
164  Hi.  3«Tj     M,a^i?,v.,.$eddoio,.  93  XXI.  3«.)     It  ie  »*iniy  upon  evi- 
denee  of  decadent* »  alleged  adstioelesn*   that  plaintiff  in  error  re  lite 
for  corroboration  of  her  tertlwray  of  H  ifift.     *Cl*im»  of  thie  char- 
acter are  *s  open  to  fraud,   «o  liable  to  he  «ade  c<*nee.ially  agalaet  the 
estates  af  deceased  persons,  «hen  thers  i»  little  foundation  for  then 
thr,t  eourto  wiiX  not  regard  then  with  f&ver  and  wiXX  not  sustain  then. 
unXese  fuXXy  proved;   in  other  words,   there  la  no  preeuaptlen  in  their 
fever."     tteaa  v. l  Bridgeport  hanh.  52  eonw,  388,   4C3.) 

Is  iMft^ZaJteBKlteU  ft«gra.  it  was  s<*id  th&t  the  relation 
in  *hieh  donination  «ay  he  exe  reload  hy  one  per  eon  OT«r  another  nay 
»e  eaid  to  appiy  to  eyery  ease  in  which  two  persons  «re  ao  aituated 
•th«t  one  may  obtain  eonsiderahlo  InfXuenoe  ov^r  tho  other*4*     Thsro 
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con  he  litil*  dauht  of  such  a  rolntioa  fro*  tho   evidence  In  this 
ctMi     Sat  onXy  looo  such  i   confidential  rolotien  giva  c  ub*  fur 
saepiclea  %at  at  sedd  in  Baaoh  y,   ttJJWU  .££&£&•  ***  tren«*otiana 
he  toe  en  p&rtiea  in  that  relation  are  nremtaptlYeXy  fraudulent  sad 
void*     ?h*>   court  aieo  told;      *fha  fiduciary  r«l»tioa  orissto  betuoea 
pwrtiet  »4»rt  there  ia  »  relation  of  trust  and  eonfl<s«ree  hetaeca 
theaf  •  that  is,  antra  confidence  is  iNPfitil  la  eae  yerty  Ml  the 
trust  eeoeytad  by  the  ether,*     The  tarn  It  a  Tory  broad  one. 
{»tyr  aw* ,;?,«.  ja>grrtjBd«  1P4  Hi,   4S.)     in  the  latter  aaae  the  court 
aeid:     "The  origin  of  th«?  confidence  end  the  source  ef  the  in* 
fluenee  ir  iawetertrl*     The  nuXe  enhrecea  both  technical  fiduciary 
relatione  ^-nd  those  informal  relatione  wh«r«?y«r  one  wan  fcroota  in 
and  relics  upon  another,     faa  only  qneation  Is  tfoee   $uch  •  relation 
exist?" 

Ae  shown  by  evidence,   which  W  think  the  court  t»i  justified 
in  accepting  ee  true*  tho  conduct  of  plain  tiff  ia  error  fro*  the 
tlM  Hogg's  condition  b*oar?e  apparent  after  tho  operation  upon  hit 
shall  until  air  «J*%th#  dlroletcd  groat  aftxiety  end  a  purpoee   to  covey 
op  and  conceal  her  pos*eaai©n  of  to.14  ttoak  Mi  beads  s«d  to  pica* 
then  boyend   the   reach  of  decedent's  estate   ia  aaat  of  hi*  don  til* 
Thi*  attitude  wot  dlaplayod  after  ai»  death  and  the  eearenceaaat 
of  tale  suit,  tad  her  contradictory  atateaeats  **r  to  how  oat  beeaM 
patseeocd  of  Hie   *taakc  anion  toad  *o  discredit  bar  entire  testimony, 
her  of  forts  to  a-enid  service  in  tho  suit  »nd  openXy  aeot  l«mt     that 
brought  hor  character  and  integrity  into   qasrtlon,  her  uatatiaf actary 
oxpXftBetlona  -   thoaa  and  «^«y  other  *»ttora  of  «©toiX  0M  inoon*!  atoat 
aith  honoet  purpoooo  sad  h*r  cl«Xa  thftt  the   otaek  w«c  a  gift  to 
hor  tome  too  yosjre  aafava  d««edoat9t  death. 

It  it  trao  HvH  the   court's  findings  do  pond  Ml  eh  upon 
the  m^noe  fumiehod  hy  tan  Yotaneua.     miU   thtlr  tovtianay  it 
•overly   ©ritioitod,  yet  thoy  hod  ao  roaX  poraoaaX  la  tore  a  to  to 
•ttfcsenr*,   st  X«»at  to  the  extent  plaintiff  ia  error  tad  h*r  faraiXy 
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h*da    (bjbo   Hi*  jootires  e.Mj*ife*<54   fc«   th*u  toy   ejtfftftoJ,  for   plaintiff 
in  irror,  *hile  *»  proper  mh$»<ut  lor   cem.idJ,-i.'*Uo.a#   tijanot 
r«  i    onahly   e*   denoted  eoe&  &fc  otMoJ  1d^k«    timet  to  f ohriooio   ttee 
ettjjy  AotnftlSf  fscte  end   vlrcn&eienoee   to   mich  they  t* I  til J fcd • 
Beeldee  nany  of    tfce«  hi»r»j£7<iae   **itu  nlirmwutHllliii,    fc§ttMi  *«d 
plnoee  th&t  are  not  qnet'tioned*     Sutv   U  v-t4r;,ony 
iatpertont  f?iete  was  d«niec.  only   cy  plaintiff    in  «'ror  **nd  her 
daughter  and  iier  *  on- in- 1^ w,  ilMNMI  interest  in  tho  |ttt«Wg-  #f  the 
e*ee   v««  lorfe  fcft*1  vital*     After  a  thorough  VVf&ttf  df    the  JTlfli»0>j 
**   think  the  e«mrt  euqr  noil  hers  oooofioi  the  tOto'vUttny  «>**  *Jki« 
Yetaone   «8   eg&laot  the  Internet* a  end  i»itoredit*t.   If >!  tUuMBy  of 
pl&lauti   in  error* 

hat  the  flatting  ®£  tan  atart  of  p*AlJlt£fJ  in  -r'-or*a 
liability  for  the  odeitiftftal  $B4»?&0  €»f  bond*  r*bt«  wholly  a;** 
Alleged  etateatntn  of  plaintiff  in  trior  ih,  t  tro  feed   MMgtil   M 
neeedent'fc  v&alt  and  hfes  tswteen  $|$9*$$6  of  liberty  <**»*»£   *ir»« 
front*   'which  he  eeald  Walt  her   *e  fcttfW  II    tnyihln*  aWgpMate1   ie  Mru 
Outride  of  such  at^tentente  or  tuiauisyiono  there  na!  no   ''ir&at  at 
serattooiYo  proof  th<  t  aaro   thoa  pMafll  ®*  eonde  oasso  into  her 
poeeefcaloa*     The  Yrtaatw  did  not  pretend  to  tutYe  anaa*  ***<*  donna* 
in&tionc.  v>f   the  honau   in  her  pooeeusloa  **#•§!  aWHM  aaUt  if.  pjilaipj 
Of  reps  ten  eend*  oitfoleeed  t*  $l#ogO  hone  on   top.     SSN  p*>«te#e  MM 
in  an  envelope  1£  inchee  long  <wrad  ©sou 4  S  tmflWf  6a*d&«      Ipm  if 
the  Isonde  were  of  the  denomination  of     l,:ot)  «&an  it  $fi   ;iue  e  tion*sbln 
whether  one  hundred  of  thm&  conld  h&\re  fe*«©  placed  in  sn  snvelep'R 
of   that  eiae,     Jsnt  •y&ere   MM  no  proof  of  honde  fl    -^ry  IttfgiV 
tfenoBiination  or  in  f^ot  tktU  the  deoes&ea  ev^r  h&d  910©»v&t  ef 
eucu  oendy,  or  in  f»ot  |k*it  he  h%d  »ny  in  the  Iti-si  ye  £  J*  of  hie 
life,     the  fuot  th<At  the  oo«f»fdttMai  rf  hi*  lu|0t  fortune  eovlo 
wet  he  ttccountiad  fo*  ntui  that  h&  left  |«S0   tfef..n  C1»CCC   In  Mr  hank, 
end  th*  t  he  hsd  h  doyoeit  therein  in     pril,   ISri,  of  ever  $8*^0©, 
end   thet  hi«  lergo  ineoae  &S  OT*r  #1&€«^C^  »  yt   >    for  four  or  five 
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years  prior   to   the  year  of  hi  it  deati.  hod  in     caw?  eay  disappeared 
will  Mi,  in  the  &bsenee  of  seme  direct  proof  on  the  subject, 
w*rr«nt.  in  our  opinion,  basing  the  epeeifle  finding  against 
plaintiff  in  error  mm  to  the  $*4»986»  or  *  judgment  against  her 
for  that  saseunt.     All  the  evidemoe  with  regard  to  her  possession 
of  liberty  bonds,  except  hor  alleged  tut  eentVftdleted  ototmoonin 
as  to  glow ,000  worth,  i«  consistent  with  her  peeeeseion  of  only 
the  bends  she  delivered  to  Dorothy  Y*tmn«     Vhilo  she  introduced 
evidence  to  the  effect  thst  the  latter  biMi  were  pnrefeasod  by  her, 
yet  the   clreuaatan««e  attending  her  disposition  of  then  when 
considered  with  her  various  stntenonto  re@erai.ng  how  snd  esben  the 
bon4s  eo»«e  into  her  pef»®eeaien,  justified  the  court's  finding  that 
they  belonged  to  degedemt* 

It  appeared,  too*  th«t  decedent  drew  the  dividends  on 
the  stock  after  the  tine  plaintiff  in  error  clained  he  gave  her 
the  certificates,   itnd  that  he  hod  assess  to  her  vault  in  whi«h  she 
claimed  to  hove  kept  the  ©took  ami  frees  which  she  took  it  to  bo 
tr&nsf erred  in  the  name  of  Tetman.     the  iptett|Miflff|-  for  the  transfer 
occurred  after  the  operation  on  ioftiPJtt*!  skull,  ens  while  he  waa 
still  in'  the  hospital*     aho  woo  reported  to  hero  said  then  that  If 
anything  happened  to  H*g*v  he  would  wjit  her  to  hove  the  eteek.     All 
this  is  inconsistent  with  o  gift  inter  vivos*     wIt  is  essential  to 
ouch  »  gift  th*  t  it  be  absolute  m£  irrevocable;   th«t  the  giver 
port  with  all  present  end  future  dominion  ever  the  property  given; 
that  the  gift  go  into  effect  at  one*,  *md  not  at  sons  future  tine; 
that  there  bo  e  delivery  of  the  thing  given  to  the  donee,  end  that 
there  be  such  a  change  of  possession  as  to  put  it  out  of  the  power 
Of  the  giver  to  repossess  himself  of  the  thing  given.*     ( resale  v. 
Open  to*,   fft  111.   406;     telford  v.  Fatten*  144  111.   611.) 

It  was  also  said  in  ftothwoll  y.  Taylor.  SOS  111.   3>3©» 
that  "more  pooso salon  by  one  claming  property  as  a  gift  after 
the  deftth  of  the  owner,  io  universally,  we  believe,  held  in* 
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cuffielont  to  pro  to  *  talld  gift." 

Counaol  for  plaintiff  In  error  lnTOke   the  f.pplic  tlon  of 
eeetlon  9  of  the  Uniform  ;  took  ^renefer  Act  (So*  Oh,  38,  par.   833# 
Cehlll'K  tfteto*  193K»)    tht    th«  4<«lir«ry  of    th«   ocrtifleotoo  in 
aoeerdenee  with  amotion  1  of  that  not  io  effectual,  except  oo 
provided  for  in  eeetirn  7  of  the  «et,   to  tr«*nef«r  the  titlo.     sat 
there  are   two  exception*  in  eaid  emotion  7  apwll cable   to   ihio   csjooj 
(1)  whoro   the  delivery  io  pro  eared  by  frond,  -  which  would  oo  pro* 
ntitd  nrtde*  each  eireuniotenoes  «o  mppesr  in  thio  caoe,  •  «nd  (2) 
where   tho   delivery  io  made  of  tor  tho  owner'  o  legal  Incapacity. 

It  io  urged   that  tho  court  improperly  reject**1  offered 
proof  to   tho  effect  thot  plaintiff  in  orror  had  stated  to  different 
wltnoooes,  prior  to  tho  tino  oho  dloeloood  her  peeaeeoieu  of  tho 
stock  to  tho  Yetnono,   that  «he  owned  tho  a to ok tend  conn  sol  referred 
to  the  c«ee  of  jay-tin  JExJfelfak  *?4  US*   277,  in  emppt-rt  of  that 
pool  tlon.     If  tho  eeart  improperly  rojooted  ouch  proof  we  cannot 
doom  it  rotors ible  orrort  for  if  the  court  would  not  eccept  plain- 
tiff  In  error's  o«orn  statement  ae  to  hor  owporahip  of  tho  stock 
it  lo  difficult  to  coo  how  it  could  koto  been  influenced  by  hor 
vnoworn  otatononto  nodo  in  clroonot^neoo  that  had  no  rool  probative 
for eo  to  support  thon. 

Jfor  do  «•  think  there  wao  roteroible  error  in  not  per- 
mitting  tho  daughter  of  plaintiff  in  error,  oollod   to  rebut  certain 
conversation*  testified  to  by  tho  Yefcoana,   to  testify  to  mattere  oo 
o  part  of  e&id  oontoroptlono  thot  h  d  no  notarial  bearing  en  tho 
ojoootlono  ot  iosuo  and  which  hod  no  legitimate  relation  to   tho 
testimony  given  by  tho  Yctnene. 

ft  fall  to  find  HQT  roteroible  error  except  th?   finding 
respecting  tho  amean*  of  tho  liberty  loon  bonds  that  came  into 
poo oo on ion  of  plaintiff  in  error* 
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Th*  d«oroe  will  o*  <*f  rimed  in  all  r«up«ats  so  f»* 
it  *ort«ino  to  olsintlff  in  «rror  except  oo  f«r  a*  it  reqolroo 
»r  to  d«liv«r  to  the  cleric  of   the  court  the   t*?n*lnla£  ol&6»000 
liberty  loan  bonds  end  coupons  attached  thereto,  in  the  mount 
#94C*SG,   tnd  tiuthoriain^  on  h«r  f*ilaru  so  to  do  o  judgment 
(tints  t  her  for  the  latter  sua  with  interest  fro»  th<    4th  dsy 
if    u&uet,  19  1. 


irtdley  «nd  #iteh(  JJ.»  concur. 
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Complainants  and  Appellees* 


jtfUA  CUWIW3  hchh*mr  «t  ai», 

D«  f  end  ftlfi  tS  • 


on  appeal  of  0r7o/w*  mwum9 

appellant* 


240  I.A. 

AWWAl*  fro* 
CXJMVX?  OWitT* 

cook  cowmr. 
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BStf  VttHB  TR8  0FXB1QH  OS"  Tit*  C0WHT. 

This  appeal  Is  frea  a  ittMM  finding  Ossi  .apt  el  lent 
deerg*  Mohwann  is  indseted  to  the  estate  of  l.ieyd  ?•  Hogg  for 
#M9S21«67#  principal  and   interest,  s»d  ordering  bin  to  poy  said 
snettat  to  the  administratrix  of  said  estate* 

The  bill  of  compl-int,  *$  finally  anended9  eherges 
that  in  le&>  ha  horroond  #229GGe  from  said  Hogg  and  gar©  Mo 
promissory  not*  therefor.     Th*  Mil  alio   charge*  th*t  defendant 
.Tali a  Caastiage  Sohaoan  oofort  the  d<s**th  of  said  Hogs  earns  into 
po'iaawsion  of  gertain  eertifieates  of  the  capital  a  to  ok  of  tho 
Anaeenda  copper  %  Klning  Ceansay  «ad  of  oortain  bonds,  vitfcnnt 
giving  *ay  consideration  therefor*  which  Velenged  to  sr*ld  Hogg 
and  oro   the  proporty  of  his  estate;    that  the   stock  m*  trancferre  4 
to  her  eon* inlaw  Theodore  I  .  Keller  for  her  on*   and  benefit  tm€ 
stands  in  his  naae*     The   d*«ro*  ordered  the  safl'OadOs'  and  re» 
transfer  of   said    .took  and   tho  delivery  of  »«id  sends  to  said 
administratrix.     Th*  bill  further  charges  that  appellant  entered 
into  a  eoaspiroey  eith  def  ©Maats  Jalla  Cnssreings  Hoaanan9  Theodore 
r.  &ell«r  and  Merioa  Hehaaan  Keller  to  cheat  and  def rw&  said 
estate  out  of  said     toek  and  sends  and  his  alleged  d«ht«     the 
decree*  Uoeeeer9  finds  that  a«org»  Hohaann  did  not  an  tor  into  so  oh 
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conspiracy  bat  merely   thwt  he  was  indebted  es  aforesaid  end   that 
*•«*;  n«ver  rele&eed  or  forgave  the  debt,  r*  he  claimed,  end  orders 
payment  of  the  a*ne   to  s*id  estate   tmfi   th.t  s*id  e^mlniatrfttrlx 
have  execution  on  the  Judgment, 

We    think  the   court  below  erred  in  net  £5i»nie»in#   the 
bill  for  west  of  equity  as  to  s**id  «ppolle*t*     In  the  absence  of 
any  proof  of  conspiracy  ho  one  not  in  (any wit©  connected  with  the 
eeoeee  of  <  ction  ogolnnt  tho  other  def«nd«aio«     The  only  wt  tempt 
to  connect  him  with  thou  una  by  said  charge  of  conspiracy,     tho 
court**  finding  to  tho  contrary  left  M   the  only  charge  egalnct 
bin  found  to  be  proven  the  existence  of  m$h  in<**tbt«dnes»#  which 
presented  o  ©suae  of  action,  for  «fci«h  eonplfcinfent  had  on  r.dequate 
remedy  at  law.     The  rule  ha«  often  been  repeated  that  o  party  can 
hav*  no  atonding  in  o  court  of  canity  **h©  h#»  o  plain  and  ^demote 
remedy  at  low,     (qore  v.  Krnnor.  117  111,  143,  191.)     Tho  novo 
feet  that  the  alleged  premie  ©ry  note  could  not  be  found  did  not 
furnish  ground  for  equitable  relief,     section  14  of  our  negotiable 
Instrument  Act  (Ch.  3g#  R,     •)  reeognisns  the  ri«ht  to  bring  ea 
octlon  it  low  en  o  loct  note,  end  tho   cousin  lav  rule  *hich  pernito 
octiono  .at  law  on  loot  not  »  or  instruments  *«*»  often  been  enforced 
in  courts  of  thio  state.     (o'Boll  f.  0«Kell.  im  111,  Mlj  flevino 
pi  Hjte*»  IS»  ttl,  App.  116$     fljegel  Tift  MiMMN  *«s  **•  s»t 
Fctruo  r.     ahon  a  hoXwughlln.  19  id.  4*3$     Flc*i  v.  Herts,  *8  id, 
*•*!      ^cMer  v«  qofctoiMWU  10  id.  4§a«) 

In  Braucr  y,  lau^hlln.  aa»  111.   3f%   where   there  wae  o 

fooorory  in  a  chancery  oa»e  upon  e>  purely  legol  demand,  oo  in  tho 

Case  At  bar,    the  court  *»id: 

"Courts  will  noV  permit  parties   to  one  in  chancery, 
0*4  upnn  failure   to  , establish  &  basis  for  editable  relief 
h»we   the  bill  retained  for  tho  purpose  of  «  recovery  upon  o 
purely  legal  demnndl     To  »lle*  this  to  be  done  -would  be   to 
deprive   the  dsfeodsalt  of  his  cons  ti  to  tional  right  of   trial 
by   fury*  o  o  o     ns  have  held  that  »  court  of  chancery  has 
power,  whore  any  equitable  conditions  exist  authorizing  it* 
in  order  to  do  complete,   .fuctieo  between  tho  portico,   to 
enforce  legol  as  well  as  equitable   righto,  but  tho  equitable 
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conditions  iitttborixinu  it  '.i*?pwnd  upon  the  proof  and 
not  upon  Inf  hare  tilled  --tiono  of   tho  bilX." 

It  UN  sleo  oof  4  in  Twrr  ?.  a  teaman.  IN  *XX^  xiop 

*4JU#«&tlone  in  *  bill  upon  f  ieh  ehanoery  Juris, 
diction  might  be  maintained  but  vd&lsh  *r*  not  proved  on 
tlit*  trial  and  upon  *<hieh  no  relief  is  d*oreed»  wili  not 
authorise  «  loffVt  on  «sueh  psrts  of  the  biil  whieh,  if 
*  tending  aXoxk»»   MWJJ  WH  §l¥t   HM   eourt  Jurisdiction-- 

ihnt  #fe»  said  in  thos?«  oaaoc  in  nprlioobl*  nor*.     Tttovo 
wm  no  proof  *hat«<r*i*  of  ftiatlollaf  sonditiono  tfnsrfod  in  tho  hiiX 
by  *hieh  George  Hohmnnn  w?s«  »«d»  a  p  rty  thereto.     As  for  *>»  ho 
it  concerned  the   finding*  of  the  oourt  are  merely   to  tho  effect 
th&t  b*  wfeo  Xi^hX*  to  tho  ootsV  of  MM  tforr  for  *n  unpaid  in* 
dobtedness  incurred  to   the  l«*tter  in  hi?"  lifetime. 

On  the   (paction  o?  equity  jurisdiction  in  *u«h  a  oaoo 
counsel  for  appellees  hava  alted  mtgr  cs*eo  emer*  resort  to  equity 
ea*  hod  on  lost  sealed  instruments  b*©«UH«  prof -rt  nr*  n«oeoo«ry 
ond  oyer  von  allowed  at  I*** »  or  on.  negotiable   securities  beewuee 
•f  tho  neu*u®ity  of  ten-taring  insanity  '*hi«h  *w*ul<$  not  at  ooamen 
la*  he  furnished  in  •%  Itgal  prose -ding.     But  i'jll Iff  will  not 
entertain  jurisdiction  for  relief  upon  a  lost  negotiable  note*  or 
other  unsealed  a* Purity •   so   m  to  decree  payment  upon  the  aero 
t set  of  lees,     (itory  on  If.  fur.  14  2M»»  sees,  X3«»  127.)     ** 
■eld  hy  the  futhwr  sited,    there  veuld  he  no  necessity  for  an 
Offer  of  indemnity  if  the  note  una  not  negoti%bi©  »nd  aensemi  ntly 
no  reXief  eouXd  be  h#*d  in  equity.     A  fuller  statement  of   theoo 
distinctions  is  unr>e ^eos?  ry  here.     They  nre  also  r*t*rre4  to  in 
Iremeroy's  Xq.  Jur.  4th  Ed.#  nee.  71.     But  in  tho  «*so  at  her 
there  io  no  ssuvrment  th  t  tho  note  use  even  r<egeiiabXe  nor  doeo 
the  bilX  nake   any  of  for  of  indemnity.     Xt  is  T«ry  ckr  thet  only 
on  nation  st  la*  wouXd  Xie  upon  the  note  in  ths   absence  of 
say  auv  carat  supported  hy  presf   that  oemferu  equity  luri^Hotion. 

the  merits  of  tho  ease   w  nesd  not  discuss  for  if 
eompXvinsnt*  »ro  entitXod  to  any  relief  thoy  must  resort  to  o 
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oourt  of  iaw  to  obtain  it. 

CounceX  for  oppelleeo  urge  upon  ear  eoneld# ration 
th*t  the  ch&nceller's  finding  thai  there  w«e  no  trneh  con- 
spiracy os  oXXeged  wea  against  the  eei&ht  of  the  eeldeneo. 
tartly  they  oonnot  be  analnriful  of   the   faallLr  ruX*  which 
preoindee  consideration  of  «ueh  <$u*8tlen  in  the  aeeenee  of 
filing  croee  errere* 

The  decree  wuet,    ther«for«#  he   r«r<jr»ed  bo  for  *e 
it  wnd«rtsk««  to  enter  *  jadgmmt  og&lnet  oppellont  fiteorge 
iohnann,   ond  tht   a  man  r«*s*nd«d  with  dlreetionB  wither  to 
dismiss  the  bill  oat  to  def  endeat  Oeorge  Hehmann  or  in  the 
discretion  of  the  court  to  transfer  the  »uit  o«  to  hi*  from 
the  chancery  docket  to  the  low  docket  oe  provided  ©y  eeetion 
40  Of  the  Practice  A«t« 

nmagKB  OM  MKoSMB  *S?1*  OIR^CTIOIS. 

Grldloy  end  Fitch,  JJ.,  concur* 
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court  of  l**w  to  eh  Win  lt« 

Couiim*!  for  *t*j>*>11*>*<s  urge  upon  our  eenttld&retloa 
that  the  Uh«nee3.lor'$  finding  that  there  wee  »o   enoti  oo*» 
spinscy  &*   ftXl<»§o<?   w^e  *.*f&in«t   the*  weight  of    the  fltjJWMHU 
Our«ly   they  epnnot  h*  uwnin^.fVl  of   the  fuiJiftSV  rule     hi  oh 
preclude?   ©one! deration  of   mch  r4ue*tlen  in  the  absence  of 
fillnr   eroee  error*  • 

The  dseree  INWte  th«rof»»o»  be  Mf»yi«d  oo  tfer  *o 
it  nn4«rt«hee  to  ffnttr  r.   fn*flnfflHf  lgirti.il  oyoolXoat  deergo 
HohjBAttn,   *»>*  the   r>«nw  res.  *6t4  with  direction*   to  aioaioo 
title  hill  s>«   to  defefHmtt  ft$ftrge  ftoh&Atun 

MSfmsro  Aim  aabjre>£&  »itx  xafueeTtttts. 
Oridlcy  o»4  ?itob,  if#f  co»eur» 
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VM  yiHST  XTALXaK  STATF  BASK, 

•  aorp*mti©n# 

£*f«mdont  in  '*rrort  J       SRHOS  TO 


07  CHICAGO. 
nntoUff  in  Error.  J   2  4  0   I  .A.    664 

J».  MMI  WHICH1  AIMH 
jmoxyasb  tm  opzuxov  o»  tm  court. 

On  Coptemher  13.,  1924,  *>  judgnont  by  aoaf*s©ioa  under 
power  of  c  tt©rm»y  »-..ttn<3hed  It  &  not*  MM  ©nter«d  «g*-.inwt 
".Srotelli  Cannot©.*     S»i«  not©  mm  oigned  in  the  nomatt  Mi*ri© 
Avillcne  and  frutolll  Cnanato  no  Maker©  thoreu-f ,     On.  Korea  19, 
192$,   »  notion  we  no/*©   to  TMnU   «ueh  ju&gnont  bft©«j<3   on   the 
affidavit  of  Joseph  Cannato,   setting  forth  tknt  he  una  the   nolo 
owner  of  a  business  oenUuotod  uwtor  the  name  of   "VrotoXln  Comat^j  • 
that  he  noTer  ©ignod  or  futhorlsed  the  ©igrmturo  to  asld  note  of 
•Fratelli  Connatoj*  that  ho  ie  informed  that  ©aid  note  «m»  eignod 
ay  eeid  Avallono,  but  th**t  the  sane  wrb  signed  without  hie 
knowledge  *nd  without  any  obligation  on  his  port  or  any 
authorisation  by  hisi;   that  garnishment  pro ©e*  dings  wcr«  hud  upon 
•old  juogaont  against   the  hemic  account  in  the  names  of  "Fratolll 
CoRnotft,*  rm&  taut  ho  h&d  no  kuowledg*  of  thee©  proceedings  or 
the  Judgment  on  account  of  hits  nbaenoo  on  •  busincec   trip  *• 
lt&l>t  irua  which  he  had  only  ohortly  returned  before  a; king  «*id 
notion,     the  court  denied  the  motion,  hut  m  think  under  it© 
•qui  table  power  in  such  a  ease  it  should  how©  opened  up  the  Judg* 
nent  aad  ^rsitUu  o  defense,  allowing  the  judgment  to  •tend 
In  the  a©  en  tin*  o©  security.         for  error  in  denying  the  notion 
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t*w  Judgment  will  l>«  r«Y«r»ed  with  direction*   to  open  up  tho 
■aae  to  permit  micH  d«f«n»off   tfca  ,iucg»«nt  to  stand  in  tho 
■oimUm  »«  oeonxlty.     (Uoootatfer  v.  Mfcftg  «t  fty.  11©  111, 
App.  301.) 

JurraftsuD  ak©  nnuitfgD  with  uirsctiohs. 

aridity  sad  fit  oh*  J  jr.,  concur. 


i.tu  • 


.       '.       .:••-  i*...       ,•■■ 


■ 


/ 

42     -     30289 


a  oerper  lion,  j 

f  lain  tiff  i»  JJrror.  )      MM  TO 


JitfRICIPAL  COURT 
0?  CHICAGO, 


a.  x, 


Defendant  in  Jttror.  )     ^!  4  ^  „  A «    66  5 


KH.   PHivSXBXBO  juraCI  BARBBS 

bjsxjvbrsd  ths  opinio*  of  th»  cosh?. 

I lain tiff  la  error  w»e«  defendant  in  error  for  the 
eeet  of  printing  a  hook  called  *X«  Your  Reighher  a  g»Kluxer«* 
The  trial  wee  without  a  ,lury,   m&  the  court  entered  I  finding 
and  Judgment  in  favor  of  defendant.     the  a  dual  motions  were  made 
and  denied ,  end  tain  writ  aeeka  reversal  of  the  tiudg»ent. 

The  sain  contention  is  that  the  finding  is  a#ain*t 
the  weight  of  the  evidence. 

Plaintiff  c&lXed  two  witnesses,  I^Voy.  who  solicited 
the  erder  fro*  defendant,  and  Lit oner*  its  foreman,  who  nede  tba 
estlnate  of   the  eeet  and  cenoiuded  tba  oral  contract  for  taa 
aork.     Defendant  waa  hio  enXy  witaese*     There  op  a  no  dispute  a« 
to  meet  of  taa  facte*     X*«Yey  t*etif  ied  that  whan  he  went  to 
shepherd  to  procure  the  order  the  Xattor  handed  him  »  *empXe  hook 
•taring  s^id  title  and  vented  Him  to  get  an  estimate  of  the  oaet 
•f  printing  5,000  aenieg;    th*  t  he  took  it  to  hiaoher  f&r  aa 
estimate  which  «as  made  at  £410  and  returned  to  shepherd;    that 
the  letter  after  receiving  it  gaire  LeYey  the  or^er  with  the  request 
ta«t  "it  he  done  in  a  harry;*  and  an  the  neat  day  handed  him  several 
teste  containing  cards  on  which  were  written  neaee,  addresses,  etc., 
laying  he  wonted  eueh  names,  etc*.  Inserted  in  the  new  hook;  and 
thereupon  J-aVey  te  ik  the  cards  to  Fischer  and  informed  hin  of 
defendant1  a  deeirea.     Thia  terminated  hit  connection  with  the  matter* 
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i-leeh«r  corroborated  hio  evidence   thmt  he  brought  only 

the  eai&ple  beak  for  the  eotiewte  suad   the.  e»«rd»  after  the  eetiaoto 
wee  given,  end  testified  that  of  tor  the  eerda  wsre  brought  to  him 
he  called  up  ..ihopherd  en  the   telephone  ond  teld  him  the  new  bo»»k 
would  b«  »m*eh  biggor,*  thot  it  would  oentoitt  18o  petgda,  whoreoo 
the  old  book  h»d  04}      the.t    hephcrd  thorn  told  him  to  pat  it  is 
MMdior  typo*   vftareupon  lieoher  said  that  would  redue®   the  eioe 
out  lnare»oe  tho  ooet»  «a»d  defendant  replied,   *ge  ohoou,  he  woo 
in  •  hurry  for  tho  book** 

Xhe  book  woo  printed  and  contained  103  |otfoo(  for  which 
tho  tfoir  »n<-3  ro'**&n»*l«  and  Wi*to»«iry  oh&rge,  «j  testified  so  ond 
not  (fdeetionou,  wo®  .^35*61  • 

defendant  paid  $8oft  HI  tbo  Mil*  M  i»etb  pleaded  oad 
teetified  thnt  ho  me  willing  to  £«gr  §W>»  QiMlttomlj   tho  b«,liaiee 
on  the  h«a«iR  of  e*id  estimate*     Jtald.  *bnl#Moe»*  hi  ei  Mil' a.  wma  not 
•rough t  into  court,  tm&  jvcignont  should  how  »oe»  entered  *»&oinet 
dofondnnt  for  said  *u»  in  Roeerdojtee  with  eeetlen  eft,  oh*  lie, 
(Cohill'e  £tete,)     A*  further  testified  tfe&t  ho  h&naod  the  c*rde 
to  ievey  sehen  ho  gnve  hi*  tho  book,  fittd  while  ho  ■MHItlii  hearing 
tho  eentereeiloii  toetified  to  by  i*ieefc*p  »  Mi  donioo  that  MiythJag 
ooo  ooid  about  *tnmHMm<[  eeet** 

la*  *o  think  thoro  woo  *  maBlfeat  prepaid* r&nee  of  evi» 
donoo  in  plolntiff'a  favor  ond  that  it  en*  es titled  to  jusigMOttt 
for  tho  full  oaooiit  of  ita  ololwu     Hot  only  MM*   thoro  toe  witneeeea 
egeinst  cue  on  tho  di 0911  tod  point  whoa  tho  oetijutte  wee  ouuie  with 
reference  to  the  order  for  th«  issofftftttl  of  the  coatonta  of  tho 
cerua,  hat  tho  otfnlttol  parte  of  tho  oo)M<*  t-ae  tlea  ovar  tho  telephone 
tend  etreagly  to  nerrehorat*  the  two  wltaeeaeo   to   MM  effect  that 
the  estimate  h«xd  been  u&de  end  ree&tved  before  MM  ouggooti&sa 
■M  »»do  nith  regard   to  includine  MMH  weh  «»  the  Otf.rdo»     ^.yiddfttly 
tho  conr*r action  «on  aucsoottd.  Iqr  tho  Tory  foot  that  the  or^or  to 
include  r^itionnX  notcrinl  *«s  cwsce  of  tor  receipt  of  the  t^tixa&tt* 
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Otherwioo   there  wan  eeewlitgiy  no  n*eefiuity  far  jUiaohor'a  culling 
up  «ih«pfa<?rd,  »nd  it  Is  far  «ore  consistent  with  buoiiM*€  Methods 
that  a  a»n  in  JLi»eh0r*e  position  on  receiving;  £U.cU  Order  *fter 
waking   the  eetlsate  on  the  sewole  book  alone  should  hat*  spoken 
»>«ut  the  lrar*io.K*<i  cost  of  printing  additional  nnttor*     fa   think* 
therefore,    the  cmrt  should  hare  «ntor«d  the  Judgment  for   the  full 
sjoount  of  plaintiff* »  elate,  mostly,   #«20*61,   whloh  *llo*ed  credit 
for  tho  paynent  of  #80ft. 

Accordingly  the  judgment  will  bo  rcvevood  mod  jadgEamt 
entered  hare  for  th  t  ems  with  casta  of   UUU*  ceur;  am  in  tho 
court  below* 

mmmm  with  wwniMtl  of  warn 

Oridlay  and  ritoh,  ?.%,  cnneur. 
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FXITOXJK*  OF  t»fflffi. 

Hud  tkfct  1Jh  #«i.i!£;*t**  «j*  *siiidii   «'  •**-fy4nni  In  !>f»p 
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JG&^PK  t*  ttnasJKT,  Jr.,  a  minor, 
hy  Joseph  s.  aveeney,  »♦• 

Defendant  in  *rror, 


T. 


Plaintiff  in  ilrror. 


sRsoa  TO 
tf&PRKXOR  coimt, 
COOK  COBUTY. 
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MR.   FitSSXSXW  JlfSTXCJS  BARttb' 
fiKUfWRED  THE  OPXHXOK  OF  THE  COURT. 

The  judgment  under  roTten  vas  rendered  on  the  verdict 
of  a  Jury  *t  an  ox  JHfJl  trial  for  $1350  against  plaintiff  in 
error,   the  defendant  below,  in  an  action  on  the  c*»eo,     Tho 
first,   third  and  fourth  counts  of   the  declaration  wore  stricken 
on  olaintiff* a  notion,  and  the  judgment  stead  on  the  second  count* 

The  only  point  node  for  reveronl  1»  that  ao   tho  fourth 
or  loot  count  was  the  only  one  with  «  formal  owe  men  t  of  tho 
amount  of  the  ad  damnum,*  tho  judgment,  being  on  the  second  count 
alone*  cannot  stand. 

The  final  averment  of  tho  oeeoad  count  ie  "and  sustained 
damages  m  alleges!  in  the  laat  count  of  thie  declaration.*     By 
thie  reference  tho  formal  ad.  damnum  in  the  fourth  count  oeeeme  a 
part  of  the  second  count,  and  the  dloadaeal  of  the  fourth  count 
did  not  «it«r  thst  fact  for  it  still  remained  a  part  of  tho 
declaration  for  reference  purposes.     (ShauKhmcsoy  r.  Holt.  33d 
111.   48%   487.) 

Tho  judgment  is  affirmed* 

ftridley  and  Fitch,  JJ.,  concur* 
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3ATX0PAX.  jO.:tCTRX0  COHTROLLJSB   CO.. 
•  corpor   titvn, 
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V. 


AppeXlant,  )HU»FSa£  F80M 

)      J87WXCXPAL  CCWH* 
07  CHXCAOQ. 


HOWARD  RADIO   CO.,    a  oorpor>  tjon, 
A.    A.   HOWARD,    0«   E«    'MiialK   and 

T.  J*   UULLXVaK,   partners,   ete.# 

Appellees. 

m.  prs»xj>xxq  ju^t-ic*  ba;ukb 

SKUvmtCD  THE  OPXSXO®  OF  TBK  CWRT, 

On   the  motion  of  defendant*,   Plaintiffs  <*r««nd*d 
statement  of   claim  w««   atriefcen   for  insufficiency   in   th   t  it 
did  not  state   &  legaX   cause  of  motion  gainst  defendants. 
Plaintiff  having  elected   to  stand  fey  the  statement  has 
appealed  from  the  order  dismissing   the   suit. 

Plaintiff's  cleim  ie  »Xlege4   to  be  for  amounts  due  and 
owing  undo?  &  certain  contract  in  writing,   a  copy  of  which  lo 
attached   to  and  nade  a  p«rt  of   the  statement  of   cXfeim,     The 
original   contract  (Kxhlbit  A)  was  executed  June  X,   192.":,   end  a 
supplementary  agreement  SKxUfying  it  (.Exhibit  B)  was  executed 
February  X.   1923. 

The  main  section  pr<J<s«ntedi  la,  what  construction 
•hould  he   put  upon   the   contract  and  supplementary  KgreementV 

JBxh*  A%  A  reel  tea   tmtt  plaintiff  it  the  owner  of  a 
patent  and  of  patented  improvement*  in  rheostats,   and  grcnts   to 
the  Howard  Hadie   Company,    "immunity  from  prosecution  for  patent 
infringement  under  said  patent, *  subject  to  certain  provisions 
not  involved  in  this  ease. 

The  provisions  of   the  agreement  in   the   first  two 
Paragraphs  of  section  B  of  Exhibit  A,   reftd  as  follow©: 
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"»«  In  consideration  of  the  SJaid  Immunity,  the 
P*rty  of  the  aecond  port  ngr»*«  to  pey  to  the  psrty 
of  the  first  part  or  assigns,  »•  follows: 

1*     The  sum  of  ton  Cento  for  eooh  imA  every 
Hheostat  mentioned  or  o.ou*s*r..to4   In  *«y  report  furnished 
or  delivered  by   the  partyof   the   second  part   to   the  p  rty 
of  the   first  port  on  or  before   the  fifteenth  '  <y  of  the 
month  and  which  Hhaestnts  wore   sold  by   the  pi,  ty  of  the 
second  Mfft  duriwr  the  preceding?  month,   »nd   It'  which 
report  is  sot  forth  truly  in  detail  for  e&eh  transaction* 
the  dote,   the  name  and  address?  of   the  purchaser,   end   the 
number  of  rheostats;    the   **tid  payment  to  be  delivered   to 
the  party  of  the  first  port  with  e  id  Hepcrt;   JProridod, 
however,    th  t  if  th«  said  payment  is  outdo  in  full  and 
delivered   to   thd  party  of  the  first  part  with  Co44  report 
on  or  beforo   the  fifteenth  day  of  each  month*   then,   in  e^ch 
such  «».«e,    tho   party  of  the  second  fnVt  ffl=mll  be  entitled 
to  o  discount  of  fifty  (80)  per  oont  from  the  amount  other** 
wise  p«-.yoble  for  th<*t  month  by  the  party  of   the  ««eend  port 
to  the  party  of  the  first  part  on  the  rheostats  so  reported; 
the  not  payment  due  hereunder  in  Cmittl  such  case  for  MMas 
month  feeing  five  cento  for  o*ch  and  *yf*ry  rheostat  reported 
fcttctomi  of  ten  cent*.  Ml  stated* 

3*     The   sum  of  one  doller  for  $&eb  ^n4  -every  rheostat 
containing  said  patented  improvement,   cold",  or   In  any  way 
disposed  of  or  um4»  by  the  s&rty  of  the  second  part,  en  or 
before  the  fifth  dny  of  November,   a,  ;:«,  I  ineteen  Hundred 
end  twenty  four  (1§84)  provided  smil  party  of  the   afooond 
part  fails  or  norleeto  to  mention  end  »num«ret«  said  rheostmt 
in  a  report  furnished   nn<s  delivered  by  the  p^rty  of  the 
second  part  to  said  party  of  the  first  part  on  or  before  the 
lfitfe  d*y  of   the  f&enth  following  sold  tola,  use  or  disposal; 
»nd  the   sold  sua*  of  one  dollar  for  each  rheostat     shall  bo 
payable  by  the  party  of   the  second  part  to   the  party  of   the 
first  part  upon  d»m«wRd  in  writing:  mac's  by  the  party  of  the 
first  part  upon  or  to  the  party  of  the  second  part.* 

It  is  this  quoted  pert  Of  oectien  B  an  modified  by  the 

supplementary  ngroeaont  (fxhibit  3}   that  ealls  for  construction,! 

the  modification  consists  of  adding   to  e«id  B-i  the  following 

tlouoo: 

"and  th*?t  on  rhooetato  made  or  sold  during  the  month 
of  January,   19321,   and  each  month   thereof  tor   the  said 
discount  shall  bo  eighty   (80)  per  oont  instead  of  fifty 
(8c)   p*r  sent  from  the  amount  otherwise  payable  for  that 
month  by  the  party  of   the  eeuond  part  to  the  party  of 
the   first  part  on  the  rheostats   eo  reported  on  or  before 
the  o-ftth  day  of     »ch  month  provided  the  s^id  payment  lo 
made   in  full  and  delivered  to   the   party  of   the   first 
part  with  Mae  report.* 

Plaintiff* o  claim  is  m«de  up  as  follows} 
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one  dollar  on  eweh  of  6214  sold  in 

November,   1922 , f  6214,00 

one  toll  ax  an  each  of  25306  acid   In 

Sevember,   19S3 , 382Qfi<00 

ten  oanto  en  each  of  312Q9  sold  in 

October,    1034*... 3130,90 

Ten  <sents  on  each  of  flM  eeld  in 

Sevember,  1934 710.30 

total ,,$36281,80 

Crodiu 

JDeeeaber  15th  1932  paid  by  cheek..«.312,30 
Deceaber  17th  1929  paid  by  oheek,.  804.12 
Xoveaber  24th  1924  paid  by  cheox..  766,24  1982,66 

B-lanoo  due  *nd  payable .............. • ,$33668,84 

Tht  faote  upon  which  the  first  two  lteae  of  the  claim  are 
predicted  are  that   the  Howard  nudlo  Company  did  not  report  to 
plaintiff  the  sale*  mado  in  Kevaaber,  1922 1  until  the  22nd  of  the 
following  month*  end  of  the  sales  aado  in  Meveaber,  1923,  until  the 

4th  of  the  following  month.     It  io  plaintiff  *e  theory  th*t  unier 
paragraph  2  of  section  B  it  thuo  bfioeao  entitled  to  be  paid  91*00 
for  e-ich  rhooetat  eold  inutead  of  the  looser  sua  mentioned  in  the 
contract,  namely.   8  cents  for  eooh  rheostat  oold  during!  the  year  1922, 
end  2  oento  each  for  those  oeld  during  the  yw&r  1923#  ttfter  hawing 
orodltod  payments  made  on  the  basis  of  the  latter  rates, 

the  faoto  upon  whloh  the  other  two  claims  are  predicated 
are  that  while   the  reports  of  the  sales  made  in  the  months  of 
Oo toner  and  BoTeaber,  1924,   wore  made  on  the  18th  of   the  month 
following  the  month  when  the  salen  were  made  the  reports  wore  not 
accompanied  with  any  payment.     Credit,  however,   is  given  for  pay- 
ment made  iowemher  19,  1924,  which  cower*  th«   eeles  for     etc  bar 
and  Seveaher  at  the  rate  of  2  oento  for  eaeh  rheostat,  but 
appellant  claimed   the  right  to  apply  eueh  credit  on  the   first  itoa 
of  the  account.     In  ether  words,  plaintiff  claims  it  io  entitled 
te  the  maximum  rateo  referred  to  in  the  contract  by  re  aeon  of 
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defend^nts*   default  to  **k«  reports  end  psywents  strictly  on 
time,   as  provided   for  in   the   agreement* 

fhlls  In  construing   the   contract  plaintiff  Hakes 
subtle  distinctions  upon  which  we  do  not  feel  it  necessary  to 
elaborate  in  this  opinion,  wo   think  the   controlling  qucetnon 
prooontod  lo  whether  such  maximum,  ratee  tthould  h«  regarded  as  n 
penalty  or  liquidated  damages*     The  law  on  the  subject,  as  laid 
down  by  the  »>upr©*e  Court  in  a  v«;ry  similar  e«se,   that  of 

neena  to  ue  conclusive  of   the   truestlon*     It  was  there   a«id; 
■Ifcore  a  lwrge  sum,   whioh  io  not  the  actual  debt,   io  agreed  to 
bo  paid  in  e«t-40  of  a  default  in  the  payment  of  I  lesser  sum  which 
it  the    iciual  debt,   ait  oh  larger  sum  i»  always  a  ponalty*     *  *  ♦ 
In  doubtful  cases  courts  are  inclined  to  treat  the  stipulation  ao 
a  penalty.*     Applying  thie  principle  the  court  said  that  the  eon- 
trolling  question  In  that  ease  wnc,   ao  it  io   In  this,   "what  did 
the  partloo  intend  should  be  the  actual  rental  for  the  machine*  « 
which  sum  woo  to  be   the  actual  debt?*       The  agreement  in  that  c&se 
provided,   "that  if  the  rento  «md  royal ties  duo  an  the  first  day 
of  any  month  shall  bo  paid  on  or  before  the  16th  day  of  that  month* 
it  will,  in  consideration  thereof*  grant  a  discount  of  SO  per  cent 
from  the  rente  end  royal  tie*  specified  in  the  schedule   aforesaid** 
Cementing  on  that  provision  the  court  on  id,  *that  a  discount  of 
oC  per  cent  should  bo  »a-J«  en  the  debt  for  a  prepayment  of  about 
15  daye  is   contrary  to  all  business  experience,   and  west  unreason- 
able."    Xt  said  th»t  inasmuch  as  not  more   than  to  v*r  c- nt  of  the 
schedule  rate  was  duo  «nd  payable  at  any  timo  between   the  first 
and  15th  of  the  month,  and  as  the  presumed  intention  of  the  parties 
was  to  secure  a  reasonable  compensation,   to  hold  that  it  woo  intended 
that  the  rent  should  bo  a  particular  sum  when  due,   and  double   that 
on  the  next  day,   "except  as  an  inducement  to  prompt  payment  of  the 
lesser  sum,*  io  unreasonable*     The  court  construed   the  looser  sum 
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to  bo   the  actual  debt*   and  that   th*  agreement  to  pay  doublfe    the 
amount  was  in  th«  n&ture  of  a  pan*lty  to   insure   prompt  payment 
of  the   aum  actually  agr»«d  to  bo  paid* 

WO  pl»  c*  a  like   conatruetion  upon  the   contract  In  the 
instant  ease.     The  smaller  sum*  on   the  basis  of  the  lesser  rates 
»ention«ti,  rnuat  bo   considered  as  th*   actual  debt,   which  saems   to 
hare  been  paid,    though  after  the   tint  contemplated  by  the  agree* 
sent,   and  the  provisions  for  the  larger  rates  must  be  doomed  in 
the  nature  of  a  penalty  to  insure  prompt  payment  of  th*  actual 
sua  due.     There  la  no  tiling  la  the  statement  sf  claim  to  show  that 
plaintiff  uuffered  i*ny  actual   i«»magee    >nd  nothing  upon  which  to 
predicate  a  claim  therefor* 

la  this  view  of   the  case  we  need  not  discus*  whether 
the  statement  of  claim  shows  a  joint  liability  of  defendants  for 
the  perfcrmanoo  of  the  contract.     *ier  do  wo  think  it  makes  any 
dlfforonoe  whether  the  amount  to  be  paid  under  the  contract  la 
regarded  &a  a  royalty  or  consideration  from  immunity  from  prosecution 
for  patent  Infringement.     The  effect  m£  substance  of  the  contract 
are  the  earns  in  either  oaso*     The  real  question  la,   what  did  the 
parties  intend  should  be   the  actual  payment  or  actual  dabt  for 
the  rheostats,     the  final  phr&ee  of  paragraph  1,   section  B,   "the 
net  payment  dus  hereunder."1  referring  aa  it  doos  to  the  rats  of 
a  cents*  instead  of  ten  coats*     subao<fuently  reduced  to  I  cents* 
supports   the  construction  that   the  amount  duo  according  to   the 
lesaer  rata*   constituted   the  actual  amount  due  and*   therefore* 
ths  actual  debt.     The   larger  sum  nag   to  be  paid  only  in  case  of 
default*   and  which,   according   to   the  decision  cited,   and  other 
oases  tr**r*in  referred   to,  must  bo   construed  as  a  penalty*     Ths 
correspondence  referred  to  in  the  statement  of  claim*  attached 
a»  exhibits*   indicates   that  plaintlfr  had  rehired  and  accepted 
payments  made  an   the  basis  of   the   smaller  sum,   and   th*t  after 
the  contract  had  terminated  it  asserted  its  claim  on  the  basis 
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of  payment*  proYldod  tar  in  otiso  of    lfifrio.lt,   tfeoo  Increasing 
lis  elain  in  »M  InwUnooe  fro*  2  eonto  to  $!♦©€  on  eooh 
rhcoiWt.     Ths  very  uneonoelonoMonoftu  of   the  cIaIbi  tmfffiooto 
that  th*  »feo*o  conotructinn  of  tat  ontr»ot  is  «  proper  ©no. 

AFPlfUOD. 

Or Idle?  and  /lion,  J J.,  concur. 
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fH»L2  0*  TVS  siTA*«  OF  XLhXSOI-l, 

Xtefendant  in  Krror# 


J08&B5C  uOLTlw# 


slain  tiff  in  frr»r« 


}   SRHOR  TO 

)     WWICXPAl,  GOtmT 

of  csacAco. 
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SHU   UmaBWl  JUSTICE  SAJ'lfSS 

DaaivKftsD  fix  opxfxoh  op  thb  cotnt. 

rlsintiff  in  error  was  convicts  of  «  sifidoaoejaer 
without  an  arraignment  or  plea  and  was  refused  a  trial  by 
Jury,     That  this  stats  of  thts  reuord  ne&esfeltetao  a  reTersal 
of  the  jutife-swant,  involving,   m  suoh  o»l»«ian  end  refuse!  do* 
fundsisentsl  rights  un<£  elottsntary  principles  of  practice* 
should  require  no  citation  of  tsuthoritlee*     But  the  necessity 
of   the   foraer  Is   utatea  In  %fer.kln.qan,.  v.  leooU.   1<>6-  111.   eCl, 
402.  end  Uife  right  to  the  latter  Is  elated  in  Brewster  v. 
People*  133  111.  143*     accordingly  the  judgnent  will  so 
reversed  and  the  sense  MftsjaftsJ . 

RKVKRaXD  AH2  FtfSslDKO* 


Sridley  m&  Fitch,  Jj«t  concur* 


H  KM 


■■: -■:•■,,■    -a    t'JI 
:■;'::■  •■■*■• 

/I  rn 


. 


.    -.  ■       '.  "  ••  t.t>«, 


tVMMi  '  ■    ••<  HUH  I 


! 

•>'•■■ 

»      ■ 


oft     -      30203 


tm  pson^  op  -mn  &tat«  op 

UAX»qx  ;,  awwa  to  MEnrccxPAL 

2<*fond»nt  in  Xrwt, 


UHJX3   XSXftTXEe  tft. 

Plaintiff  in  Krror. 


240  IX  66 


?r.  ju:»tic^  witds  aa&xtmss  sir*  «m.no»  of  vj.%  w$m» 

Plaintiff  in  error  JM  oontoneed  to  the  Houae  of 
Correction  upon  hie  plea  of  guilty  to  an  information  oho  ruing 
kin  with  op« -fating  on  automobile  on  n  puhlic  highway  in 
c&loftgo  while  intoxieoted,  in  violation  of  e#eti«n  41  of  tho 
Mater  fanlolo  o«t* 

Ho  firat  contend*  that  tho  e»?tl«n  of  the   stntut© 
mentioned  is  doubtful  or  anaf  lie  ting  in  mooning   "and  impossible 
of  fcluci  ?  tion.*     From  tho  argument  of  hio  eounewl,   tho  point 
«eem»   to  n*   thtit  "intent  option*  amy  have   e«Y*ral  meaning a t 
depending  upon  whether  the   snfia«  of  it  io  poion,   or  joy#  or 
intestinal  disturbunaed,  or  everindulgonee  in  liquor.     ®e  find 
no  «uoh  difficulty  in  construing  tho  etatute.     The  statute 
makes  it  en  offenee,  punishable  by  fine  or  isorieoment  in  tho 
County  Jail,  or  both,  for  any  person  to  operate  a  motor  T«hi~le 
noon  *7iy  highway  in  thie  otnto   "while  drunk  or  in  toxica  tod.* 
Tho   Info  motion  omita   tho  word   "drunks*  *vnd  merely  ch&rgee 
defendiant  with  operating  euoh  a  vvhiole   "while  intoxicated." 
The  statute  n*o«s   tho  word   *  in  toxica  tod1*  ao  synonymous  with 
tho  word  "drunk."       These  worn*  torn  oynonynooa  if  tho  in* 
texioatien  ia  produced  by  strong  drink*     fliU   qtt»lifii»d,    that 
i»  tho  usual*  ordinary  oenso  in  whieh   tho  %orda   are  need,   ee 
a  reference  to  ony  standard  dictionary  will  show.     The  abjection 
1*  without  merit. 
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It  la  ne*t  objected  that  the   written  Jury  voleer  which 
waa  fiiei  in   the  vunleipal   ormrt,  doea  not  etate    the  ihmm  Of 
thfa  tffcjaeo   dnnrged.     C©nflcdi»«  th4e  to  ht»  true*  it  ie  in** t  vial. 
The  plea  of  guilty  admitted  all   the  *«t<  rial  f&ot»  alleged  in  the 
information  (May*  t*  tho  ycotle.  204  II  ,•  $4S)#  and,  in  legul 
effect,  wsiiTed  th»  def  end-tint* »  risht  to  *  Jury  trial.     (Barrio  ▼. 
|ha _  l'aqolft>   138  ill*   ©»»»   oft*«)     Henoe,   there  waa  no  neo«»*4ty 
for  ■  formal  jury  wa4wer. 

It  la  next  inaictea  that  neither  in  th«  fin  i in";  of  the 
court  nor  in  the  mitvinu*  4*  ther«   .*ny  ttutettent  of  venue.     :D©f«?ete 
in  the  nittinua  Oonntt  ho  roiaed  on  &  w/4t  of  error,   *»   the 
nittiaufc  i»  no  part  of   tan  Judgment  (jlffil  Tl  Hi  ftlfffflaftl  JPUSAh 
end  upon  a  plea  of  guilty  the  atatnt*  dec®  not  re<mir«  that  the 
eaurt  ahall  rends r  &ny  wcr4iet.  or  shall  (in  any  manner  other 
than  by  a  e^ntenee)  »*ke  a  finding  M  to   tht  facto  of  th«   eae«« 
(1$M.»  2S2.)     ftow«w«r,   the  record  of  tht  judgment  ehe*»  th*t  tho 
eourt  444  an  tor  a  finding  thrut  defendant  ie   "guilty  1»  MMtff  an* 
form  M  dt&yged  in  tho  inforn&tien  nere4*#*  MM  tho  4nrervet4em. 
■t^tca   tUe   vtsnao. 

It  is  finally  urged  tteot  tho  Municipal  court  has  no  novo? 
to  commit  plaintii'f  in  error  to  the  Won**  of  Correction,     the  statute 
tX|Mwoi.<ly  sxo video   th*   eentrnry,      (CeAlli*e  111.  fitot*  lv2»t   Snap. 
67*  tOO.   9.) 

She  t.il«sc4  oon&titutlenal  qneetiOBc  mentioned  in  tho  brief 
of  counsel  Cits  plaintiff  in  error  were  wniYOt  fey  coning  *o  *nie  court 
end  aobi^slmtj,  arrtrt  which  thia  court  hot  power  to  cornel*  *r  ond 
determine.      i&te&JljLJ^tJUk.Ai,  *T  ».,<&•«   *•  «UU   377.) 

The  judgment  4c   of  14 mod* 

iMpnio 

Berne*,  P.  J.#  and  Oriole* 9  J.,   concur* 
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JfiU  JBdTSCiS  ntC8  K&mRSa  SH&  OPTKXOl  OF  THIS  GOQKT. 

Bef  ondant  was  convicted*  in  the  Criminal  court  of  Cook 
county,  of  eonapir*»ey  and  oentoneed  to  eixty  d»y«  la  jail*     0» 
thio  writ  of  srror,  ho  elalme  that  the  evidence  againat  hia  woo 
ineufficient  to  justify  the  eenviotiaa  and  that  certain  fro* 
judicial  error*  were  eom&itted  in  the  admission  of  evidence. 

In  order  th&t  eueh  alleged  error*  nay  bo  eoneidered  by 
thio  court,  it  was  tteoeoe*£y  to  ohow  the  evidence  «mdi  the  ruling® 
of  tho  trial  court  by  a  proper  bill  of  «xu«ptiene.     {Mallerjfr  v. 
J^%M«IL.II^ysRSJia».  W*  IU.  434:  KgMo>  v»  City  of  ChlowH. 
819  111*  133.)     There  appear  o  in  tho  record  a  deeiaaeat  ehioh  io 
called  an  original  Bill  of  exception®,  out  the  typewritten  certi- 
ficate at  th«  «nd  of  it*  intended  for  tho  algnatave  ef  tho  trial 
judge,  is  not  signed,  and  tho  apace  loft  for  tho  date  io  blank* 
Under  thio  Blank  form  of  certificate,  and  on  tho  can*  page, 
appear e  tho  following. 

"The   trial  Judge •  Genssili,  being  aba*nt  and  net 
holding  court,   thio  bill  of  exception*  preheated  to  no 
in  opan  court  for  eettlenent  and  aignatur*  this    49th 
day  of  July,  1923* 

Boooa  f«  Welio, 

Judge** 

Immediately  below  thio  statement  io  tho  file  nark  of 

tho  clerk  of  the  Criminal  oourt  (the  oejae  date)*  and  at  tho  cotton 

Of  tho  ease  page  tho  following  io  written*     "Soto  -  Exhibite 

not  in  bill  of  exccptieno;  etherwiae  it  io  0,  K.     «•  *.  OonstiU*" 

thio  laemorandum  wae  written  doee  not  appear*     Xt  nay  have 
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been  written  before  it  wns  filed  or  evelr*  I'-ter,   after   the    tint 
allowed  within  which  to  file  it  had  expire*?. «     I*  purports  to 
show,  not   th/'.t   the   bill  io  correct  and  complete,  tout    that  it  wan 
neither*  at  the  tine  th*<  memorandum  was  >ritten.     At  let  it  one 
of  the  exhibits  asentiened  in  the  decament  is     till  misting,  and 
we  wist  therefore  assume  that  after  the  trial  judge* e  memorandum 
was  written  on  it,   the  bill  w&s  nerer  oo  corrected     that  it  could 
he  signed  and  oertifled  to  by  the  trial  Judge.     Ae  It  stands*  it 
la  a  mere  draft  of  a  proposed  bill  of  exceptions*  which  hoe  nerer 
been  completed,   or  certified   m&  signed  as   such  by  »ny  judge 
authorized  to  sign  it*  and  la  therefore  not  properly  a  part  of 
the  record.      (People  y.  iMHMaaaati   ^66  Hi.   548;   In  He  »at.  of 
llajrihj^jr^ej^,  199  111.   App.  15.) 

The  state* a  attorney  ftbaO  not  made  any  motion  to  strike 
this   so-called  bill  of  exceptions  from  the  record,  but  as   the 
errora  aligned  relate  shelly  to  mutters  th*?t  can  only  be  made  to 
appear  by  a  bill  of  exceptions  properly  signed  and  certified  as 
such,  by   the   trial  iwdge,  no  have  no  power  to  review  any  thing  con- 
tained in  the  purported  bill  of  exceptions*     (Songer  v»  ft  elf fer« 
199  111.  App.  190)  even  though  it  improperly  appears  in  the 
transcript,     there  is  no  assignment  of  error  which  calls  in 
question  any  matter  shown  by  the   WHjlfdl  upart  frees   the   purported 
bill  of  exceptions,  and  therefore  the  judgment  must  be  affirmed* 
land  it  is  so  ordered* 

affuui  a. 

Barnes,  P.  J.,   tnt  Oridley,  J.,   concur. 
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totxm*  «  corporation*  )    tdmxL  vmm 

Appellant*  ) 

wjwicwjo*  cmnvt 

» 

Appellee  •  ) 

iw.  mna  pitch  BOimi  ths  mmi  of  tie  anmi  • 

By  thio  appeal,   flail! tiff   MM9M*  in  offset*    to  obtain 
a  new  trlfcl  of  «*n  notion  on  a  not*  given  by  defendant  in  &<Krch* 
lists*   for  $140*  for  instruction  in  accountancy  to  be   th<?re**ftar 
ftivan  lay  pleintiff  •     The  do?  ami  was  failure  of   cone  ideation. 
The  oobo  oue  tried  before  ft  .Jwry*  nd*ieh  fouad  tho  i&iuoa 
ftCAlnat  the  plaintiff ,     Bo  brief  haa  been  filed  by  too  defendant* 

Plaintiff  •»  abatraet  -<s«d  brief  moJeo  it  appear  thet 
there  woo  r tolly  no  defoaoe  to  the  Mtit  tan  taot  the  court  erred 
in  re  fating  to  direct  «  verdict  for  tho  plaintiff.     An  exaaiB- 
ft  Hon  of   the   tranaerlpt*  however*   show*   there  aae  »  good  defence* 
hen  tho  note  MU  given,  plaintiff  «grt*d  in  writing  •» 
end  this  agreement  wave   tho  cole  eonaidrrution  for  tho  note  -   to 
furaieh  defendant  with  ito  *oo*splete  !•  A«  8*  election  oour»e#" 
consisting  of  ninety  lee tout*  of  *hich  the  fir  at  ten  were 
'faudaamatal  aeeemntiag  principle  a."*     For  tact  purpose,  plaintiff 
agreed  to  furnioh  defendant  with  "oil  aceeoeary  leeeon  and 
instruction  material* *  in  loose  leaf  form*  with  a  convenient 
hinder*  ««ch  loo»on  to  he  complete  in  itself  and  to  htTO  en 
e&aalnation  sheet  uttaened  to  it.     tho  egreeaent  further  prctideo 
that  **hen  the  student' «  ex^mim  tlone  »re  received*   they  are 
Carefully  exendaed*   criticised  and  graded  by  pr  ctlelng  certified 
public  aeceuntanto  and  returned  to  his  irith  a  completely  worked 
Out  model  eaowtr*  with  ouoh  personal  criticism,   counsel  and 
adTiee  ao  the  student  way  require."     the  agreement  alto  prow-idea. 
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•Our  eteff  of  Ceitoultinis  ,cs<mnt«nte  i*  reedy  Ml  ell   t4»«9  to 
furnieh  ujij^lffiije^^  aft  ttt  *■  *****  ««x»xi*n  ef 

IrtHtnr  arising  in  connection  *ith  the  <*»*»*  af  55t»d*  f#r  * 
period  of  f  iro  y«*r*   from  th*  * **»  •*  «"*XXw«t.     *****  ^   ■ll* 
eilXing  to  IMU1  in  eoivinc  BWliifctJWI  dif  fieuitice  &ri«lng  in 
tii«   etudent'a  delXy  ••Hk1     •*•»  PlioH^W  **•  *******  ttB**r  * 
haading  *hl«h  WO**      **  rertieX  l*«t  H  FrofeosleaoX  Ml  Buoineee 
Authorities  itWiiitH  with  UN  Intera^tioneX  *ecouBt®»te    ©cUty," 
feXloeed  by  about  thirty  mm»»  buoriiig  titlea  of  *C.  Is.  A** 

The  iOmtim  t  testified,  without  contradiction*   th?&t 
vhen  ho  executed   the  note  in  W«tien,  h*   received  «*wt  »** 
pauphXet  »leeerae»  fr©»  the  dofondont)    tfcet  oon«  ettor,  ho  beeee* 
Dick  with  pneuMonia  Nti  «*•  unobie  to  continue  for  mm*  time;   thet 
when  ho  niamti,  ho  found  ho  "eouid  net  aaelyM  the  first  Xececn* 
end  wot  over  to  the  ocheol  with  it  and  "tried  to  got  MM  help}* 
that  he  there  Nit  »  Kr.  Feteruon.   -the  ore  Ait  MMfff  or  ®oir*  thing} 
«M  m   toXd  Feterecn  ho  souXd  not  unde  t^tand  the  leesen  end  ^sked 
for  *o»i»tftneo;   that  INteraen  *******  to  giro  bi»  any  eeeictanee 
end  tcid  hin$     **he  Xe»©*n»  had  to  ho  turned  in,   they  could  not  ho 
heXped  out  ■■■■H»Hj  i»  «ohooX.*     9********  teetified  th*t  hio 
Xeteene  eere  not  •ttw*od  in*  hos^aoo  ht  ceuXd  not  underotend  then* 
pjg  ******  of  this  refueeX  to  help  mm*  *»<*  •**  *•  ***»  *** 
PtHlMWI  to  *ppiy  the  $30  he  hed  elreed*  paid  in  ftiilHIl   *»«  *»«• 
other  ***Um*fi*  tuition**  M*  that  Peternon  replied:      nt  ceuXA 

probehly  he  a©ne»* 

90JHI  of  thio  t*t>ti*eny  dee©  net  oppoor  in  the  abstract. 
Xt  io  in  the  record,  however*  and  lo  uneontr dieted.     Xn  view  of 
It,  m  are  of  the  opinion  thot  pXolBtlff'o  contention  that  tho 
verdict  i»  not  supported  by  the  #vid#aee  io  without  aorit*     *ro» 
thio  uadiaputed  to.- tlnony,  the  Jury  Joipht  *«XX  find   th»t  the  oon- 
oiderutioii  for  the  note  hod  feiXed. 

The  Judffoent  io  affirmed.  ^nmB>9 

Ber»eo#  3?.  3.,  ejad  Srldley,  J«.   concur* 
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mwm  **  r«i.  max  u.  8*v3or, 

,'»J>pOlI*0# 


Cl'iT  OF  CHICAGO  on*  ;-&LU/iH  £. 
Jewtptriatfentiont  of  folios  o£  nftid  &itgr* 

.^pellftfltSU 


JttftKAX*  yftOM 

CXRC0XT  UfMt| 
COCK  ttUWU, 

40  LA.  66 


Q> 


X».   jmitt  aRIliWBf  &OV  HI  gjPIBIOfJ  03?  ?H&  Cfttittt. 


Fro**  i*«  firmer  tftfttl'tJJ  te*  ftbe  Clroiit  etort  op  ^**y  2£» 
XOSMI#  frmitiRR  H  wrtrnptt-Vf  rrtt  of  MMJtiMlif   MP  p****4»   eoiMsiatfiiaig- 
JiWPHMlWtlH  to  MftlMl  If   tfeo  relator  of>rt«lft  IffflMl  XX#*M«*» 

till*   *?P**1    i«   fW««»atf4«      ft    «h.«    f«lr.tor#t    ?-*ftfci<*'*,    fl'ii'5. 

Atrtx  #$»  x«t5#  t&o  afgjByat'AiJMtla  fit©.?  $  g**io**i  iwawfirsg  KftUBi 

tfco  Kurt  •"wrniX«4»      tfpo?«  tftalv  ol*itl»*  to  tt*»i  t$  fife®  <*««»**«»• 

tilt  court  ordered  that  tho  «rlt  it out* 

Hi  potitfnn  R&Sflggfti  that   tb«  ffft&tMfg   i  rv  Jid 'vsj.it  of 
Chit*s<i  (Not  wfiirr  Tta;**,  is  «  pa?taa  at  §»*4  aoiral  taffMVttf*  %ad 
Wj|ll|tii4&Hl{   Ibct  h»  e«nt  mS  $&mm*m%  in  *ho  sity'Aaay  <*i*u« 
®tor«?«  la  ^*fel<sli  ho  ooitfaota  •'*»  !••  -ai^rtS  **$<*»  fountain  'sweats  a 
*nd  *  vototl  <*iso*"*tt*  bweiiattne}    that  MHMJ  90-   fettHNl  BttiMMI  Ml  hftf 
•$or%Vi*  for  !ft  jm«j»(ij  th**t  <**$  Ws#  1»  $9H$H<  be  Xo»<»o.-J  fam  otto 
'eh«$i*o  ft  *iere  Iffts&K  at.  «?ft4£  !S*,rt&  M3&NI  sii'oot  for  i  p*r£*4 
0*  10  y*»**3    that  »»**«??  this  left**  fafi   MM  tlttrt  ^nly  MJ&sy  6r«  H  «i*«g 
tett«ina»*f    falJiHteg  «ttfc  the  «r<i*  if  MM  oH*MI  iftit  6$M&*4faf  MSti 
to*«o*o  ifc  ftll  Its  liMli  MJtf   tt*4  li   tl  i^p'fteelVlt   i'c-r  bin  to 
tvo-*ft*f«Xly  lie  est  *ith«m<.   titl    MJtp  ©f  ft**  crcui  efctf   cifcM.-tt'Uft 
so  *«  *<<|rsaotj    3u»t  Ml  ftilliif   tfttiH  prior  u  if*.«i«itx«^  I,   1&2»,  i*e 
opfll«<i  ftr  MMl  tfetoiiMrf   tho  ft0tfrH  l&otttMII  fUJ   tit   «#4.*  oi"  oitob 
artlelest  la  «u-.cb  of  bin  4 rug  *tor«e  for   tfeo  o*X«ati.*ir  y«MV  df  192t; 
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that  on  3«a«?»»er  s&J§   1JU4,  bo  MHNftMftl   tto*s  WyiiTl*  li<4»-jos 
for  «*»id  y»«r  for  tfto   se'is  Of   a*i«h  *rtiel»»  in   tb«   Jmg   ator*  on 
T?»rth  Poulin*  street,  keying  t&i  peoper  Umw  fao*;    tixot  at 
this  tiao  there  %are  in  /oroe*  mi  MM  »ov#  two  ITtJMWHH  <»f 
the  City  relstin^   to   tli*  i»*o«iaa*  of  li Qomtae  for  the  tili  a? 
each  article;*   (copies  of  o-«U  e>/ U/.v.ave  Mi  »tt*«3W'i  to   toe 
^Ution  §.•  *4al%lta   "A*   *n4   #B*Jj    that  &1»6«  January  lt   133o# 
relator  Hat   been  jailing  en  on  wU«l«  fcH  8*15   fetor-!  nalsr  &&A 
oy  virtue  of  said  liG«n**s;   tfct  t,  «1 though  3m   *'«t  Mi  ti"»>#   *lo\»tftsl 
say  of  the  or^isicr**  of  either  ©f  said  fffljiiffllifffi1'  fc^vrthsle*.*, 
the  XeytT  of  the  Slty,   -ilU**  t«  nrpKr«  Ndtbuil  **»y  HtttfM   -*fc.  t« 
Hoover,*  ent#r*A  a»  ero'^r  on  AgBHll  31*  lfc-*>£»  r«Yo3E&M  MdU  li«aiif>oe# 
and  notice  of  buoji  re-»o«t«tion  tfci  MMF9*i  apai*    '*l**t©r  or.  JgKfcl       * 
ltao»   a*  nfcomt  Vy  oejy  OP-ti^to!   (*<xai'>it  *$*J|    th*-t   tfeg  iMfftftil 
*era  toAoa  «wi*y  rross  the  ytuMJifll  by    U««  B3fr»irJa*t<«fl»Mt  of  Polite 
of  tho  Cily  <*«<!  rolfctiS  how  RfcftJNI  hft*#»  «eryo6  l&th  *  wit  «h.ar$jing 
hi*  with  Tialatione  of  o»44  »g||HMMtlH  in  eolliag  o*A6  ftrticlftA 
without  lis^neo;    Hut  *uah  MiOlJiiWl  «»   tlM   pititfl  fci    HlOjNnMUXli   ttttt 
"eireitr^ry,   •srcsngfol,   -iiKsrioii^fctoi-y  ?<2i*i  j&lfefwo  l&g&l  $&&k*z.;* 
th&t  ©y  nWM  thereof  rolotor  no*  onfi©ar©4  »n4  id  11  continue  to 
suffer  gr*/,>t  lo«s«  *«d  injmry  in  aio  i<uaim&&t  otoj   *,r4   Uut  tu.1  *..»>& 
Rtkid  Hi*?****  *»r<b  F*k.tojr«fi.  l«e  will  bo  usable   to  (iontlm^  hi*  ^fu^ 
Iniolne   «  o?>  Hui  >it-ofiiM«t» 

AttOfc.u^a  tft  Ui?-  ^titioti.  Mt  teAiiit.itfc#  ni  e  ^|)leti  ©)'   ^vo 
oroin«noo«  of  tl«o  Ciiy,   1— 'If-WfH   to  liotnoefa  foi    J:*o  toJUi  u£ 
oiftoi-tttteR  on*.  U  14«a«itwofe  0»i  oiin;^iitft  in  ***>  tattdUiit«l  if  ksecj-ing 
iua   Brook  p»5lor&t   ft,r<a  ^loo  a  eojy  of   t.  *»i'iti*-»  H«ti«««  uifiptitett  Vy 
Uio  tsyoi  »4-ji  ftntfei  .  i»vil  IQLf  lSi*&»   Sk»$  u»  HaoRLc*,,  oJHMltl   H  ^iho 
rol&tor,   ttt  Uo.  tfeAt  K'.»  Paulino  i-Uroe-t,    "k«.ve   tide  w«y  t*6n  to\o1»4 
»y  «o.  on  T**emma<L&tl*n  of  tno  Oon'l  ^npt.  of  *ou«e,«     According  to  the 


■ 


orf.t    oi  ttf 


■ 


»3* 

oepy  of    the  orJinnnoa,   M&ftttMg   to  a  lieen*s  for  the   sale  of 
eig&rettee,   pre?i   ion  is  aodt   for  tho  filing  uf  «  vrittea 

«»pli«it-'.tloB  there,  for  Yy  th»  person  deslrta*  it,   sad  it  is  further 
provided   that,   "if  the  Koyer  BMBll  he   *ettefied   tnet  *ueh  persoa 
ie  of  gosd  efcorftoter  sari  reputation  Mi   salts  Mt   to  he  entrusted 
with  the  s«,X*r  of  cifj«  ret  tori,  he  eheJfcl  ««use  the  City  Cleric  to  issue 

&  liaer:cc  upon  p«yr4tnt  *  •  of  i  license  fee,"  ete.j  «n<S  th.*vt  "every 
suoh  Hoe  no*  uhft.ll  expire  on  the  51c t,  (toy  of  X^eeenher  fellawiar  the 
date  of  its   Isamoaoe;*  attd    &u*t 

"Bo  person  dWU  aoll  or  glvo  awnjr  easy  eignrsttee  to 

any  psraoa  under  the   *jf|  of  JWJPttf  '"Jitt     ^ay  person  ehe 
shall  vlol&te   thio   »-ntion  mil  his  fi»-»i  not  l0#i  thoa 
^2»  far  etfeCh  offense.     The  Mayor  a&y  revoke   nay  liOfMt 
ianje.i  under  ihia  dtaptot  whenever  it  rfkall  HffpOl  to  hio 
B*ftU*if-otion»  fro*  the  recojB^e»«Js  tien  vf  the  ilwnsrinteadcBt 
of  Valine  or  ataorttiao,   that  the  liomBMBboo  violated  way 
of  the  provisions  of  this  ©action** 

the  sole  ^eeeilea  for  our  i$enoide*vtion  on  thie  en  pool  is 

whether  the  petition  states  mch  o  ei»»e  for  the  in  on one*  of  the  writ 

as  requires   the  reepoadentti   to  file  on  annua r  there  to ,   setting  forth 

%h*  foot*  upon  sdiieh  the  BBgttVifttejtdoait  of  Poliao  anted  in  re- 

oeaBwadias  the  revoo&tioa  of  relator* o  li  (tenets  sad  upon  irhlah, 

folio wimi  the  reao*fts«ad&tian,   the  *u-*y©y  revoked  the   ssjen,      .'fter  o 

e*r*fui  Boftfej  of  the  petition  o«  think  it  ototee  i&  e©s«J  which  is 

W&mJM&L  «•*«»  f pffiftyfffpl,  ly^imil  fori  ■  fftif,  **.  fl—hr  Ij'iflii 

74  II*.   ^7#  31.)      Although  it  la  well  settled  thr»t  •  dt<o«rror  to  * 

^petition  for  ov&r.daaaua,  ig  ti  a  declaration  or  ooMplaint  at  lua, 

adait&  only  ouoh  faata  no  &re  ire  11  pleaded  «nd  that  statements  of 

conclusions  a*y  he  disregarded  (renala  v.  aju.ssa.  Ml  111.  11,  17 )„ 

we    think   that   the   allegations,  YlRj   that   the   relator   "at  80   time 

violate  any  of  tlio  provi&iona  of  either  of  suid  ordlnanceo*  end  that 

the  M&yor  revoked   the  liooaooe  "without  »»ny  omtse  «a»tto«vura* 

tafeoa  i»  oonneation  eitt*  other  allegation a  osatained  in  the  petition* 

sufficiently  etote  euoh  e  nrlna  f aoia   oese  oo  reouiroo  sa  RBseor* 
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We  ere  of  the  opinion,  however,  tht*t  there  should  be  a  h*»rin« 
upon  the  me  rite,     ft  regard   the  allegations  In  the   petition* 
Tit*   that  the  nation*  «f  raependent*  in  re  to  king  and   taking 
&wsy  tui«  licenses  wort  "arbitrary*  wrongful,  discriminatory 
and  without  l«gsl  escuse*  as  helm?  mere  conclusions*  whieh  tht 
demrrer  did  not  &dalt.     It  it  there fare  ordered  that  tht 
jud£»«nt  of  the  Cirotttt  oonrt  atrsrdittg   the  writ  be  reversed 
end  the  o«i*e  reaanded  with  directions  to  th  t  court  to  allow 
respondents   to  file  an  sntwer   to  the  petition,  if  they  shell 
to  dsaire*  end  here  a  he e ring  upon  the  merits;  otherwite  to 
re*enter  the  ord.**r  for  the  writ  et  prayed* 

amitsxp  a®  wmumm  «xth  jau*ci?xos&, 
Barnes*  p.  jr.,  end  Fitch,  j.,  concur* 


**< 
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OTXOS  OORTaACTIHO   CO,, 
a  corporation, 

CraplQinant, 

▼. 

«A£H2H3Tei  COSalffilGTXOS  CO., 
a  corporation,   et  &!., 

Bef  andante  • 


in  the  «*tter  of  the  eenteapt 
proceedings  agaiset  PftTSR  13. 
dttAffOJiB&».«Yv 

Respondent  rij«I  /vptjellant* 


' 


Consolidated  appeals 
freia  Superior  Court 


of  cook  County* 


Consolidated  with  eimllor  npperlo 
Of   CH/wLJw  i*.   YXLD8,  SO*    308«0j 
JOSS   CAlttSSU.,    So.   50361; 

joss  j*  v,m;?TCH.,  so.  sosea. 


HfSfXfiS  GSX8L8Y  ttSUVSSSD  TMB  ©FXWXOE  0?  TJDI  ©WOT, 


By  these  »«T«ral  consolidated  appeals.   It  Is  nought 
to  reverse  an  order  or  decree  of  the  ifeyorior  court,  entered 
■Jonuary  1?,  1938,  wherein  th*  four  respondents  were  adjudged 
guilty  of  eentewpt  of  court  for  wilfully  violating  &  temporary 
injunction,  Issued  in  a&id  chancery  ■IK  on  May  13,  1024,  and 
respondents,  Sheughnesey,  *4Xde  and  e*mphell  were  ordered  to 
poy  fines  of  #80c,   |50  and  #900  respectively,  end  the  eeete  of 
the  proceedings^  end  to  be  confined  in  Jail  (not  exceeding  six 
nonths)  until  pa/nent  thereof  or  until  die©h*?.rg«d  a© wording  'to 
lee,  and  respondent,  $ tret oh,  woo  sentenced   to  j*ii  for  a  term 
of  30  days  or  until  released  acserding  to  lav. 

OOKplelnent*  a  a^orn  bill,  filed  the  a«ise  4«y  the 
injunction  Ota  leaned,  »ad«   the  Washington  Construction  !••« 
the  United  Order  of  Bricklayers  and  stone  Masons  of  Chisago, 
LCerO-  Ho.   3X,  of  Illinois,   (hereinafter  referred  to  as  the 


M 


aa  iiMi 


?i  .<»*%•■••   MftNMU  *»-:-'      •' 


•  •  ■>..   ,■ 


. 

J  Itw.  \a  * 

'•*     ';Tl.'«:  ..        .       ■       ..  v    ',  •••■.:,'  '  .      - 

'v     -J,     ;.-•,,     •  •        .  ,  -■  ■'■■::.        t  \;        ■  ■  •  ■  .-       %'-i 


•  «9«aAtfv   la  ««♦«»«  ttft&T'i   toe 


.    Mi* 


-2- 

"jiJriokluyera*   union')  and  others*  including    feaughncsey  and 
stretch  mad  a  eert&ln  Laborers'   Union.   portiee  defendant*     The 
bill  alleged  la   fcubstane*  that  com?>l*ln«nt  w*s*  engaged  In  bueineoe 
in  Chicago  in  constructing  aewers,  »ftn*holes  *nd  catch  basins; 
that  prior  to  April  23,  lt24*  it  hud  entered  into  certain  sub* 
contracts   «?ith  oertaimooentr actors  to  construct    or    repair  certain 
sever  «ork  in  Chia&ge,   *hi«h  s*ld  ©oniric  torn  hfed  agMfd  to  do  for 
the  City  of  Chisago;    that  for  the  completion  of  oni4  sub*  con  tracts 
complainant  woo  required  to  employ  numerous  laborers  and  brick* 

layers   for  a^veral  month*   at  a  large  cost,  had  aires  ay  expended 

nW 
considerable  sums  and  on  April   23rd  hod  employe'!  several  workmen* 

menbere  of  one  Off  the  other  of  said  unions;   that  eempl&in&nt  &lantyt 

had  complied  with  the  lawful  r*\lou  end  regulations  **  the  unions 

end  ve-e  ro*4y  end  willing  to  continue  s*  to  do;    that  the  defendant* 

Washington  Construction  0©,  w&e  engaged  in  Chicago  in  a  business 

similar   to  complainant's,  and  for  several  y#ut*  had  had  a  monopoly 

in  oertaln  sever  work*  maintained  by  means  of  controlling  the  mi  p.ly 

of  laborers  tm&  bricklayers  In  connection  vith  the  Brieklaycre* 

Union  and  the  Laborers*  Union;   that  said  *f:.shinfhton  Ifceg  the  two 

defendant  unions  and  certain  individual  defendants  (naming  them) 

had  conspired   together  to  deprive  any  coapetitlor  of   the  Washington 

Co*  of  a  supply  of  laborers  and  bricklayers,  by  ordering  members 

of  said  unions ,  under  penalty  of  a  fine  or  suspension*  not  to  work 

for  such  competitor;  and  that  about     pril  2\  lt34*   s%id  l«*at  named 

defendants   (including  ^hKughnoasy  and     tretch)   conspired  among   them* 

selves  and  with  others  to  injure  complainant  by  depriving  it  of  its 

supply  of  workmen  in  the  ep#n  market,  and  for  the  purposes  of  pro* 

venting  it  from  carrying  out  its  sub- contracts*  of  maintaining 

said  monopoly  of  the  Washington  Co.,  of  extorting  money  from 

eomplm intent,   and  for  other  unlawful  purposes.     The  bill  then 

alleged  eertein  specific  aote  done  by  certain  defendants  and  others* 

in  furtherance  of  aaid  conspiracy,  on  April  r=>3rd*  May  6th,  and  hay 
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?th#  *Xi  of  <*hich  injwjrft't  0f>*»pi*4nun,  *n*    ohjra'god  Mttt  uAah 
■iMtXM  act*  MM  routmiitod  it  vnttlA  «tff^t   irrftj»ci.feift  Injury, 
oto»  Ml  fMpni  for  on  injuria  tint  without  no  ties, 

FoX  .loving  tho  iUngvr^ge  of  tho  pnpMP«   tho  ggMt  or.tewg 

•  <*rit  »i'  injfanc^ifcn  to  inuc,  v-.yon  3onpXr«ln«nt  iivJnfi  f.  oortnin 
band  (which  Wl  viv«tn;,    : '■•.t-ftinlng  d«>f<m<;<inta.   Ml  *XX  pt  roono 
froeii.  iirui   then  or  oon^nirin/:  titft  thoi*,   {*)  fron  MMMllMSi 
threat ftgflfeng  or  ooorafng  **R2r  pMMM  M*  H  MlM  or  ronoin  in 
oonplolnont't  Hfeploy;   (t*)  *>•»  fehlfetng  to,   orgulng  with,  or  <  osr.ing 
th*  foettJifrpe  of  onp  pnvnM  MtitMSt  aia  K*nifo*t  *rt,il  for  tho  po*» 
poaa  of  preventing  hj,»  fro»  ontoring  or  roffioinlng  1©  cont&nliiRnt' n 
•repXoy;   («)  from  ordortiig,  o«u.uine»  iNg^f&fll  i»  $r  Maintaining  *ny 
strife*  or  'wjyoott  «g»An*<t  gMJtnifmnt  in  fnH*nr<wrint  af  tint  «on~ 
apirmy  mentioned  in  the?  hill;    {4}  .fron  Xhitnrlftg  or  feting  nn- 
nooosvurily  in  the  Htfsnity  of  gfentol  lllf  iWUlllPWt  joW,  npon  '^hida 
aispleyeea  of  eanplidnon*  •  Ml  working,   S0t$  \rg   '-ho  C&Bfl&flg'  0/  gMlMSf 
throat**,   «$«»•»»  ttpp^o^riotto  «?fcith«taf  ote*»  H^fMfttM  if  ottenpting 
to  prevent  lM  poraon  fro»  entering  or  7*«8Ukining  in  <;«wpXi"inaHt*n 
osapXoy,  »r  interfering  or  *?,l>*wpisiisg  to  interfere  *ith  iwnpXainsnt* 
i't»  agents  or  saepXoye*,   in  the  gMiiMMM  of  it*-?*r3r;   *m&  (e)  from 
«tto»pt4ttii#  M9M(3*6gA&gf   Itlf  lllfWIf  j,  or  p&rtioiiw$in£  in  imp  wjp,  is 
tfco  doing  or  eny  thine  in  furtherenoe  of  the  oonofirfeOjr*  or  tyfiy thing 
forfeid'ien  feigMjfllli 

A  j|«ir*.  tori  iffgWiH  «R*n*r  to  Mi  feilX  g*g  filod  fey  the 
Briekifcysra'  £H$M  Ml  oth«r  tnifnngnnfegt  including  fhungfeneofiiy 
and  .>tr«teh»   In  eki«h  thoy  4«*»is£  s.Xl  »&tcrirJi  ftlXog&tlomi  of  the 
hiiu      f>,o  i-fcfeorexi*   tfttion  an&  §Mn9  def*nd»nte  g&M  flliiil   tbifelr 
oguraor,  m-Osinii  liWlllitti  «**>♦,   gg  di^-  **.«*  MnfejgggflM  &;e«  m»d  f»th«r 
ImfiMJigggg^ 

vn  .Jano  ^8,  XP34,  aftor  notioe,   a*is»XiJLn«*t  ff||gl  ft 
fjfjftni  petition,  woportod  fey  KftiAnfft'lg  of  »«fTor?\i  gf  it* 
•nvioywt!  *m£  othnfn«  gllngNg  vwrtnng  «ix\.rnx  rtoi-.ttona  of  tiio 
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injunction     rit,   after  e*rrloe  or  knowledge   thereof,  by  the 
iiri  ski  aver?  •  T?nion  end  «&io     tr*teh,  and  praying  for  »  rule  upon 
the«t  ti  oho*  9*»*e  *<by  they  should  not  bo  puni&hed  for  eon  tempt* 
iueh  rule  Bftf  entered  and  on  July  12,  1934.   the  Union  end     tret  oh 
filed  *#<*<*,*£  to  verified  ttNttPVm*  in  whieh  eoeh  denied  in  rSetoil 
thr   em*rce*»     On  ©otober  8„   1934.   «f tor  notice.   ooMplalnsmt  filed 
a  seeond  verified  petition,  ©upported  by  affidavits  of  oertoin 
of  its  <*wrley*»  and  others,  alleging  other  willful  violations  of 
the  irt*w*5tion  If  the  rrnion  and,  i>ftor  kner»e»dg#  of  the  injunction, 
by  nther  itemed  r»*WM*dente,  including  ahemghneoey,   Wilde  end 
Campbell,   end  prwyim*  for  i  rule  upon  each  to  ohow  •mmmtf  oto. 
1*4*  rule  fefttmg  JUltWiig  verified  «m MM  were  filed  thereafter  In/ 
r,ai&  ^oopondonto*  in  whlih  e&eh  demied  oil  allege-:*  violations.     Ofc 
October  39,  1924,  on  onmplotnonV  e  notion,  the  court  ordered  that 
tha  two  fP9J9i<IWit  IMl  ■ttRPWW  thereto*  b©  mmtlmemmmimg  &a  oat*  esuee, 
snd  thftt  tho  staa*  he  referred  to  a  maotar  to  tiOse  proofs  and  report 
his  fMmeltioione  of  law  an-*  f not*     fhere   #«*«  *  hearing  before   the 
master,    o|  ohloH  awsny  *itft*r*»ee  t*  stifled  ;?©r  oampleinont,  and  ro» 
»pen4eht*«  &ha»*hseeey,  ®lldo  end  sampball  testified  in  their  own 
<Hfe«»*f  end  t»?t  ftf  tb#  ffnlnv*     MHtef  respondent,  i'iwnuee  Heelya 
*!»*  t«^tifi«d,       0©  Qeoember  19,  1934,  the  moo  tor*  after  overruling 
objection*  to  ble  report  op  certain  reepomoeBtg,  and  by  complainant 
to  portion*  thereof  $  filed  the  report,  in  ohleh,   of  tor  mo-fciag  many 
fittdj.n^o,  he  Meommenmea   that  the  roRpeadtnt*.   the  Bricklayers*  Ionian 
and  Thomas  Kaaly,  bo  discharged,  but  thst  a  decree  be   oUtifgim  as  to 
e»id  respondents.,  a  tretoh.   .:beughneasy,  wildo  and  Campbell,  finding 
e&eh  guilty  of  willful  violations  of  sold  Injunction  in  the  particulars 
o»  r,et  forth  in  the  report,   and  further  rocmjssfaomdea  that  e«»«h  bo 
pual'hMd  ay   the  omsrt.       It  MM  ordered  that  the  objections  I  toad 
00  exceptions  before  the  court,   and  on  January  1?#  193&,   the  order 
or  decree  appealed  from  mm*  entered,  in  «hich  the   ourt  overrul^a 
oil  exe#ptiono,  approved  the  mseter'a  r^pnrt  oad  mode  many  findings 
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of  i*«t»  t>ulwi  ton  ti  wily  in  MNttKHNNMH    fe;!    4t,.       u  fcWN  ro<» 
ri*r»ci   tiiWWi   fjnuinga,   <»t*  woll  «u»  t3a#   eou.rVe  «  oxj  c  li\  a  j.  </,;«, 
«*jn«a  *f    **  jp|w$—    fettt   ui«y  Ml  a»tfWiia»<J  fty  «  tiLo«y  ^ropi-n^x-once 
of  toe  ew^e-noe   »m   to  «&uh  ««0  j*41  if   Utc  RNM|MMftMH&Bf    ,jho  w^.x 
*.;>fi«*i'*  oy  flgjBti  if  *  4.--.  ;fc^l«&Uiyter»?   Knit* a,     h^ju^fiii^amy  lieiiag 
It*  ttrofAAost*   ffcloo  it*  *«t*i*i*tni  finuuioiftl  *,  oratory,  *nd   HPtMl 
ftiwH  i'wapbKai   two  cf  it*;  taalfu*«t;  «#enta. 

Counts®!   for  tho  T»»ol  Mf>iHj1|i  urge  MMMMMf  Itgll 
point*  M  ft?owi<l*  fetf  i  IWfiXijil  of   the  «i*<Utr*     It  iu  fli-ut  cum- 
t*R4«4  Hurt  tb*  oousl  ****  Wl^temtt  JtMPi<ia.io'«&an   H   )Mf«ff    bfta    Ration*, 
wAothar  o»c3i  of   a*i<t  ***0Qnd-mU  wilfwlXj   viola W  u«i<l  HJHMI Uob 
nod  -.•?=,.»  galley  o*    «Mmfc«gMyt  of  ao^jpi,   60  4  muster  la  ati«tfi«o«y  »otf 

oooa  triad  Wo***  o  Jm*y«     we  4«o  no  aoirtt  in  tiio   (HHHMHlAMk     Thio 
!•  ttoorXy  a  <j«a#  of  <*ivil  aoniu«»tt  ««  o4otgjliftl0te*4  tt<m  orlmliml 

aorvUMnt.    fttffiiiiii».  f i  ijiiifftiii  *41  whu  am*  *o»j  itt^yutottttiaMi 

Unim  ftiin  tb  ifSftnaifciiir  i  ftr"^^^  %*'  m  s*«  Hit  nth  ^«a 

irt  attoix  MMNNfl  tfef  9jr««tioi  &*i*J  £#«4t4*«o   <**  in  iftnnitlirj  fcflf  jOTjfMF 
*n<l  aontfoiiing*     &«&%  JgjL.2S§£&«  a,M)  ***•  *?4»  *•*♦!     A*  sowrt, 
s«  «  c.w.a**y  cou?t#  pufl  y«t*i  »1£a  Tail  piWti    U  piMlHJ  *liiful 
violator*  of  it*  or.!-***.     (MAl0tiL&Jte£Mft«   *M  J  i  i .   £4*,   MGff 

£NUtf*JbJtaNftGU  *7®  **•  *•*!  *HU|    **  fl*  JMJrtij  •**«  At  *• 

#»id;      *Tfc§  fo#*y   |0   punl»ii  /»*•  fflllMM§$  l«  Ani^ron't  m  *-#»»/  -^o*ri 
of  |a»Uo^»   m.4  aa««««*rily  in«ia-i«fr  ull  ■#%■  tllmlfttld   M  i*^«Aot 
il^HBfWW  »y  absjiruat  HM  «atur£  ia  *A«  d*«   »iwlHit$iriUiJH  of  Ju«tlco» 
«««]   th*  sM>*«r  10  in4*po^a^nt  of  tftotutojry  jwovt&ionft,*     ml  tho 
r««]»#ctiTi^  pttMieleMiito   iniiieted  pKSi   n^^  uflKOtf&l  01  iwproper. 

(Uli?  *    BMHJii  ^*°  I9MU  ^^#  ^^i    H'flifilitM  ft  Hm  Tn  af<lf^ff 
fi«\no   vO».      '6  £li«  li>*'#  av>.i.)     Aa£  iA  ^u«a  p«oc«i;-Jing»  U   ttt* 
pr#**fit  it  h*8  frvjc;i*ati/  fca^ft  .l*«iiai.  tiaa.t  r*n|w>ni«»t-*  «»r#  iitvt 
•ntltiod  1»  0  triaX  of  the  eh*urge»  sft»4o  feg»in*t   the«  V  ■  Jf»yy» 
(Q'Brlon  ▼>  ieopif.   ?,16  Ul.   3© 4,   570;   PeopU  v.  Ko»alciti.   307 
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Id,   37©,    Z*&l      BUM  jaall   !•*  *t   •«   W4,   »»4.) 

And  Of  think  tt»«*t  onuieela*   further  point.*  ri**  that 

eppollaata'  guilt  of  the  charge*  of  violating  *ae  injunction  wuet 
fee  proven  teeyehd  a  rtnanrtriJhll  dnunt*  la  equally  without  merit, 

A  preponderance  of  the  evidence  Is  ell  th*t  Is  r*gair<?d  In  thie 
jtatt  in  the  esse  of  a  civil  eenteapt,     (fteoplo  v,  ffiuconloh.  2T7 

111.  2t©*  mi  wmmauuJHBkb  **  **•  &»•  ©».)  •»  *•  not 

understand  that  til*  decision  of  the  ■Uupreae  <-«ut  of  the  United 

»t*teo  In  ffffll»-flf  ffH  fn,.Mtlrt  fllfflMh   **  *•  *•  4^-  *****  ^ 
counsel*  is  decisive  of  canncde*  point  In  the  ease  of  ■  civil 
centtutpt*     Th*re  the  Court  h«,d  under  consideration  the  effect  of 
certain  provl^lone  of    **he  Clayton  Act  of  Octoher  15*  1914,  r«*?uiring 
•  Jury  trial  upon  deaaad  in  tor tain  ape ei fled  kiade  of  oonteapt 
tp*  fi2);    and  decided   that  the  40t*  roKOonetely  ©enatruod,  related 
eaelaeiTely  to  erlnlnol  contempts   (p.  d-8);    and    "urthcr  decided* 
following  the  hidings  in  gfflHD&SaLXiiJBaala  14ft3HUUIi«ttJsft*  •  «** 
H,  §«   418,   that  in  crlaina^  ©entente,  m  in  criminal  **•»«*  precf 
of  guilt  BJust  he  feeyend  a  reasonable  doubt,     ?urtaeraar««  in  thi« 
connection*  attention  ie  called  to  the  deeiaien  of  the  saipreae     ourt 
of  thie  ^t*te,  in  ItltaJM^ftUtJfcUU  llaaat  Ufa*  iNe  Hi  m*  iW» 
«he*e,  after-  dieoaeifing  the  flMaaal  e**oe*  it  ins  oeld  (p«  308>»   *fhe 
difforenoe  eetoeen  the  eatahllched  praotioe  In  thlo  btate  aadtan 
rule  loid  donn  fcy  the  United  Rlatil  isnprene  court  in  the  Qcaacrc 
e&*«  le  apparent** 

And*  under  the  leasee  »»  f  reaed  end  the  evidence*  we  fell 
to  aee  the  applicability  of  counsels'   further  point  that  complainant 
cannot  he  he«rd  to   eeaplaln  of  any  mien  a«Jopt*d  ey  the  Union  for 
the  covernaeat  of  the  conduct  of  lie  own  aeanero,  or   to  inroke  the 
old  of  ft  court  of  equity  to  r*o  train  the  enforeenents  of  «n»eh  ruloe. 

Counsel  finally  contend  th&t*  under  the  *ot  of  the 
l«o*lclatare*  entitled  *m  Act  relating  to    -aioputo*  concerning  terae 
and  oonditlona  of  eaployaent*  "  approved  Juno  19.  Mtft  and  in  foroe 
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July  1,   m»#    ('JfihlllU     tat.  i$;:5,  poge   ifej     ha*.    '":,     •«. 
56),   tho  io«uone«  of  ouch  «n  inunction  cut  v«e  it  sued  in  tht 
present  «•«•  la  prohiHtoo*  or»&  tknt  ih*  po.tuiv.go  of  rmaH  Act 
"in  «f f«et  r#p«.i«  and  «brog*t**u   th«  practice  end  $ro<?o<tur©  in 
relation  to  «uoti  injunetioniu'       His  »  mf\icUm%  r-jtsuwr  to 
tht  contention,   m  thinfc,   to  a&y  thai  Hh   arrit  of  injunction  hod 
boon  |MB§4S   tho  p« titione  filed,  *s»d  tho  order  Wjyialai  from 
oatorod,  fell  b«n"or*   the  gMMNMjo'  of  the-   &sfc«     tht  ttmrt  rtUfifflfly 
h*d  po*«?  and  j*?l«4i«t&aa  to  |MMM   tSarj  injuria Un ,   Ng|4  »wn  if 
WUHIwmiljf  #»i«r«d,  it  «**»  net  llllitfjt   MWl  tho  roftpoftdoat*  ##n» 
bound  to  obey  it  until  *«at  «.«id«  or  aodiflol  on  afts*!  or  on 
»rtt  of  error.     UjgJJM  ^Har  jfcl   *»  JMWfa   M  H3U   «WN  *•*• 
2»o;  gggflttlaJftrti^aU^g^ntt  •*  ***•  *•$  ■*?!    Wt ftNnTt 

▼.  linii  ifciiirrir*  iwiwh  ^® ld*  ***•  **M 

;Jfn»  th*  fUMMHl  indloiktod   the  »rfi*jr  of   the-  BNgMnTtAV 
court  of  jfiilwiiiiy  If*  1§£S»  if  *f  firmed  in  to  r*»p#»i#st,  Ft  tor 
&•  Sluttghnooojr*  M  *tli  i*»  to  tht  oth,#r  rttptnltitt** 


dcrnto,  P.  J.,   end  Fit ah,  J«,   concur. 
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16  -   29580 


IDA  0.  H00G  et  al., 

Cowplainanto  Mtf  Appellor e» 


▼. 


juua  craaisaa  hdhmair*  et  »i.# 

Defend ante* 


on  «pr>«&i  of  mmmBM  p.  num. 

Appellant. 


MRtt  yaoM 

TO.  SCOTT   8G0Sfv 

COOK  CGOKTY. 


40.I.A.  667 


ffhle  «ppe*il  hy  Theodore  }>♦  Keller »  one  of  the 
def andante  to  tills  suit.  MWfily  preeento   the  «fuef»tion  whether 
the  transfer  of  certain  eteefc  of  tho  Aaoeenda  Copper  fining 
Company  In  hi  a  name,  whieh  he   Mwlte  who  4oit«  for  the  u»e  wwt 
benefit  of  defendant  .Twlio  Cumingo  Boh«ajin»  woo  properly 
decreed  to  oo  fraudulent  MM  fill  in  tho  dsere©  appealed  from. 
■S9  paesod  on  th»t  queatlon  and  «o  held  on  a  review  of  tho  decree 
in  the  where  entitled   eaee  on  a  writ  of  error  »«ed  out  op-  said 
Julia  CuRaaiage  ftehmann  In  ease  So.  29549,  fce&rin^;  tho  rcajsc  titlo 
a«  above,   the  opinion  in  ^hioh  h***t  he*?n  filed   this  day*     It  lo 
sufficient  t©  r#f«r  to  that  opinion  for  tho  f »ct«  of  tho   caee 
and  fax  mir  reeoono  in  holding  that  tho  decree  oo  tm  «»  it 
effeete  appellant  should  he  affirmed* 
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•i      >rrr  ,  ••:*    r^    .as**  >il   t#^  t»^   ta* 


rt    -    jc^so 


»  corporation. 


AFfJSAi.  TOOK 


fAfiflnOTlW  GOIiJTSIJCTIOll  (&♦» 
*  corpor   tion,    «t  *»!., 

PefowfUmto. 


awaos  ocwmt 


©tf  COOK  CfcS»?T. 


In   ta*  matter  01    vjae   eontempt  JO  ^  A 

v*« flooding*  Attain® %  OUMUH  2.,  '*tU9K,  J^  ^  v 

itowjamaoni  fe*d  Appellant.  ) 


jr*r  the  roneeni*  stated  in  t]w>  opinion,  tklo  d«y 
filed.  In  tftM  ft».  30369 9  tlte  ortfor  of  tfeo  Superior  court 
of  Gook  county,  eatered  3i*na«ry  17,  $£8ft«  HA  to  reofMrndent 

Charle*  £.«   ®i&det  1»  &f  rinsed. 


. 


ifr 


.*4Jt0t  ♦**  •**•  art  «*v 


,  3i*    < 


21     -      30861 


%  oorpor   tiors, 

caijvltinbnt# 


«  corjMir.it inn,  «t  al.» 


In  th*  »&tt«r  of  H»  sor.tonpt 

I»roe«.-Jui»ga    sgtiBfit  «TvH»  C/iJPSKLL, 


VJRT 


0?   COOK   CCTT&TT, 
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lor   tJu>   PMNNMI   uttttoo*  i«  tfe*   opfrviotf   tfcio  dnjr  fil«4| 

ta  tjurxse  3«»   3Q3ft&,   t&a  ertipr  if  tfco  ^up*-rior  court  ef  Cook 
wauetgr,   *nt*r*4  jftawtai^p  I*?,   1M9|    Ml   %e   MiqpNMtatl  JwJm 

a  m  i . 


s: 
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a !  i    e 


39     -      302CP. 


a  corps  ration. 


)     Appeal  frp» 


«&AEUST*1   CWttHlCnfflf  80. # 
a  «arpo ratlin,   et  «!., 


In   tb#  weit»r  of  t>»*   e«*?*#nr?»t 


Jwpariar     dart 
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mm  ojiUAiu 


Far  tkf  re««4»8  Hfegtfa1  in  Hm  «?i*sion  ttn*  <i«y  >ils»d# 
la  oaae  P§«  30*!»»f    tbt  ar4*r  iff  HH  'Superior  tjcmft.  ft£  Cask 
county,   watered  Jrtrasyy  17,  1588,  m  *c  r»aiWtirt  Dta  J. 
&tr«icn,  is  af*i  *■*<*• 


TOc*  .A.IO'^S 


H 


< 


gam*  Of  fill   :.T/tF  Of  mtjfftt*, 
i>*f *nd»nt  in  3mv» 


©A?*  34»THA»f 

n  Hi  ft  li.fi  in  ^rror 


mm  ?t 

i     ■  ■  ^. 
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Tffft  tffllHIfc 


fhie  eaee  one  ooneoUdfcted  for  hearing  with  e«eo 

fiiod  an  opinion  ml :irain$  the  Judgment  holding  hi*  in 
contempt  of  court  and  imposing  punishment  thtrofgr*       .both 
oasoB  ooro  n««urd  at  the  MM   tia»  and  upon  tht  HHM  «-rideng«, 
**a  for  tho  r*  «»ono  a  to  tod  in  the  .£aiAfK  Cfts*   **"*  Judgment  in 
tfc*   ©*»e  M  her  wiil  be   affirmed. 
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»W9L&  oy  rm  »tatk  or  iLuuma, 
defendant  la  Irror, 


XBVARD  DSCJCSHT, 

Plaintiff  in   Srrsr. 


*RHOR  TO 
3W»*Bl0n  COURT, 
COOK  COOTTT. 
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rnffwimt. 


Thie  o«so  w»e  oonoolidrt*d  for  he-tring  with  cms 
V*.   30513,  ffoonlo  y,  3ooo*h  Cl—ay.  in  which  we  h»T©   this 
day  filtd  an  opinion  affirming  tho  ^udgnent  holding  him  in 
contempt  of  court  end  inpoting  puaiehaoat  therefor.     Both 
caoee  wore  h««rd  at  tho  aaae  tls*  &n&  upon  the  s»a*  evidence 9 
*ad  for  tho  reaaono  stated  in  tho  Clancy  case  tho  judgment 
in  tho   eone   at  "bar  will  ho  affirmed. 
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Plaintiff  la  "rrer. 
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this  e**e  tew  1ft*  the  erne  course  ef  grroeedure 
end  rulings  ts  the  at  la  £*>#*  ?©•  50  358  »  ffeoifte  v.   Joseph 
fitltl».  reversed  5»  M  oplricn  filed  therein  ef  tfelc  d&te. 

y©x  th*  redone  therein  et*»t«4  the  (mdgment  under  review 

■set  h*  reversed  *aid  renwjid*«i. 
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FROWNS  0*  THS  8TATB  OF  IJ^IBOla 
34»f *ad»nt  in    rror 
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mnon  to 

KOTJCIPAL  cfitm? 


Plaintiff  la  «rror 


OF  CHICAGO. 


*    f  840  I.a.  66 


.JKBR  CtTKlAg. 

This  en.no  in voire*  the  eime  course  of  procedure  on£ 
ruling*  *•   tbea*  in  ooo*  Ko,   30358.  geenle   r.  Joeonh   BEHtf 
reY*r»e«i  in  «n  opinion  filed   therein  of   this  date*     for  the 
reasons  therein  ottted  the  Jndgmant  trader  reriew  jeuat  oo 
rerersed  and  remanded* 
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MM   TURIfKR, 

ttefcnmnt  in  irror. 


9«JtMl   SKI  KASHA, 


SUPERIOR  0Ol<&T, 

00f»K    OOtfHTY. 


flsintiff  in  fc**or.  J    240  I .  A .   669 

Opinion  filed  Wedi'Feb.3,   1936,, 

KB.   PREaXOIKOJOBTJCE   WMMM  del  iWlld  the 
opinion  of  the  court. 

By  this  writ  of  error  the  daf  *>nds*.nt,  a*rr  lo 
f,hin*ble,  seeks  to  reversed  1  ^udptent  recovered  against 
her  by  the  plaintiff,  Ber&an  Turner,   in  the  g-uperior  $©urt 
of  Oook  County.     fSftf    laintiff  filed  ft  deolsmtlo*  con- 
sisting of  one  speci&i  count  end  the  connon  counts.     It 
•111  not  be  necessary  .to  set  forth  novo  the  p0.rtl0w.lero 
alleged  in  the  special  count,     The  aj|  daaaaug  In  id  in  the 
declaration  was  $600.     Appended  to  the  declaration  was 
the  plaintiff** Affidavit  of  the  amount  clniaed  to  b* 
duo.  in  which  bo  sot  forth  that  his  doos&nd  w&a  *for 
aoney  duo  the  plaintiff  tVsH  th*  defendant  for  *-fcjcea  as 
a  laborer  and  servant,  and  for  board  as  set  forth  in  the 
foregoing  declaration,  in  addition  to  reasonable  attorney's 
fees,   and  thst  there  Is  due  to  the  plaintiff  from  the  de» 
feninnt.  after  allowing  to  the  defendant  all.    just  credits, 
deductions  and  set-offs,  Three  Hundred  and  Fifty  Dell***.* 
The  defen flMft  was  duly  serwed  but  did  not  appear  and  was 
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defaulted*     T5**  |AftJtt%IJff  presented  his  proof  an«  •*£• 
dasB*,&e»  MMBi  MhMMMMMi  by  *ve  MMl   . 

It  it  the  defendant**  oamUnti  n  in  support  of 

her  appeal  that   the  t  la in tiff  was  United  in  his  recovery 
to  the  anoxttt  stated  by  hi*  in  his  af f idavlt  of  elain, 
and  that  being  $360,  the  jtUMpsant  which  ho  recovered  for 
$4S0,   ©moot  b«  permitted  to  stand.   In  support  of  thio 
proposition  the  defendant  one  called  our  attention  to 
Rtddltt  v.  Looncv.  208  111.  App.  413,  where  the  court  said 
the  "plaintiff  oan  prove  end  recover*  only  what  it  stated 
in  hie  affidavit  of  slain,  but  he  cannot  prove  and  re- 
cover even  that  unleee  he  ha«  an  appropriate  declaration 
on  that  eause  of  action**     the  question  involved  in  that 
caa*  was  one  affecting  too  sufficiency  of  an  affidavit 
of  BfllHi  nhlsn  had  'been  filed  by  the  defendant,  Wt4  in 
fftttS&tig  iapm  that  enaction  the  court  need  the  sentence 
quoted  in  <»a^exiting  on  a  JWttgttttMiSM  that  the  rul*  Unit-* 
:lna  th«*  oVpfendKttt  to  the  defenses  not  forth  in  the  affidavit 
at  merits  WSnAM  not  result  "in  trying  cases  on  iesuee  foraed 
by  ms  affidavit  of  slain  KMl  «n  affidavit  of  Merita** 
The-  only  pwepos*  of  the  affidavit  is  to  entitle  a  plain- 
tiff to  jud^wont,  sa  in  case  of  d«faultc  unless  the  defend- 
ant stall  file  an  affidavit  of  sexlte  with  hie  pleadings,  and 
in  case  of    sueh  default  the  plaintiff's  affidavit  eey  be 
taken  ae  orlsn  facie  svidanoe  of  the  snount  due,  or  tbs 
osurt  nay  require  further  proof,     ftsyn  v.   ffrssberger,  71  Til  503. 

In  our  oplnlan  tas  defendant  is  not  in  s  position 
to  contend  in  this  WUTl  timt   the  plaintiff  was  United  in 
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the  aaount  of  his  recovery,  to  the  amount  net  forth  Of 
him  in  his  affidavit  of  ciaia.     The  record  shows  that 
the  ooo rt  entered  juduaeat  a«  heretofore  indicated  "after 
hearing  all  the  allegation*  and  proof e  submitted  heroin 

by   the  plaintiff,*   but  the  record  gjiHtli  no  bill  of 
exception**  M  are  obliged,   therefore,  to  MNWH  that 
the  proof e  which  the  eovrt  heard  we*-*  sufficient  to 
export  the  judgaent.     If  those  urfcof*  warranted  the 
assessment  of  the  plaintiff1  @  d&aages,  at  an  aaeunt 
in  exeeee  of  that  set  forth  la  the  affidavit  of  claim, 
the  plaintiff  would  have  had  the  right  to  amend  hie  af  fi~ 
davit,  if  objection  had  been  interposed  and  the  point  of 
variance  relied.     Fven  if  vc  mmm®$  as  the  defendant 
contends,   that  the  plaintiff  wee  United  by  hie  affidavit 
of  elalot,  as  #»is  oourt  did  in  Fans  v.   Brian*  |  drives, 
831  111.  App,  314,   the  |MlgHMt  reoovered  by  the  plaintiff 
emy  uot  be  disturbed,  for  the   reason  above  set  forth, 

the  amount  of  the  judgment  entered  in  the  trial 
©curt  wm*  witnin  the  fjj  dMs*ju*.,laid  1ov&  In  the  declaration, 
aa  ana  the  oaee  in  Senior  Laaber  Oo«r»ny  v.  jftJMflfr  5.**  n«s« 
434,  where  %  siailnr  contention  waa  **)£•  and  where,  as  in  the 
ease  at  bar,  the  jiaillii  was  not  preserved  by  a  bill  of 
exception*,  and  it  was  not  shown  that  the  defendant  had  wade 
any  objection  to  evidence  showing  an  indebtedness  on  its 
pert  in  excess  of  the  mm  oXal**d  in  the  plaintiff's  affi- 
davit,    la  that  ease,  the  {failed  f  tat  so  Supreae  Seurt  e&id, 
•So  point  was  directly  nmde  in  tha  eo  rt  below,   either  before 
or  after  judgment,   that  the  plaintiffs  were  Halted  in  their 
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recovery*  to  the  bub  of  money  In  their  affidavit.     An 
ofcj*cti  =n  of  thet  character,  awrie  fo*  the  flret  tj*e 
in  thle  oourt,  ouiftt  not  to  be  entertained.* 

For  tit*  r«  aaons  eta  ted,  the  judgment  of  the 

Superior  Court  ie  at j  iraed. 


■y  !  A*  MED  O'C-WfOR,  J.J.   Gonctm, 
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Mom  or  m  statc  W  iuxftoxt, 

liUftXiai  in  f.rro*# 

E8K0&   TO 

v,  hbmcifa*  eoa«t 


car  aHxa&oo. 
FXaintiff  In  Error,  )   240  I « A.  669 

Opinion  filed  Feb.   3,    1926. 

kr.  mssfitifl  fwtM  tK^neo*  d«iiveT«d  the 

opinion  of  the  eovrt, 

By  this  writ  of  error  the  defen^nt  Pfegfii  seeks 
to  reve roe  I  Jmtgimit  of  the  ttualoipsl  0DBIH  of  Ohio*  go, 
by  which  ho  wma  found  guilty  of  «a  assault  with  •  Goodly 
weapon,  and  fined  ISO, 00  sec!  eoets,  sad  sentenced  to  the 
House  of  Oorreotloa  of  §|tl  County  for  the  term  of  three 
months,     the  only  point  urged  in  support  of  the  writ  of  error 
la  that  the  Information  file**  Is  insufficient  to  support 
the  Judgment,  in  that  It  wan  not  signed  or  verified  hy 
the  affidavit  of  the  person  presenting  it. 

Scot  ion  3t  of  the  Municipal   Court  fcot,   (0sh ill's 
111*   Itftt   fifenp.  37*  par.  *15)  provides  that  all  «rlminal 
oases  in  the  ifonloipai    0o  rt,   in  eltidh  the  punishment  Is 
by  fino  or  inprisonsifpnt,  otherwise  than  la  the  penitentiary, 
may  be  prosecuted  by  information  of  (At  attorney  issuers!  or 
state's  attorney  or  aoate  other  person,  MMI  wtenn  the  informs* 
tlon  is  presented  by  my  person  other  than  the  attorney 
general  or  state* s  attorney,  *lt  shell  be  verified  by 
affidavit  of  suoh   person.* 
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The  information  filed  tm  the  ease  it  bar  remit** 
upon  Its  face  that  "Wloyd  ifovie  •  *  *  In  hi*  ©*n  proper 
person  acmes  now  here  into  court  an*  in  the  nawe  sad  by 
the  authority  of  the  feople  ©f  the  atat-o  of  Illinois,  give* 
the  Qourt  to  bo  Informed  aac  understand,  and  states  the 
JKti  to  be  that"   the  jpflwatati  lick  **»ppa*,  bad  mad* 
the  assault  complained  of,  -in  and  upm  on*  wloyd  Davis,  with 
intent  than  and  there  to  inflict  upon  the  person  of  said 
wloyd  on. via  a  bodily  injury,   contrary  to  the  statute  in  such 
ease  made  m&  provided,  and  against  the  peace  and  dignity 
of    the  people  of  the  state  of  UUaolm,*     The  information 
purport*  to  be  signed  by  »a.   s.  *mund**n,"     This  informa- 
tion i»  verified  bf  lei  affidavit  reading  as  follows;     **# 
$•  amuadama  being  duly  sworn,  on  oath,  depose*  and  says 
thftt  he  r*eid**  at  Chgo.   ill*   that  he  hie  read  the  fore* 
going  information  by  him  subscribed  and  fcnov/o  the  contents 
thereof  and  that  seld  information  and  tae  mat  torn  and  thing* 
therein  stated  are  true,1'         fhia  affidavit  me*  signed, 
•A,  8.  Pandean** 

the  writ  of  error  la  before  u#  M  the  comaon  lav 
record  and  that  record  reel  too  a*  fell  ova:     *B©v  eaaa®  A,  $. 
Aauadaen  and  in  the  na«o  of  the  people  of  the  *tat*  of  Illinois 
present*  to  the  court  the  information  herein  tinder  oath,  *-nd 
novo*  the  ooi.rt  thet  leave  be  granted  to  file  said  inform** 
tion,  and  the  presiding  Judge  of  thio  Ooort,  having  examined 
•aid  information,  and  having  examined  under  oath  the  person 
presenting  the  same,  and  having  he^rd  evidence  thereon,  and 
being  *atisf led  thjeft  there  la  probable  cause  for  filing  the 
same,  end  said  Judge,  having  so  endorsed  the  same,  and  th* 
Court  being  fully  advised  in  the  premises,   it  is  ordered 
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that  leave  be  mid  hereby  is  granted  to  file  eald  Informa- 
tion instants?.*     uhile  that  information  1*  not  accurst*, 
la  eidr  ©pinion,   tt  ie  tuff  latent  to  sup  ort  the  judgment. 
The  information  ie  signed  by  Amundsen,  end  he  makes  affi- 
davit in  proper  form  to  the  effect  that  fee  has  read  it 
and  knew*  its  contents  %ad  that  tfce  information  end  the 
natters  therein  stated  ere  true.     That  being  the  situa- 
tion, Aatundeen  could  have  been  held  for  perjury  if  it  were 
proven  that  the  information  was  falsa.     The  naif  question 
is  whether  or  not  the  information  sas  verified  by  the  affi- 
davit of  the  person  present  in*,  it,  as  the  statute  above 
justed  requires*     The  information  complained  of  an  assault 
upon  one  Davis*  and  on  its  face  the  information  reeltes 
that  Davis  has  oone  into  court  and  slven  the  oourt  to  be 
informed  as  therein  stated*  But  the  order  entered  by  the 
court  as  It  appears  in  tht  record  reeltes  that  amuadssn  was 
the  one  who  presented  the  information  to  Ins  court  and  mad* 
a  aotion  far  Ifeave  to  ills  it.       It  seems  ele&r,   in  our 
opinion,  that  the  information  and  the  order  *f  the  oourt, 
should  be  reed  and  construed  together  Me]  that  inasmuch  as 
the  assault  complained  of  was  up^n  De.Tif,  which  required 
that  the  name  of  S3«vis  appear  in  several  plaees  in  the  in- 
formation blank*  the  writing  of  that  name  in  the  first  llns 
of  that  document  was  a  clerical  error*     la  our  opinion  the 
situation  thus  presented  in  the  case  at  bar  la  not  at  all 
Sinilar  to  that  which  was  before  the  court  in  The  People  v. 
Blum,   172  HI.  *pp«  493,     where  the  information  on  its  face 
purportsdi  to  he  nee*  by  Bertha  slum,  complaining  of  abandon- 
ment by  her  husband,  Nathan  Slum,  but  Instead  of  being 
signed  by  her  it  purported  to  be  signed  by  hia,  and  where 
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the  verification  of  tho  information  consisted  of  an 
affidavit  r^oltlng  tb&t  Bertha  Blum,   being  duly  iiorn, 
deposed  and  said  that  oho  had  road  the  information  by 
her  subscribed  and  knew  the  coat  ante  thereof*  end  that 

tho  inforantlon  and.  the  matters  the  rain  alleged  were 
true;    and  It  also  was  signed  by  «*th»a  Blum,     There,    It 
will  ho  «e*n,  both  the  information  and  tho  verification 
wore  executed,  not  by  tho  person  pre  son  ting  the  infoma- 
tlcn,  hut  by  the  necrosed,     Another  oaoo  somewhat  similar 
to  the  one  just  referred  to  wna  presented  to  this  court 
ant  r  so  rile  v.   forma  on*  £38  Hi.   kpp,  S41,  where  the  oho r go 
In  the  information  purpcrted  ft  be  made  end  presented    by 
one  trio  Esrmioy,  *md  the  verification  real  tod  that  It 
was  made  by  Erin  Be rainy,  but  the  information  Hoi  verifies- 
tloa  both  were  aligned  'by  one  Alex  Bel&ecs,     In  that  osao  *• 
pointed  out  that,  no  it  stood,  the  information  was  neither 
made  by  the  person  swsarlng  to  it,  cor  sworn  to  by  the  per* 
son  making  it,  and  that  if  false,  perjury  could  not  bo 
predion ted  upon  It,  as  to  either  of  the  parties  whoso  names 
appeared  upon  it*     That  is  not  the  situation  presented  In 
the  eass  at  bsj%     Sere  the  information  was  veriied  ^f  the 
affidavit  of  the  pereon  who  signed  the  info  ration,  MsJ  the 
reoord  reoltss  that  tno  person  presenting  the  information 
to  the  oourt  was  the  earns  one  who  had  signed  it  and  verified 
It,  although  the  information  Is  to  the  effeot  th*t  the  in- 
jured party  MM  ths  one  preosatlng  it,  Ml  are  of  the  opinion 
that  should  not  vitiate  the  judgesnt,  as  it  mS/wla  seem  to  bo 
ole-ar  that  the  one  taring  out  the  information  eommlttsd  a 
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clerical  error  aad  that  tbe  recitation  of  tb«  court 
order  &e  it  appear*  in  ttee  record  io  correct. 

For  tht  reason*  et&ted  the  judgment  of  the 
Municipal  Qourt  Is  f f firmed. 

ftiittunt  Afmams. 

TAYLOR  A*0  O'&Wi'OK,   J  J.    |NMfc 
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LSOFOLB  C0H*I  IHOM   (J- r.HJPAil,  ) 

s  corp.,  ) 

Plaintiff  in  Error, 

*Kno«  TO 


mm   IRO*  «   STKrL  CO., 
ft  corn.. 


0?   CHICAGO. 


Sefentfaat  In  Error, 


240  I.A.  669 

Opinion  filed  Feb.   3,   1926, 


m,  msiciKQ  ju&tios  thomsoh  delivered  the 
opinion  of  the  court. 

By  this  writ  of  error  the  plaintiff  Leopold 
Cohen  Iron  Company  seeks  to  r ©Terse  &   -Judpient  based 
upon  the  finding  of  the  trial  court,  without  a  Jury, 
that  the  plaintiff  taks  nothing  by  its  suit,  by  rhloh 
judgment  said  euit  of  the   ;il.«intiff  wan  dismissed  with 
costs  ag&inat  the   plaintiff,      ¥he  action  of  the  plain- 
tiff was  based  upon  a  contract  under  which  it  agreed 
to  sell  mad  the  defendant  Fries  Iron  *  Steel   Co.   agreed 
to  buy  1,000  gross  tons  of  re-rolling  steel  r*ils  at 
$33, ?S  per  ton,   500  tons  to  be  deli  we  red  to  the  Calumet 
Steel   Company  and  500  tens  to  the  Inland  Steel   Company, 
both  the  latter  companies  being  looated  at  Chisago 
Heights,  Illinois.     Under  thi*   contract  ell  of  the 
rails  exoept  a  little  over  600,000  pounds  were  delivered, 
accepted  and  paid  for.     It  is  the  balance  which  is  la 
ooatrowersy  between  the  parties,   the  plaintiff  claiming 
damages  for  the  alleged  breach  of  th?    contract  by  the 
defendant,   in  failing  to  take  the  balance  of  the  rails. 
It  appears  from  the  evidence  in  the  record  that  the  plain- 
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tiff  vae  purchasing  the  steel  with  which  it  w  s  meeting 
the  requirements  of  thie   nontraot,   from  the  Chicago  * 
Northwestern  Railway  oampany.      It  appears  further  from 
the  evidence  in  the  rerord  that  the  balance  of  the  steel 
repuircd  for  the  fulfillment  of  this  contract  by  the 
plaintiff  was  loaded  by  the  Chicago  I   Scrthwes tern  Rail- 
way  Ooapnny  on  orders  received  by  it  from  the  plaintiff 
on     June  9,  1923*       Bille  of  lading  were  made  out  by  the 
Ball  way  Company  covering  thie  steel  on  the  day  it  waa 
loaded.     Under  the  arrangement  existing  between  the  plain- 
tiff and  the  'hallway  Company*   according  to  the  evidence 
in  the  reoord#  the  rail  a  that  went  into  the  cars  that 
were  loaded  on  June  9,  remained  the  property  of  the 
Railway  Company  until  paid  for  and  the  plaintiff  did 
not  have  tat  right  to  have  the  rails  removed  fro®  the 
shops  of  the  Railway  Company  &nd  shipped  until   they  were 
paid  for*     The  bills  of  lading  wade  out  on  this  shipment 
retrained  in  the  possession  of  the  Oh  lot  go  |  loxthwesstorn 
Railway  Company  until  the  material  was  paid  for  and  the 
evidence  a  ows  that  payment  for  the  rails  in  ouestioft 
was  made  by  the  plaintiff  to  the  Railway  Company  on  June  12, 

The  contract  between  the  parties  to  thie  case  con- 
tained a  paragraph  reading  as  follows*       "TIME  OF  QTLXTtiRT* 
Shipments  to  start  at  onoe  and  to  be  distributed  during 
the  next  fifty  (SO)  days.  *•-     ftej  have  the  privilege  of 
shipping  sooner  if  r-osaiblt,* 

The  plaintiff  proved  the  execution  of  the  contract 
and  the  deliveries  which  had  been  made  under  it.     It  Intro- 
duced a  letter  sent  by  the  defeaiant  to  the  plaintiff  under 
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date  of  June  9,   1925,   in  which  the  drf*n*ant  requested  the 
plaintiff  to  refer  to  t*»«  oontrsct   in  question  (called 
•n  order  in  the  latter)  * which  *rd*r  expired  on  June  8, 
Kindly  be  edvieed  that  we  are  cancelling  the  regaining 
unehipped  portion,     f lease  adjust  /our  reoords  accordingly.* 
Plaintiff  also  introduced  a  letter  recalred  from  the  de- 
fendant #  which  letter  was  dated  June  11,   and  acknowledged 
invoices  cowering  the  shipment  in  Question,  "On  order 
#30961,  which  order  expired  end  MM)  cancelled  on  June  8. 
This  is  to  advise  you  that  we  will  not  accept  these  cars 
unless  you  h«ve  positive  proof  with  bills  of  lading  show- 
ing they  were  shipped  prior  to  the  8  th  of  this  little."* 
The  plaintiff  introduced  further,  another  letter  signed 
by  the  mufwm>mnMt  dm  ted  June  11,  referring  to  the  a*me 
contract  order  which  *«$&  red  on  June  9th  and  we  will 
accept  no  further  shipments  against  same,*     Other  evidence 
introduced  by  the  plaintiff,  ae  to  what  «^s  done  by  the 
Chicago  i  Jlcrthwestern  hallway  Company,  in  the  way  of 
loading  several  care  of  rails  on  June  S,  under  order* 
free  the  plaintiff,  consigned  to  the  Island  &t«el  Cbmpany, 
Chicago  Height*,  has  previously  been  referred  to*     the 
president  of  the  plaintiff  company  testified  that  the 
plaintiff  paid  the  Sferthweetern  Hallway  Company  for  these 
rail*  on  June  IS,   and  he  got  the  bills  of  lading  on  the 
shipments  on  the  same  day.     k%  the  close  of  the  plaintiff's 
evidence  the  court  allowed  a  motion  by  the  defendant  for  n 
finding  in  ite  favor,  and  the  judgment  hereinabove  referred 
to  was  then  entered. 

In  our  opinion  the  contention  of  the  defendant  to 
the  effect  that  the  plaintiff  failed  to  *ake  out  a  orlasa 
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faels  ease  is  correct,  end  that  being  the  situation,   the 
action  of  the  trial   court  In  dismissing  the  ease,  wae 
proper,     fha  defendant  contends  that  under  the  term*  of 
tha  oontraet  the  plaintiff  was  required  to  deliver  tha 
etaal  celled  for  by   tha  contract  within  fifty  days  from 
tha  data  of  tha  contract.     That  period  of  fifty  days 
expired  en  Juno  9,     Tha  plaintiff  contends  on  the  other 
hand,   that  it  ana  flSfflplylnfe  with  tha  tenas  of  the  oon- 
traet if  it  shipped  al  i  itts  steel  called  for  within  tha 
contraot  ceriod,     trem  if  we  adopt  tha  viae  of  the 
plaintiff,  tha  evidence  submitted  in  its  behalf  failed 
to  «a&e  otit  I  prima  fade  case.     It  ia  clear  fro«  the 
evidence  to  which  we  hare  already  referred,   that  the 
plaintiff  did  not  ship  the  ears  of  steal  referred  to  in 
ths  testimony,  on  June  f.     The  fact  that  the  ears  were 
loaded  and  the  hill®  of  lading  signed  fey  the  Qhleafgft  * 
Sorthweeterm  Hsllw*y  Oonpany,  did  not  accomplish  the  ship* 
meat,     the  Pails*/  Q&mpnny  «*•  not  acting  merely  as  the 
carrier  hut  as  the  owner  of  the  steel  rails  which  were 
being  purchased  from  it  by  the  plaintiff,     cinder  the 
evidence  referred  to  above,   the  plaintiff  did  not  acquire 
title  to  these  mm  until  June  1S#  and  was  act  in  a  posi- 
tion to  ship  theis  to  the  jitfUiiMH  on  this  oontraet  until 
that  time#  and  the  evidence   shows  that  they  did  not  leabe 
the  possession  of  ths  Railway  Company  until  that  day  or 
after, 

apparently,  in  an  effort  to  make  out  a  oris*  facie 
oaee,   ths  president  of  the.  plaintiff  company  testified  that 
on  June  9,  1923*  the  plaintiff  bed  SOC  tons  or  *ore  of  re- 
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rolling  rails  In  their  yards.     la  answering  objections 
*»,£*  by  counsel  for  the  defendant  to  this  testimony, 
counsel  for  the  plaintiff  remarked  that  the  plaintiff 
could  hav*  perforated  if  the  defendant  had  act  stopped 
it.     In  our  opinion,   the  testimony  in  the  record  does 
not  bear  out  that  statement.     Under  the  terns  of  the 
contract  it  wets  incumbent  upon  the  plaintiff,  at  least 
to  ship  if  not  to  deliver,  all   the  steel  called  for  by 
the  contract,   consigned  as  specified  in  the  contract,  on 
ox  before  Juna  9,   1923,     The  evidence  falls  to  disclose 
anything,  either  dons  or  said,  by  «ay  of  letter  or  other* 
vise,  by  the  defend eat  which  can  reasonably  be  construed 
as  having  caused  a  failure  on  the  pert  of  the  plaintiff 
to  comply  with  the  terns  of  the  contract  In  this  regard. 
The  communication  from  the  defendant  to  the  plaintiff, 
purporting  to  cancel  the  balance  of  the  steel  called  for 
by  this  contract*   *?teich  tad  not  been  shipped,  was  dated 
June  9,     The  evidence  does  not  show  when  the  plaintiff 
received  it,     lr  the  ordinary  course  of  business  it 
would  have  been  on  June  11,  for  the  10th  was  Sunday, 
The  first  communication  T*sf%Tr«t.&  to  by  the  president 
of  the  plaintiff  company,  in  the  course  of  Hi  testimony, 
is  a  letter  which  ha  saye  he  received  en  June  11,     That 
presumably,  w&s  the  defendant**  letter  of  June  9,     The 
only  other  eostaiuui  cat  ions  from,  the  defendant  to  the 
plaintiff.   In  the  record,  are  dated  June  11,     It  thus 
appears  that  the  first  intimation  coming  to  the  plain* 
tiff  that  the     defendant  was  refusing  to  take  further 
deliveries  under  the  contract,  on  the  ground  that  the  tins 
for  performance  had  expired*  was  two  days  after     the  tins 
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for  performance,  under  the  contract,  hmk  wm&autfL     Thl* 
Is  on  the  assumption  that  the  plaintiff1*  Interpretation 
of  the  contract  I*  correct,   to  the  effect  that  It  rtld 
not  ©«S1  for  complete  delivery  on  or  before  June  9,  but 
shipment  on  or  before  thet  <*at«.     No  sat  tor  how  much 
scrap  steel  of  tho  kind  ended  for  toy  this  contract  may 
have  boon  lying  In  the  yards  of  tho  plaintiff.  It  had 
failed  to  somply  with  the  terms  of  tho  contract  If  It    , 
had  neglected    o  ship  the  steel  within  the  contract 
period,  m&,  ao  aire  a.  dy  stated,  no  snowing  wan  undo 
to  the  el' foot  that  anything  said  or  done  either  mis- 
led the  plaintiff  or  causes!  it  to  postpone  making  the 
last  shipments  in  fulfillment  of  the  oantraot,  until 
after  the  expiration  of  the  period  el early  specified 
hy  the  terms  of  the  contract. 

Several  m&ttern  are  referred  to  by  the  parties 
in  the  brief |  filed  in  this  court,  to  anion  we  do  not 

refer  in  this  opinion,  because,  in  or  opinion,  the 

matters  to  which  we  base  ref erred  determine  the  issue 
presented  »  and  because  of  these  reasons,   the  judgment  of 
the  Municipal  Qourt  is  affirmed* 

Mmmt  affirmed. 
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SJU   msiDUO  JU&tXOT  1RC«S0«  delivered  the 
opinion  of  the  ooiart, 

By  this  appeal   the  defendant  seeks  It  reverse 
a   Judgaent  for  |89.O0#   fOiifiyid  agalaat  Bin  by  the  plain- 
tiff  in  the  Municipal  Court  of  Cfeloago.     The  plaintiff 
was  the  owner  of  an  iiliiitlllO  which  was  toeing  driven 
by  one  Geneve,  Brown  when  it  was  dnasgad  in  it  collision 
with  n  ear  owned  end  driven  toy  the  defendant  at  the  inter* 
section  of  08th  ?>nd  State  Streets  in  tao  city  of  fttaage. 
The  plaintiff  brought  this  action  against  the  defe&daat 
to  recover  the  cost  of  th<?  repairs  necessitated  by  thie 
collision* 

the  plaintiff  called  the  defendant  e«  a  witness 
under  section  33  of  the  Municipal  Court  Act,  test  he  too* 
tifled  thnt  state  street  is  a  north  and  south  street,  with 
a  doable  track  street  oar  line  upon  it  *nd  ©8th  street  Is 
an  east  and  west  street  without  street  oar  tracks*     Vincenia  e 
avenue  Is  a  street  running  northeast  and  southwest,  teminat* 
lag  et  the  west  side  of  state  Street,  a  little  north  of  08th 
etreet  snd  running  in  a  southwesterly  direction  twin  that 
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point,   crossing  &©tb  street  about  g©  feet  west  of   tfea 
wast  lias  ©f  3  tats  ittttt*     ?h©  triangl©  fozaed  by 
these  thrift  street©  ©11  the  north  elde  of  ©dth  street,   con- 
tained no  building  or  other  ©truotare  to  ©b»traot  the 
wis*.     The  defendant  t«etifi©d  when  ©all«d  as  a  witness 
by  th«  plaintiff,  that  h«  i»b  driving  1  Buiok  oar  s*st 
along  the  ©out*"  old©  of  68th  street)   that  ho  stonoad  at  the 
west  »ldf-  of  Vinoennes  swana*  on  A  then  started  up  stad  »ro- 
oeedod  east  MM  agoia  ilifpii  at  the  wast  ©id©  of  j|Mi 
©treat,  ah  or*  a   southbound  otxe#t  car  orasnsd  hi*  path) 
that  ho  looked  bath  aaya  sad  aaw  nothing  alca  approaoningt 
and  he  started  v.p  in  first  speed,  and  was  jfuet  going  serosa 
the  northbound  oar  trad  when  he  collided  with  the  rear 
end  of  the  plaintiff1 0  «&»»  ahlcfe  had  ooae  frsai  the  north, 
on  the  oast  side  Of  etata  street)   that  there  *«r#  a©  llgfe-ts 
showing  on  the  plaintiff *©  say  Mat  he  did  not  two  it 
appro* chlng;    that  the  accident  happened  abattt  half  past 
six  la  the  evening  on  October  SO,  1984)   that  "with  th©  ©treat 
oar  passing  1  ©ouldn»t  see  the  oar  oonlng  froa  the  north. 
Anrway^t  never  looted  for  a  oar  to  cause  on  the  wroag  side 
of  the  street}*   that  **en  ho  oollided  with   the  plaintiff** 
ear  he  had  passed  the  ©enter  of  the  intersection, 

Geneva  Srowa,   called  as  a  witness  by  the  Plaintiff 
testified  that  she  was  driving  the  plaintiff's  ear,  also  a 
Bui  ok,  at  the  tine  of  the*  collision)  and  that  it  was  $ulte 
darlt)    that   the  lights  on  her  est*  were  ilfhtad  but   that  ©ha 
thought  th*  colli ©ion  put  the®  out)    that  ©he  did   aot  see  th* 
defendant**  ear  fcf  reaching  until  she  wa©  *bo*t  in  the  aiddle 
of  d8th  street  &a4  at  that   tiss  the  defen  j*at  was  coning 
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•set  on  that  street  wast  of  the  wont  curb  lina  of  IfMM 

street  and  wan  16  or  30  foot  away  from  her,   and  oho  strung 

to  the  east  la  an  effort  to  arold  him,     She  raid  the  do* 

fendant  waa  going  about  18  ailee  an  hour  and  that  the 

oor.ad  not  reasaber  that  there  «ere  any  conveyances  ahead 

of  her,     0he  alas  testified  that  ae  a  result  of  the  oolll- 

eion,   the  body  of  the   pla>l**tfff*f  car  woo  dented*   the 

fender  waa  broken  and  the  running  board  also.     On  orase- 

examination  effei  testified  that  at  the  tine  of  the  eolli- 

sios  she  waa  going  about  IS  or  18  nil  no  an  hoar,  and  that 

after  the  earn  osst^  together  the  def^-ndtnt'e  oar  ftuahed 

the  plaintiff1*  car  ebout  8  feet,     f?fee  stated  that  the  pars* 

aent  w».e  of  brick  end  that  it  van  dry,  and  that  at  the  speed 

she  ran  going  she  could  have  stopped  her  oar  within  its 

length,  and  that  afts*  the  eolliaien,  her  ®mr  moved  about  5  feet 

before  it  ©erne  to  a  stop.     She  alto  testified  that  sh* 

*  thought  it  was  kind  of  funny,  after  1  was  in  th«  siddla  af 

the  crossing  and  going-  serosa*   that  he  aoulda#t  alow  down*" 

and  ehe  therefore  blew  her  horn* 

the  defendant  took  the  *tmd  inbis  can  behalf  and 
testified  to  the  facte  of  the  oarurroaaa  ae  ho  bad  already 
referred  to  them  in  his  examination  ah  en  ©ailed  as  I  witness 
by  the  plaintiff*     He  also  said  he  was  not  ptfl|  over  two  Qt 
three  alias  an.  be^r  when  the  sollleion  took  place  and  that  the 
plaintiff's  oar  aae  being  driven  about  2©  miles  an  hoax.     He 
stated  that  after  the  collision,  hie  esx  sored  8  or  10  feat 
and  the  plaintiff »*  ear  about  IS  feet  before  easing  to  a  stop. 
Ha  said  fee  had  hie  lights  on  hut  that  the  plaintiff *e  ear  did 
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not.      On  erose-er agination  he  stated  again  that  be  was   going 
3  or  3  ail* s  an  hour  at  th*  tioa  of  the  aocidfnt.    He  was  then 
naked  this  Question,  "After  you  hit  her,  you  knocked  her 
about  15  feett*     Hi a  answer  was  "10  or  15  feet,* 

A  m,  and  Mrs.   Cook  were     riding  with  the  defend* 
ant  at  the  time  of  the  occurrence  in  question,  sitting  in 
the  xmx  seat  of  his  oar,     Mrs.   Oook  testified  that  a  oar  was 

going  south  on  etate   street  and  the  defendant  stopped  his  oar 
at  that  point,   and  tarn  started  up  in  first  speed.     She 
was  asked  how  many  miles  per  a*w*  he  was  going,  and  she 
answered?.  "Just  three  sailes  an  hour."     She  also  stated  that 
after  the  accident  the  defendant1*  oar  went  *fiv©  feet  or 
so"  before  oozing  to  a  atop,  and  the  other  oar  want  about 
20  feet.     §fc0  stated  that  the  plaintiff**  oar  had  no  lights 
on  it  but   that  the   defendant**  ear  did  and  that  the  ^Iain- 
tiff*  a  car  was  going  about  18  or  30  wiles  an  hour,  going 
south  on  the  east  side  of  State  street.     On  cross-era®! na- 
tion she  stated  that  she  didn't  sec  the  plaintiff »s  oar  at  all 
before  th©  collision,     Mw,    Oook  t*stlflel  substantially  to 
the   same  effect. 

In  support  of  hie  appeal  the  defendant  contends  that 
inasmuch  as  he  was  appro*  en  tag  the  intersection  In  question 
fro*  the  right  of  the  drlTer  of  the  plaintiff *s  oar,   he  had 
the  right  of  *j*j*|  and  that   the  evidence  snows  that  Hiss  Brown, 
in  failing  to  yield  the  right  of  way  and  proceeding  ewer  the 
intersection,  although  she  did  not  haw*  the  right  of  ways 
was  guilty  of  contributory  negligence;   and  that  the  finding 
of  the  trial   oourt,  to  the  contrary,  is  against  the  manifest 
weipht  of  the  evidence* 
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As  ft  t tatted  in  the  recent  declaim  ef  0*1  tt  v, 
frlnblooa,  and  gulUvan  ease  So.  SOQOt,    Illinois  Appellate 
Court,  First  Pi  strict,  opinion  filrd,  Seceniber  IS*  1926, 
*We  have  had  MNMfefliiC  to  ■sls'Ks.W  •  WHH&H&  pf  flasas  con- 
cerning automobile  collision*  at  street  intersections, 
where  the  provision  of  the  statute  that  a  oar  approaching 
audi  aw  intersection  fr©«  Hi  Vagbt  had  the  right  of  way 
over  a  oar  approaching  it  from  the    left,  waa  Involved, 
to  solving  that  statute  to  the  various  situations  in- 
volved in  the  different  oases,  we  have-  endeavored  to  point 
out  thist  this  IB"  cHU  lav  of  the  rand  aust  necessarily 
be  applied  to  each  e»se  in  the  tight  of   the  sir  cunts  tanee* 
involved*-*     ffeen.  we  come  to  awaaiae  the  circumstances  pre» 
seated  in  the  east  at  bar,  we  find  that  under  the  facts 
as  testified  to  by  vins  Irowa,  this  so-called  la*  of  the 
road  is  not  ftpplt sable,     She  testified  that  she  was  half 
way  across  68th  street  when  the  defends* t  ess  still  vest 
of  the  wast  line  af  s^ate  street}   that  the  defendant  waa 
driving  his  oar  about  18  alls*  an  hour  and  she  was  driving 
about  IS  alias  an  hour*     If  that  was  the  situation  she  was 
aore  then  half  way  aeroes  the  iaterseotian  when  the  defends 
a&t  res  eked  it.     On  the  defendant's  theory  that  he  emas  to  a 
stop  at  the  west  side  of  State  street,  it  could  oot  reasonably 
be  said  that  in  starting  up  to  proceed  aoross  the  street,  he 
hail  the  ri^it  of  t*ay  over  any  and  all  atotor  traffic  that  sdght 
be  approaching  fron  the  north  ton  State  street.     Having  stopped 
at  the  intersection  it  Hag  >>ie  fluty  to  see  thet   the  way  was 

•lea*  before  he  proceeded*     The  evidence  in  sany  respects  is 
la  sharp  conflict*  especially  ftp  the  question  of  whether  the 
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lights  on  tfet  plaintiff's  ©ar  Pttft  lighted,  and  whether 
plaintiff's  oar  was  being  driven  on  KM  wrong  side  of  the 
etreet.     if,  s.s  sis®  aroma  testified,  the  n*fiadB>tMi  »r 
was  wast  of  the  wast  ompfe  of  fits, to  street*  and  only  twenty 
foot  f roa  her,  she  aould  not  haws  heea  driving  on  the 
omst  sidt  of  the  etreet  until  oho  swung  owor  to  awold  hi*, 
a*  to  these  points  on  which  the  wltneseae  differed*  the 
trial  soars  tea  in  a  ituah  bo t tor  position  to  pass  on  tho 
credibility  of  the  rataeatiwa  witnesses  than  wo  art.     In 
our  opinion,  this  eeurt  Is  not  in  •  position  to  say  that 
the  f  indiajs  of  HM    trial  oeurt  wa»  against  the  ataaifaat  weigh 
of  tho  evidence* 

fat  asf enfant  taataada  further  that  the  plain- 
tiff failod  to  aak.®  pro  pox  proof  as  to  hit  daaagaa*     Oa  that 
queation  tho  plaintiff  testified  that  he  took  his  mt  to  a 
garage  for  ths  purpose  of  having  it  repaired  after  this 
collision}   that  it  was  ia  good  onadititta  before  tho  ©oilis- 
ioa|   that  sseot  of  tho  rop&ira  were  »&$«  in  bis  presence; 
•feat  soao  tia*  Jgjylwg  to  this  ©oeur:reno«  he  had  boon 
employed  in  an  autaaablla  repair  shop  and  that  ho  add  soat 
knowledge  of  labor  and  services  required  io  repairing  auto* 
aobllaag   that  as  a  result  of  this  collision,  a  now  fender 
was  put  on  Ma  oar  and  §  now  running  -  board*  Kfcd  a  doat 
in  tho  body  w».s  pushed  out*  and  several  braaea  or  «*aves 
installed  to  strengthen  itj  aad  also  tho  rear  wbeala  wore 
properly  lined  up*  all  of  waiob  things  wore  tea*  aader  his 
direction.       l*he  plaintiff  produced  an  itemised  receipted 
bill  of  the  g%rage#  specifying  these  various  a&ttera,   Includ- 
ing the  labor*  the  lteas  of  whioh  aggregated  189.00*  ana  ho 
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ttotiflod  that  ho  mm  at  the  gatrs-go  the  groator  psrt  of  thxoe 
£ays  Vtt&lA  thooo  repsira  0*W  being-  iaat&n*!,  »aS  that  tho 
roTk  eoastattdl  abcwt  17  or  18  aouro*     la  on*  oplaiaa.   that 
ptoof  VM  ruff i ©taut.     Cloyes  ▼«   Btttt&lftl  3Sl   nl*   Jtirj»«  183, 

For  tfco  reaooa*  stated  the  ju<Sg»«at  of  the 
Muni  si  pal   ftMUt  1»  »fflr«ed« 
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Defendant  in  Error 
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*RHOB  TO 

▼•  )        IMWI  Him, 


HYMAM  RUHR, 

Plaintiff  in  Bm. 


<xx*  00UITT, 


Opinion  filed  Feb0  3,  19260 

jm«  Fftr.Bioixo  jii»TiOK  WttHM  ItfUnwK  the 

opinion  of  the  court. 

The  plaintiff,  fulbert,  brought  this  action 
against  the  defen?sat,   Rubin,   tee-kins;  to  recover  a  commit* 
sion  claimed  to  be  due  his  on  the  sale  of  certain  real 
estate  owned  by  the  defendant.     The  issues  w*re  submitted 
to  a  jury,   resulting  in  a  verdict  for  the  plaintiff,  which 
aaaaaaed  his  damages  at  i -  nt  sued  for,   |798»0C. 

Judgment  was  entered  against   the  defendant'  for  that  amount, 
and  he  sued  out  this  writ  of  error,   contending  that  the 
judgment  should  be  reversed  because  the  verdict  is  against 
the  manifest  weight  of  the  evidence;   that  the  trial  court 
erred  in  admitting  certain  testimony  of  the  plaintiff,   to 
which  objections  was  made}  and  also  in  the  giving  of  and 
refusing  certain  instructions* 

In  passing  upon  the  first  point  urged  by   the 
dtfenn&nt  in  support  of  his  writ  of  error,   it  has  beoome 
necessary   to  examine  the  evidence.     The  abstract  filed 
by   the  defendant  is  stacked  by   counsel    for   the   plaintiff 
in  the  brief  filed  by   them,   it  being  alleged  that  in  com* 
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paring  the  abstract  eith  the  record  ocuassl  have  found 
that  "there  has  beeaoonel  stent  elimination  throughout  the 
entire  abstract.*      Sounscl   then  proceed  In  their  brief 
to  give  four  or  five  ill wstrat lone  of  tK.is  condition  of 
the  abstract,  abo»:t  which  they   complain.     They  then  say 
in  their  brief  that  they  *  realise  that  the  -proper  method 
of  meeting  the  situation  ie  te  prepare  m   additional  ab- 
stract pointing  0Kt  the  defect®,     ^ere  this  ease  of  auffi- 
©lent  consoauefteo  to  justify  this  ^ork  and  expenditure  v* 
would  anew  been  only  toe.  glad  to  proper*  ■  complete  new 
abstract.     The  MMNft  involved*  ho?rever*  does  not  in* 
crease  with  continued  iltigsti  n*  but  remains  the  asne*  while 
the  aspense  incidental  to  continued  lltlgfttia*  does  increase. 
Under  the  clrouttstarsoa  wo  tract  that  the  court  in  looking 
to  any  qeoctloa  if  fact,  will    give  swob  consideration  to 
the  abstract  a*  prepared  by  plaintiff  in  error  ft*  the  situ** 
tion  donandc**       what  this  aacvnts  to  to  saying  to  thie 
court  tn#.t  ©a&nscl  do  not  consider  thoir  onto  of  sufficient 
consequence  to  Justify  the  way*,  asd  expenditure  necessary  to 
the  preparation  of  I  pwpor  abstract*  Si  though  the  one  sup- 
plied by  the  dafanrant  in  error  is  frlltpMI  to  save   consistent* 
ly  left  out  important  tvidrnee  taroufefeent  the  recer.-f,   *nd* 
th  refors*  wc  art  asked  to  give  it  snob  consideration  "as 
th*  fcitmtisn  dsssrwes.;*     «e  would  renin?  p©>msei  If  the  sit» 
uatl&n  1*  aa  t>  ey  contend*  it  deserves  better  treat  sent  than 
they  hare  given  it,     The  r?ork  of  I  court  of  review  is  ©.uite 
sufficient  without  having  the  duties  of  ocanaol  angled  to  it. 
Tbo  situation  ref  erre-*  to  has  node  it  nsoeesary  for  us  to 
carefully  snnalno  all  the  testimony  as  it  appears  In  ths 
record* 
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The  plfciatiff  tuibert,  a  duly  lieeaeert  real  estete 
broker,   testified  thet  he  first  «et  the  defendant  while  he 
iMI  at  wort  ok  the  property  vox  or   is  Hit  subject  of  tats 
controversy,  in  Deeeaber,  1982$   that   It  I        I        -at  tald  fete 
he  wae  Hi  o*ner  of  the  building,  fend  he  told  the  defend- 
ant he  was  a  real  estate   broker  end  gave  bin  his  asms  sad 
banded  him  s  eardj    feet  the  defendant  stated  he  treated  ta 
sell  IN  building  mi  Mi  price  w&e  136, &oc,  nnd  ia  tail 
connection  he  testified  that  the  ftBfeBdinrt  asid  that     ''he 
will  pay  sH  «T  usual  ooamieelo*,  sad  be  had  s  first  aert— 
gage  of  $15,000  aad  lm  asats  about  18,000  eash  and  the 
balance  he  ail)  anke  arreagfesnts  wit*",  the  buyer,  aa  * 
aaao&d  »*»rt^ge$*     test  he  t"*ld  the  defense  at  fee  had  people 
la  Tier  aad  wow. id  sunelt  the  building  sad  try  to  sake  a 
deal,     Plaintiff  ftllUflMU   te**tifi@d  that  he  lifter  eubaitted 
the  building  to  m*  «ad  ur*.  Harry  rubin,   (aat  related  la 
say  way  to  the  dafenteai)  whan  he  knew  to  be  ia  th»  aarket 
far  a  building  of  this*  ne  tarsi  Aat  he  talked  to  thea  ao  leas 
than  a  dataa  tinea  and  took  Raft,  tosbin  ©war  to  look  at  the 
bu.lding,  whids  was  then  ia  praxes  of  construction.      **♦ 
aad  Mrs,   ilubin  had  %  del  lea  tee  sen  state,  ajbi  tan"  plaintiff 
testified  that  owing  to  the  fast  that  it  was  a«oeen**w  far 
oaa  0'?   thea  to  terns! a  ia  the  store,  Mr.  l&wryt.fennin  did 
not  ae  ©cap-any  then  wbetv  sal  took  Wrs.  Fabla  to  look  at  the 
building!  that   the  witness  took  Jgre.  ftuwin  into  the  building 
aad  they  had  a  talk  8i{a  Hi  Js1f8liilt  1*8*8  the  price.  - 
•*rn,    Hubln  tried  to  depreciate  the  rata  of    -he  building,*  - 
ana  aha  finally  fold  the  i*ft»ds8Et  ahe  would  talk  it  ewer 
with  her  husband}   that  they  were  there  about  aa  feojur.     The 
plaintiff's  testiaony  was  furtbet  of  the  effeet  that  Harry 
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Hub  in  never  went  ever  to  the  building  wltfn  the  plaintiff* 
tout  that  b©  talked  DM  matter  over  «vitb  both  bin  ana  bit 
wife  ffit&uy  times  after  she  bed  visited  the  property  with 
the  plaintiff. 

fht  plaintiff  testified  further  that  be  fasted 
out   (Mf  IWllawtHn  spring  that   the  defendent  bed  sold   ptf 
building  to  the  Srublna  and.  be  then  saw  the  defendant  «ad 
wantsd  to  "find  out  the  reason  why  they  left  me  out,*   end 
tbet   the  -reason  given  by  lb*  defends  at  ass  that  i|  had  net 
introduced  Harry  fiubin  to  him*  ant  urn,  Rubin,   Ml  Barry 
Fubin  appro*  omem  bis  when  be  made  the  deal  end  be  mads 
the  deal  with  Harry  lubin  without  knowing  It  ams   *3h*  >msbe.n« 
of  the  *oas§i.a  1  introduced  to  him  *  *  *  and  ansa  be  finally 
mat  Mrs.  Euain  MM  reoognlssd  it  wee  the  seme  party,  ie  eltlaed 
that  be  mad«*  an  effort  or  wanted  to  ssake  an  effort  to  get 
in  %m4h  with  ate  but  didn*t  knew  my  address.   *   *  *     as  asked. 
Ztevld  Horritt  an  ether  be  knew  a  broker  by  the  n%&&e  of  Morris 
aulbert  because  bo  thinks  ■gVffle  eulbert  has  to  be  taken  care  of  J 
The  plaintiff  also  testified  that  in  that  conversation  the 
defea  i*mt  told  bin  that  he  Ms!  proteeted  himself  by  patting 
a  clause  la  th*?  oontrnct.  *thst  in  case  i  will  sue  bias  for 
the  somnlsslea,  theburden  of  compensating  ate  will  fall  on 
the  buyer**   and  that  he  also  said*  *if  you  will  sue  me  J  will 
be  against  you  but  Jjo  ahead  and  sue  the  buyer;*   that  the  plain* 
tiff  replied  that  he  did  not  believe  be  sou  Id  eae  the  buyer* 
noeaues  his  undemanding  was  with  ike  defendant*  that  the 
defendant  would  pay  the  p)a?atif?  for     bis  efforts*   in  ease 
be  sold  the  building,     k  certified  «opy  of  the  deed  from  the 
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defendant  sad  his  «ife  to  «H*rry  l*uben»   was  i at  recused  la 
evidene*.      It  ana  adaitts*  the  property  was  sold  by  the 
defendant  to  Harry  Rubin  for  a  consideration  of  |S«#SOO. 
Tno  plaintiff  testified  that  the  usual  sad  eustoawry  fee 
obargod  by  real  sate  to  brokers  in  the  city  of  OMoagjs,   la 
transactions  la  the  nature  of  the  one  involved  in  the  oaso 
at  bar,  was  «5  per  oent  for  everything  over  #10#QGO**Bd 
that  *aooordiag  to  that  it  would  be  3  per  eent  of  the  aaouat 
of  the  sals  pries  of  this  property,* 

On  axoas«>«xsKinatloa  the  plaintiff  tostifitd  that 
when  a«  approaohed  Bs.rry  ^^hin  agsia  {apparently  meaning  after 
be  had  shown  the  property  to  trtJ,   lubla)  trying  to  elose  the 
deal  with  bla,  he  found  aia  reluctant  to  disease  nay  matter 
about  the  property  and  when  hs  later  approached  the  defendant 
about  too  deal  *I  found  him  ana  oh  cooler  on  the  proposition  aad 
I  couldn't  »  ©count  for  the  re  aeon,* 

On  :re*dlrect  examination  the  slaiatlff  testified 
that  when  fee  visited  the  aofWMmt**  pm&* rty  with  Mrs*  itubln, 
he  eat  plained  to  the  defendant  that  Mr*   Barry  ftaalm  *«»  not 
able  to  ooae  to  look  at  the  property,  be  emus*  he  «*.nd  bis 
wife  could  not  both  leave  their  store  t-atths  ease  tiae  and 
•I  told  hi®  exactly  what  H«rry  ftubln  told  as,  that  if  art, 
uibin  ie  satisfied  vitfe  the  building,   It  is  satisfactory 
to  hla." 

Ons  Horwtt*  testified  that  he  was  a  real  sst^to 
broker  and  know  both  the  parties  to  this  ease;   that  he  was 
the  one  who  negotiated  the  first  mortgage  M  the  defsnd» 
nut's  property;  that  after  the  sale  of  this  property  he 
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had  a  conversation  with  the  defendtmt  about  the  Sfcle,   la 
which   the  defendant  said  that   M  the   tiaie  the  deal  was 
elosed  *h©  thought  the  party*   the  lady  buyer,  that  to 
the  wife  of  febO  purchaser,   wa©  brought  by  Mr*   wulbert 
to  the  building*     He  vasa't  positively  certain,  shout  it, 
hut  he  thought  ihe  was  brought  to  the  building  by  br* 
Wulbort  and  that  he  didn't  snow  Albert  very  veil,   that 
he  41  da* t  know  where  to  locate  him  and  he   Just  passed  the 
matter  up**     This  witness  testified  that  he  disemootd.  the 
same  natter  MM$  the  fluff* <Hmt  later,  oa  one  or  two  occasions, 
»»d,   in  on*  of  thoe©  conversation©  the  d«fwortant  aald  ho 
•thought  he  eoulda't  do  stay  thing  in  the  mmttor  boeauo©  ho 
wa»n»t  oortain  at  the  time  ©f  the  closing  of  the  deal;   that 
the  buyers  claimed  that  they  wore  not  submitted  at  the  build- 
ing by  anybody,  that  they   oame  th^re  them«©lvea  or  probably 
with  a  party  ay  the  nam©  of  g*plan.     I  reoolleet  that  a 
Mr.   Kablan  was  aseoolatod  la  this  deal  and  that  they  were 
not  submitted  at  the  building  by  tulbort  at  all*  *  that  was 
the  eubstmnoe  of  the  second  conversation**     On  eross-eramina* 
tloa  thia  witness,  oairf   that  the  d> fondant  told  him  •  there 
was  something  funny  about  this  d©ml«*    that  he  thought  the 
woman  referred  to  was  brom#t  there  by  I  Mm  named  fnlbart** 
The  witness  stated  that  he  later  tola  the  plaintiff  of  t  ic 
conversation. 

bra.  M»rry  Itubim  was  called  as  a  witness  by  the 
plaintiff*  She  testified  that  before  the  defendant ••  pro- 
perty w-  e  purobased  by  her  husband,  she  went  to  look  at  the 
building  with  the  plaintiff,  but  that  before  she  wont  to  look 
at  It,   the  nlaintlff  had  not  talked  the  matter  ewer  with 
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hsr  husband,  but  only  *ith  her*  at  ft  tiae  when  her  husbnnd 
was  not  present,  aa**  that  so  far  a*  she  know  the  plaintiff 
aore?  discussed  tho  deal  with  nor  husband.      She  denied  see- 
ing the  defendant  at  the  property  st  the  Use  she  visited  it 
with  the  plaintiff,  mad  s&ld  that  when  they  went  to  the  pro* 
party  they  were  not  able  to  get  isto  the  building  mnd  shs 
talked  with  no  one  tb^re.     She  was  anted  if  the  plaintiff  told 
nor  the  price  of  the  building  before  be  too*  her  ever  there  and 
she  sold  he  did  not,  naft   that  she  did  not  ask  what  the  price 
was  not  (Sid  she  tell  MeJ  what  kind  of  a  building  she  wanted 
nor  how  much  *@»ey.  she  wanted  to  spend,  end  that  the  plain- 
tiff did  net  ask  her  any  duwstloa*  on  that  aub#sat.     On  cross- 
examination,   ehe  testified  that   the  plaiotiff  did  not  intro- 
duce ber  as  tne  defendant,     ^be  was  tben  asked*  ■  5id  Sir, 
tulbert  say  anything  about  the  husband,  ^r-  Mmttj  analm  to 
Hyaaai*   (defendant)     Her  answer  was*  *Se  sir,  it  was  too 
cold*     There  was  no  windows  in  or  nays'?  lag  to  stand  aaa* 
Sbe  testified  that  the  plaintiff  and  the  defendant  did  not, 
la  her  presence,  at  that  tins,  discuss  anything  about  the 
price  and  that  the  plaintiff  did  not  tell  her  "that  this 
an*  working  theve  in  working  clothes  was  teal  owner.*     Sbe 
testified  that  the  first  time  she  aset  the  owner  was  several 
weeks  after  she  sad  her  husband  bad  stored  into  the  property! 
s?he  testified  that  her  husband  bought  this  property  end  she 
bad  nothing  to  do  with  it,  Had  she  nsver  talked  with  her  bus- 
band  about  the  transaction  M  all  &w&  be  never  dlsotassed  it  in 
her  presence.     On  re-direet  examination  she  testified  she 
knew  she  fetf  going  to  look  at  this  building,  and  she  was 
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then  aek*d  if  tbc  plaintiff  ease  to  her  store  ana  talked 
about  too  building*    MM  she  enswersd,  *Ket   th*t  J   know 
aajjfebing  about. *     8b •  was  asked  if  shs  ewer  saw  the   plain* 
tiff  in  bar  store  and  aha  answered,  "After  while,  in  the 
spring**     The  visit  which  the  admitted  anting  »ith  the 
plaintiff  ■*•  in  Dtoeab**,     She  -was  asked  on  *ro*s-a*agiina- 
tlon  whether  she  told  her  husband  she  had  seen  the  building 
and  one  answered,  *No  sir,  because  f  baa  heard  nothing  of 
it,    I  bad  nothing  to  saw,*     flfci  edJalttr.i  ebe  had  no  inten- 
tion of  buying  the.  tmiidiag  hers#lf,  and  her  only  purpose 
in  going  to  see  it  wae  to  eaae  back  and  report  to  her 
husband;   but  ahe  insisted  she  did  not  tell  her  husband 
she  «»s  gci#g  to  see  it,  nor  after  she  returned  did  sbe 
tell  bin  she  bad  seen  it. 

The  defendant  testified  that  he  first  aet  tbe 
plaintiff  la  Deeeabsr,  in  the   baas sent  of  the  building 
be  was  then  eons  trusting,  end  whieb  be  later  sold  to 
Bar??  Rubins   that   tbe  plaintiff  asked  tbe  defend*** 

if  be  owned  IN  building  M**  fci  s*id  he  didj  au4  he  then 
asked  bias  if  he  wanted  t©  sell  it  and  tbe  defensfant  replied 
that  he  did,  and  the  plaintiff  then  ««ked  bow  snob  be  wanted 
lor  it,  and  be  replied  thai   he  dli  not  know  ae  yet,  for 
the  building  MM  not  read*  to  sell;  and  M  Mi  the  plain- 
tiff he  bad  better  wait  until  later.     He  further  testified 
that  trie  plaintiff  said  he  thoiigbt  he  could  get  a  good  price 
for  lt#  but  be  did  net  aeatlon  naf  price  but  said  he  aight 
ssli  when  tbe  building  was  nearer  eaaplstlo*.     The  defends*.*, 
denied  that  Hi  plaintiff  gewe  hiei  a  enrd-  or  stated  that  he 
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vas  it  reel  eetato  ana,  or  thot  he,  the  <*eftn<is.nt,  told 
the  pleiatlff  he  wdd  give  hi«  *  eoaaieoian  for  the  eale 
of  the   building. 

The  def*»nd»nt  e&id  he  firet  not  iterry  Rubin 
1a  January,  *»*n  «ne  Kaplan  introdueed  Wo  to  Rubin.     At 
another  point  he  testified  that  he  had  previously  «ot  H*.rry 
hub  in  In  [tooeafeer,  but  that  th«    lalntif f  never  introduced 
ftubia  to  hia  and  ho  never  ea*  the  plaintiff  and  Rubin  at 
the  same  tiao,  and  that  the  plaintlfi  never  mentioned  a>rry 
Rubin  to  hi*  prior  to  April  1983.     He  testified  that  the 
first  tiae  he  ever  law  tnio,   nubia  wm»  when  be  visited  the 
building  eeveral  oenao  after  the  Rubins  moves  into  It.     Me 
adult  ted  knowing  Horwits  but  denied  nesting  him     a<1  Harry 
Hubin  together.     (Sonrlto  had  not  testified  to  any  oooh 
eoourrenoe*   His  teetiaony  SMI  that  while  he  aod  the  defend- 
ant were  together  they  had  set  the   r-laiatlff,  -  aot  Kerry 
nubia.)     the  defendant  adaltterf  having  i  conversation  with 
the  plaintiff  but  apparently  when  ho  cl&ined  Honrlts  van  not 
present,  and  ho  said  he  told  the  plaintiff  in  that  o&averea* 
tioa  that  he  had  et*ld  Hi  property  to  a  sen  named  aVplaa  and 
that  Kaplan  had  sold  it  to  Harry  m»bin,  &nd  he  told  the  plain- 
tiff that  he  (the  plaintiff)  nT^r  introduced  harry  3»bla. 
The  dofea  eat  testified  that  he  did  aot  talk  to  Horwitt  about 
the  plaintiff's  slain  before  ho  had  this  ©onvereatlon  with  the 
plaintiff,  and  that   Horritr  was  MM  preooat  M  Ift*  tiao  of  that 
conversation* 

Tfee  defendant  testified  that  at  tho  tiae  he  sold  tho 
property  to  harry  Rgbin,  ho  had  no  lafonatioa  that  the 
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latter  had  any  connection  witb   the  plaintiff  or  that  the 
plaintiff  had  efeewn  th»  building  or  talked  aow  t  it  elthar 
to  Harry  fltubin  or  bis  wife. 

On  eroee-ewaminatton  the  defendant  denied  the 
conversations  testified  to  by  tionrlti,     u«  further  testi- 
fied tb*t  when  he  told  th«  property*  hi*   oontraot  was  cup- 
posed  to  be  with  Kaplanj  and  when  the  lawyer  M  drawing 
the  eon t mot  Kaplan  toe%  the  property  la  Barry  Pubin's 
naae,  for  soma  reason  he  could  not  find  out;   that  Kaplan 
introduced  ftubin  to  hi*  (the  dafaa^aat)     but  that  Rubin 
did  not  atk  anything  about  the  price  nor  did  be  glee  bin 
a  orloe;   that  be  newer  talked  to  Rubin  but  did  talk 
with  Kapl&n  who  agreed  to  tbo  ©rloe  of  $£»#500|   that  bo 
newer  oof  Rabin  until  they  went  to  tbo  lawyer**  of  ft  on  to 
tign  tb#  contract  eloalag  the  transaction.     The  dofoniV 
ant  admitted  be  bad  paid  no  eoa&lssien  on  i'«ui  s&ic*     He 
admitted  be  had  mmtsr-  aa  agrccac-at  with  Harry  Eubln  that 
if  a.ny  eowaai  as  Um  waa  to  be  p&id  on  tbe  sale,  a»*ry  Hu»l« 
would  bawe  to  pay  it*     He  inaiatsd  tbai  t  .t  aaa  he  woe 
afraid  of    was  *  apian  because  be  &new  Kaplan  w*.&  a  real  estate 
man,  and  whoa  the  contra ot  wao  oauo  ©ut#  •ailing  *•*  the  ealo 
being  and  a  to  ?i*>rry  Rubin,  be  euspeeted  Kaplan  would  be 
call  lag  for  a  eoaalesioa,   and  that  was  why  be  had  tbe  ©on- 
traot  prowl  d«  that  if  any  coma  lesion  wa*   so  be  MMll  on  the 
transaction,  it  ernat  be  paid  by  Marry  wuoin. 

One  ®t9&*etL,  a  lawyer,  testified  that   tbo  contract 
for  tbe  sale  of  tail  property  w*&  are  en  ted  at  hie  office; 
that  the  defendant  bad  dleousea  ;  tbe  d«*l  with  bin  a  abort 
tine  before  that  an??  wteen  tbe  dcftl  waa  elesea  Harry  Kabln 
was  present  and  he  thought  tors.  Bubln  waa  als  o  present.     Ha 
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testified  that  at  the  time  tfct  daf m  **at  talked  this  4**1 
ewer  with  b|n«  prior  to  the  ©ooststjn  when   the  contrast  wet 
executed,  he  asked  the  defendant  who  he  was  selling  the 
property  to  and  ■"•!*  recollection  ml  that  the  llsfsmisnl 
•Aid  kffplba  was  haying  the  property.     He  wee  asked  how  he 
drew  the  contract  showing  Berry  »*u»ia  a*  lbs  purchaser. 
end  he  answered  that  *c  he  remembered  It,  when  fet  ctarteo1 
to  dictate  the  eon t met  a^plaa  tpake  wp  and  told  hl«  to 
hare  %rry  fiubln  appear  as  the  buyer.     Me  testified  that 
hie  olient#  the  defendant,  stated  that  he  wanted  to  protect 
himself*  sand  he  called  attention  to  the  feet  that  SapliA 
was  a  real  estate  mm  and  he  wanted  to  he  protested 
on  commissions. 

Kaplan  testified  that  he  was  in  the  reel  estate 
buelaem*9  buying  and  selling;  for  himself,  hut  that  he  did 
not  h*tre  a  1  leans*  as  a  broker  in  198SJ   that  he  first 
not  the  defendant  in  ttsg  was*  fee  was  looking  up  property 
for  self*  and  he  tried  to  ©my  the  defttt&mJHs  property  nut 
the  defendant  wo-  Id  not  sell  It  became*  it  w&s  not  commletsdj 
that  the  property  looked  as  feeugfe  it  would  suit  bin,  **nd  he 
returned  the  next  day  mad  a®*?  the  defendant  again  In  an  effort 
to  buy  it*     a*  further  testified  IMt  he  made  an  apijOiat- 
aent  to  olose  the  contract  *ln  n  Vtsfe'S  time/  and  in  the 
meant in*  he  found  another  pleos  of  property  which  he  liked 
setter;  md  he  then  saw  Harry  rnbln  and  told  him  *i  don*t 
knew  what  to  d*»#  -  that  he  thought  the  defendant1*  property 
was  a  good  buy  but  he  had  found  some  other  property  which 
he  w&nte*  to  take  and  he  told  Pubin  that  if  he  seated  to  b#y 
the  defendant1*  property  he  wouM   be  responalble  for  ite 
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conviction  according  to  *p* cifioetions,   and  H*rry  *ubin 
•aid  he  would  let  bin  know  «bout  lt$   that  bo  wade  an 
appointment  with  H*rry  <*ubtn  next  dm?*  to  «ak«  a  eon* 
tract,  &n6  he  decided  to  teke  the  property  r«4  went  to 
Grodson'8  off  lee  to  clone  the  deal.     He  t«etifle<3  further 
Hint  He  did  not  know  the  Plaintiff  %t  tbnt  CUM  wed  that 
when  the  contract  MM  drown  end  or*  cot  ad,  no  MM£*t  **• 
wade  of  any  eleist  for  eeet&l  salons  by  the   plaintiff*     The 
witness  stated  tbnt  no  eoeiMiesi*»n  «*»  ellowed  or  paid  to 
anyone  on.  this  rale  from  the  dsfea-.-iaat  to  Harry  Vein. 
He  said  ho  Introduced  Harry  Hnbia  to  the  defendant  «t  tba 
tiwe  the  centre et  one  closed  la  the  lawyer* •  office* 

On  aafoss-er&ati nation  K&nlaa  was  asked  whether 
ho  aade  any  money  out  of  t'ic  transaction  and  ho  answers  d» 
*lo,  sir.     Bo  gMMI  «•  ~  I  don4t  call  thin  any  nosey  — 
he  gewej  we  a  per  went  for  ay  sprwices*  fa&a.oo.     Mr.   Harry 
fiubliu  «  for  «y  trouble,  what  I  spend  so  much  tine  ©a." 
Ke  then  testified  that  he  went  owe*  &n&  oaw  the  defend* 
ant's  builling,   to  buy  it  hiaself,  but  he  signed  no  coaw 
tract  and  edwaacsd  n-a  aoaey,  end  before  closing  the  d*«l 
he  found  another  piece  of  property  he  liked  better.     Be 
was  aaked  whether  he  bought  that  other  iflVJMUIIf  tttl  bo 
aaidi  he  did  not,  but  he  'sold  it  to  I  »»n  on  *?est  Mndlaof 
street.*     So  eaid  he  felt  it  wee  up  to  bin  to  eell   the 
defendant* a  property  for  hia  and  he  then  went  and  new 
Barry  mibln  and  got  bin  to  buy  the  defendant's  building. 
Me  waa  aakad  whether  he  fendVl  the  jofsaitsnt  tell  the  lawyer 
at  the  tine  the  con  tract  was  closed,   that  the  buyer  of  hie 
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ptstftrty  was  Barry    ufclR,   and  be  answered,  *Tes,  sir,*     He 
»a»  asked  if  In  MM)  took  H»rry  £ubl*  ever  to  see  the  de* 
f«a:ant  before  they  vent   to  the  lswyer1*  office  mod  fee 
eaid  he  did,  about  *  week  befo^t.     He  MM  then  aekee  if 
be  heel  not  Just  testified*   en  direct  eaafaiinatloa,  th*i  he 
introduced  th#es  parties  for  the  first  ti*e  at  the  lawyer's 
Off ice, and  he  then  explained,   that  when  he  took  ferry 
Sable  ever  to  the  building  he  di3n*t  see  the  dafsntfeat  th*,re, 

tarry  M£i  testified  la  behalf  of  the  itflhiftmt 
that  he  first  act  the  latter  at  the  lawyer1 s  office  at  the 
tine  the  <s©a tract  was  executed}   that  ftsalaa  had  talked  to 
hia  about  the  property  previously  aad  that  the  first  tine 
he  knew  anything  about   the  esieteaee  of  this  $Mp$M%0  was 
waea  Eeplaa  took  hia  ever  to  see  it.     H«  was  aeked  if 
his  wife  had  talked  with   hia  ahovst  it  prior  to  hie  eater* 
lag  lato  the  contract  to  buy  it,  aad  he  mm  wared  that  oho 
aevcT  aentloned  it  to  hia.     lie  vas  asked  If  she  told  hia 
that  the  plaiatiff  h»&  takaa  her  over  to  look  at  the  build* 
lag  sad  he  said  she  had  sot  kboesass  1  lived  a  distance 
froa  the  store.   *   *  *  sad  she  %a»  ia  addition  that  she  newer 
ooae  to  th«?  store}*  end  that  she  had  not  been  thsre  for  a 
month  or  two  before  the  contra  ct  Mfcf  executed,   end  he  first 
learned  of  the  building  through  Empiam*  who  mam  lata  the  store 
one  day  and  told  hia  that  he  fefci  aade  a  deal  with  a  contractor 
to  bay  a  building  wbioh  was  uad**  const ruction,  end  ha  was 
will  lag  to  guarantee  thet  the   o  astruetien  would  be  ooapleted 
properly,  and  that  Kaplan  came  ha  ok  a  few  days  later  and  said 
he  was  in  a  little  trouble}   that  he  had  made  arrangements 


-,•/- 


1.  *<''"       x    ■    '"  '" 


>  ■'  '  '  ' 


.. 


M  M 


■': 


!'  f  Ml 


•■  (.. 


•  l. 


-14- 

for  the  ooa tractor  prowl©  ely  referred  to  to  make  a  oontsaet 
tho  following  day,  but  fee  hed  found  another  pi***  if  |HH>|paj|f 
to  bay  "»nd  I  think  J  will  be  short  |f  aaanoy,  and  if  you  will 

be  Interacted  in  tbie  prcpowitioxi  J  flai  thai  It  to  you  and 
If  you  like  It,   X  Trill  transfer  this  deal  owr  to  you**     Ho 
testified  that  ho  ffco*  want  to  MM  property  with  Kaplan 
and  looked.  It  over  Mi  Inquired  the  tone©  on  walon  It  *ae 
off* rod  2mw  tela  aad  Kaplan  told  his  what  'toe  toraa  were 
and  added,  *aow,  if  ym  like  the  building  toll  aft  and  If  not 
X  wn  turn  It  over  to  aoaabady  ol«oj*   that  fee  asked  £*.pla» 
what  ho  MMM  mice  for  tie  eoatraot  and  Kaplaa  s&id  fee  hod 
not  ando  any  o^atraot,  sad  ho  thsa  askod  hia  what  he  voahB. 
tako  f&r  too  trouble  and  Kaplan  aald  whatever  ho,   th>*  «**• 
noes,   thou^tt  was  right.     So  testified  that  he  then  sailed  up 
the  AsftNt-dftJti  and  aade  arrajsgaatnta  for  ©lot lag  the  oantraat* 
B«  was  aakod  if  Ms  wife  or  t.ajrbody  slto  bad  over  iiiiltdHii 
fed  plaidtiff »s  name  in  ooaneotlon  attb  tat  ?*y©p«rty  aad 
ho  answered*  *  sever  aantloasd  a  word.*     Ho  then  s*id  that 
tv*n  the  deal  MS*  eloeed  the  defendant  jjet  susplelcni*  of 
g-ij&an,  thinking  ho  ens  an  agMl  Head  would  want  a  eaaalsaion* 
and  therefore  tho  prevision"  alrtady  rsfei3fsd  to,  oarOoring 
the  Question  of  ooaasiseloae,   aao  put  in  tho  eoatraot. 

On  orosa-axa&inatioo  thle  witness  *ae  asked  what  ho 
paid  Kaplan  tho  $*O0,oc  for,  and  he  answered,  *If  a  nan  goto 
to  a  lot  of  trouble  andvorss  on  it  for  a  week  or  ton  daye 
and  than  eeaoe  to  tho  oonslsslon  I  think  it  wasn't  e&oufh, 
1*00,00    Ke  ebouli   have  .gotten  »&re  for  it,  especially  whan 
tho  building  t*  I  tftl  construction  and  he  pv-te  in  a  specif  toe* 
tion  to  stake  up  ew«?rythin|$  thort  in  the  building.*     He  wap 
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asked  if  he  sade  Kaplan  *  present  of  the   $2Q0#0Q,  anil 
he  said  he  Aid,     Ee  further  teeMfled  that  he  never  heard 
of  the  plaintiff  until  several  monthe  later,  end  had  never 
eeen  hi*  In  hie  store  or  anyone r*  else  before  that.     He 
further  testified  on  eroee-er»«iinetlon  that  hie  wife  had  aot 
been  la  ta*  store  for  I  soatas,  and  l  few  lines  farther  on, 
in  the  record,  is  an  e&nlesloa  the*  she  w*s  in  the  store  in 
oeoenber  sad  els©  in  Hovaober,  but  he  said  that  was  *ebout 
tha  last  wootfe,*     It  appears  she  had  s  oalld  born  sometime 
la  tae  spring  or  late  winter.     This  witness  further  stated  on 
oross-exejwi nation  that  hie  wife  had  r>ot  been  orer  to  look 
at  the  building,     He  was  asked  if  hie  wife  h%d  saw  as&ney 
of  feor  own  and  he  said  she  had  not,     us  said  fee  smew  nothing 
whatever  about  her  going  over  to  look  at  the  building,     Et 
w&e  BiHJ  on  0r*aa»oxaainatloa  whether  he  knew  that  if  the 
defendant  was  rehired  to  pay  the  ©oaaiesion  for  whieb  he  was 
being  sued,  he  would  turn  as  round  and  sas  the  witness  for  it, 
end  he  answered,  "absolutely**     further,  in  eroas-er-^iaation, 
this  witaese  testified  the*  when  they  were  in  the  laoynr's 
offloe  to  oloee  the  deal  and  alga  the  contract  the  dafead* 
eat  spoke  up  and  at  id,  *X  doa*t  want  Kaplan  in  the  oontraot.* 
He  wen  then  asked:     "And  yarn  had  not  told  ttyaan  frabia  (the 
defendant)  thst  fit  were  bjolng  to  be  the  buyer,  up  to  that 
tins  bad  yout*  end  he  answered,  *%q  sir.* 

the  foregoing  stateaent  of  the  suostanes  of  tt» 
testimony  of  the  various  witnesses  will  not  require  extended 
analysis  or  ooaaient*     according  to  the  defendant  end  Kaplan, 
the  forasr  never  heard  of  Unrrj  8ubia  until  .Kaplan  intro- 
duood  him  to  the  defendant  at  the  lawyer*  s  of  flee,  but 
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when  the  defendant's  witness,  H^rry  tfubin,  tevtifist  he 
sayt  that,  lie  e&lled  up  the  defendant  after  he  IM  agreed 
to  take   th*  property  and  the  defendant  *told  no  he  wsuld 
go  the  following  night  to  sifn  the  contrast,*     and  be,   the 
witnsas,   then   called  up  hi*  lawyer  and  arranged  for  the  een» 
fsrenes  at  the  offiee  of  the   defpuiant'*  lawyer,     although 
Kaplen  admit*  that  he  was  not  in  the  y©«l  sttata  business 
as  a  broksr  when  this  sent  rest  was  asade  but  that  bit  tmw* 
went  was  to  buy  the  property  hiasslf,  the   explanation  of  the 
clauss  in  the   contract  neoi-t  oesmlssions  it  that  the  defend* 
ant  wn.?,  afraid  of  leplan,  and  although  leplan  adnits  that 
no  fend  snde  »o  contract  to  buy  the  property  «nd  nod  paid 
nothing  down  on  it,  ho. wont  to  Marry   mbin  nnd    ot  hia  to 
buy  the  proprty  because  he,  Kaplan,  hod  found  another  piece 
of  property  that  ho  liked  better;  and  then  he  adsvite  that  ho 
didn't  hey  the  other  property  but  told  it  t©  sonees*  else. 
Kit  testimony  at  well  no  thot  of  Harry  Hubin  glwee  the  UN 
presaion  that  when  hars^r  Bubin  concluded  Hi  eke  the  defend* 
ant*»  property,  ho  was  doing  Kaplan  »  favor,  and  yet  it 
appears  that  he  paid  I,»»pXan  |3f&«00  for  doing  him  that  favor, 
Xt  to  difficult  to  oee  hew  one  oould  poseibly  reed  this 
testiaon*/  without  coming  to  the  eonelueioa  that  Kaplan 
was  representing  Harry  Pubin  all  through  the  deal  &&&  when 
the  elans*  about  eoisnl  salens  wet  put  in  the  contract,  at  the 
defendant* t  request,  he  was  seeking  to  protect  hiwaelf,  not 
n gainst  Kaplan  butegalntt  the  plaintiff.     To  tot  forth  all 
the  ineontittenolet  in  the  defendant**  position  and  all  the 
materia}  discrepancies  of  the  testimony  of  himself  and 
hie  witnesses,  would  extend  this  cpinl  n  beyond  a  r*aa  mahlo 
length,  nor  it  It  necessary  to  do  so,  because  these  setters 
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art  suite  apparent  f rw«  a  merr  reading  of  the  teotinony. 
It  may  be  said  that  the  testimony  given  by  wra,   H«»rry 
Rabin,  who  eras  called  an  a  eitneas  ny  the   plaintiff*  wan  net 
ouch  an  to  support  the  plaintiff**  contention*.     It  In 
dear,   however*  th&t  t'ia  witness  vne  a  Pontile  witness 
who  «ae  waiting  cwery  effect  to  protect  tbe  defendant  be- 
oaune  she  realised  that  under  the  bslMfl  of  the  eon treat, 
any  oes&sission  the  defendant  oigbt  be  obliged  to  pay  the 
plaintiff*  would  ultiaetely  cone  out  ef  her  husband,     set 
only  amy  It  net  be  said  that  the  verdict  is  Uplift  the 
aanifoot  *ei0nw  ef  tbe  cwi&mee,  ao  contended  by  tbe  defead- 
ant,  but  in  our  opinion*  the  evidence  is  eueli  tbnt  no  other 
verdict  than  the  one  returned,  would  be  peosiblo, 

tbe  defendant  complains  tbat  the  court  pemitted 
tbo  cialntlff  to  testify,  over  defendant**  objection,   to 
tbe  nemee  of  pa  mono  he  h«d  taken  to  look  at  the  d*f*ndaat*e 
building*     It  la  e-.mtended  that  this  t*-«ti«ony  van  iaesat«n- 
ial  end  prejudiced  .the  rlgbto  of  the  do  fond  end.     tbe  plointiff 
was  asked,  on  direot  eaaai  nation,  whether  ho  had  taken  other 
people  to  eeo  the  defendant's  building,     the  conation  wan 
anowered  in  the  affirmative  without  objection,   counsel  for 
the  difandaat  Interposing  the  creation,  *$be»?*     The  plain- 
tiff waa  then  asked,  preeuombly  by;  bie  own  onnmeel*  how  m^nf 
different  people  he  had  taken  over  to   the  property,  and 
be  anowered  tbat  be  wae  not  sale  to  oay  bow  sraay,  but  it 
wave  Quite  a  few.     Then  the  record  shows  tnet  oounoel  9 
tbo  defendant  Interposed  an  objection  and  his  obj 
sustained,     Later,  Wjhiie  plaintiff  was  hoing  exass, 
counsel  for  the  def *n  ?  nt,   the  latter  went  into  V 
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bi9M»*lf  and  «ikel  the  witness  a  half  dosea  cueatioac  about 
it;  ml  wh«n  the  defendant  took  the  stand.  Ma   counsel   agaia 
referred  to  the  cueation  and  *sked  the  I ilf ■llllj ||  whether  the 
plaintiff  brought  ether  people  over  to  se*  the  building* 
On  that  record,  the  defendant  i«  certainly  not  la  petition 
to  ill  tip  that  |fea  trial  court  erred  la  tae  matter  of  t  ie 
testimony,     An  will  bo  seen  fro*  the.  above,  tat  trial  court 
sustained  the  only  objection  eouascl  for  the  defendant  inter* 
peeed  la  the  aattcr* 

fne  remaining  point  urged  by  the  defemd&ut  baa  to 
do  with  instructions.     It  i*  contended  the  trial  court 
erred  la  giving  the  3ury  an  instruction  to  tb«  effect  that 
#If  under  the  ovi  dense  la  this   ease  and  the  instructions 
of  the  court  fa  ay  find  the  laauea  la  the  case  for  the  plain* 
tiff,  than  and  ifl  such  oaoe  they  should  felloe  the  plaintiff 
the  usual  a  ad  eustosmry  eh&rge*  for  such  services,  as 
aheam  by  the  px epond^raaoo  of  the  evidanoa,   if  any,*     That 
instruction  one  proper.     The  plaintiff  testified  that  ia  hie 
firet  tela  with   the  difeadsat  the  letter  told  hi  a  that  he 
would  "pay  me  ay  usual  eoaualseiea,*     aod  he  testified  % 
further  that  the  usual  end  oustounry  fees,  charged  by  real 
estate  brokers  In  the  olt>  of  Chicago,  in  transaotiene  aueb 
as  the  cao  involved  hare,  was  9  pox  ©eat  oa  the  purchase 
price*  where  that  wee  over  $10,00®.     Ho  evidence  ama  Intro* 
duced  to  the  contrary,  aa  to  abet  theuswal  nad  enstesary 
ooaolsaloa  *ac,  %ad  it  eas  for  Hal  Jury  to  determine  f ron  the 
conflicting  evidence,  eh  ether  the  dafca-.te.at  had  premised 
to  pay  the  usual  end  eueteemry  eonalssion,  as  the  plaintiff 
contended. 
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The  defsadent  also  eoaplalas  of  an  Instruction 
given  toy  thf   court*  telling  the  jury  that  while  the  tourdeu  of 
proof  is  upon  the  plaintiff  and  it  m  for  him  to  provs  hit 
caae  no  alleged  in  the  declaration,  toy  a  preponderance  of  the 
evidence,  still.   If  DM   jury  found   that   the   evidence  bearing 
upon  the  plaintiff  *»  oe.ee  preponderated  In  hit  favor* 
•although  tout  slightly,  it  would  toe  sufficient  for  the 
Jury  to  find  the  iaaua*  in  sfi  favor,  and  to  find  a  verdict 
against  the  defendant.  *     we  have  never  known  that  stock 
instruction  to  be  celled  in  cue  at  ion  before*     The  giving  of  the 
ln«traetlt-.>n  uas  not  error* 

Complaint  Is  also  mama  of  &jb  instruction  given 
by  the  MNVli  telling  the  jury  that  If  they  believed  from 
the  evidence   taatl.<tha  defendant  authorised  th*  plaintiff 
to  find  a  purchaser  for  the  property  in  «?u*stion,  and  that 
the  plaintiff  accepted  the  employment  and  aft*  the  efficient 
Or  •producing   cause  in  bringing  abont  a  oemitmmmntiom  of  the 
pur  chaos  of  said  property  |  then  the  plaintiff  weiadbe 
entitled,  in  the  absence  of  an  express  agreement,   to  the 
usuel  me,  customary  ohargss  wade  toy  rsal  estate  brokers 
in  the  city  of  Chicago  at  said  tins*  as  shown  by  a  preponder- 
anee  of  the  evidence,  if  any*     It  is  contended  that   this 
instruction  was  erroneous  in  that  It  omitted  the  element 
af  the  tarns  or  conditions  of  the  alleged  employment,  mad  that 
before  the    la  n tiff  could  recover,  it  was  necessary  for  him  to 
show  that  the  pro  party  had  been  purchased  by  the  buyer  on 
terns  theretofore  agreed  upon  between  the  plaintiff  and 
the  defendant,     in  our  opinion  the  contention  is  ant  sound. 
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If,  as  the  •  ..1*; » tiff ••  evidence  tended  to  ehoe,  the  defend- 
ant agreed  to  pay  the  Plaintiff  the     asual  and  customary  com- 
aisaiod  if  he  produced  a    rurohaeer  of  the  defendant *•  pre* 
pexty,  and  he  named  a  price  of  p6,5G0,   and  tbt  plaintiff 

was  the  mesne  of  intereetiag  Mr,  mad  ire.    Rubin  ia  the 
property,  »ad  Harry  Rubin  boupftt  it,  leal  at  e  prioe  of 
$36,200  or  P0tSOOt  the  aero  dif ferenoe  ia  the  considers/- 
tion  paid  for  it  would  not  defeat  the  plaintiff *%  right 
to  a  commission,      the  Plaintiff ••  proof  tended  to  e?ow, 
aot  that  the  defendant  agreed  to  pay  a  eoamiesioa  if  eoaeoaa 
aae  found  end  bought  the  property  »t  f 88,500,  hat  the  elain- 
tiff  *e  testimony  aae  to  the  effect    that-  the  defend:- at  stated 
hie  property  aae  for  aale  and  that  he  wwu-id  pay  the     l*in- 
tiff  the  ueaal  and  eustoa&ry  commission  in  oaae  he  found 
a  purchaser,  end  Msftt.  the  plaintiff  asked  the  defend* at 
ehat  his  prioe  MM  he  naatd  the  figure,   |5?®,80©,     la  other 
vorde,   there  is  Ml  evidence  ehowiag  or  tending  to  ehoa 
that  the  defendant's  »gr  cement  to  pay   the  o^anieeioa  aae 
conditioned  upon  hie  getting  hi*  ask  ins;  price,     Neither  ie 
there  any  arid  an-:**  in  the  record  showing  or  tending  to  shea 
that  after  the  plaintiff  had  interacted  Mr.  end  urn,  JH*rry 
Rubin  in  the  property,  they  abandoned  the  idea  of  buying 
it,  and  that  their  ultiaete  purchase  of  the  property  aaa 
due  to  th e  efforts  of  Kepien  ©r  anybody  else, 

the  defendant  also  eomplaine  of  another  in* 
etrueti  >n  given  by  th«*  trial   eovrt,  in  which  the   lury  acre 
told  that  if  they  believed  from  the  evidence  th»t   the 
defend  nt  employed  the  | lain  tiff  as     is  agent  to  ne*-etiata 
a  aale  of  the  defendant1  a  property,  end  the  plaintiff 
undertook,  said  employment  and  was  the  efficient  or  i&ro- 
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curing  o&ucs  in  bringing  the  dcfeadeat  and  the  buyer  together, 
then  tho   plaintiff  moud  be  «nUUi4  to  recover  a   ooaaleeioa 
frea  the  defendant*  "regardless  of  the  fact  that  the  defend- 
ant concluded  the  sale,"     a-gnia*   the   ceaplaiat  a&de  of  this 
Instruction  is  ifest  it  falls  It  set  fortb  that  the  purchaser 
took  tbo  property  ©R  the   terms  agreed  upon  batween  the 
defends at  *«4  tbo  plain  tiff  •     Wo  novo  above  stated  feat  roasoas 
why  wo  think  that  objection  is  untenable, 

Tb«  defendant  alee  eunplains  of  the  action  of 
tbo  trial,  court  la  refusing  three  las  trustless  tendered 
by  the  dofoadaata     Tbo  first  ©no  of  tfeooe  instruction* 
sought  to  toil  tbo  jury  that  If  they  bsUcvod.  f  ros  tbo 
evidence  that  tbo  dsfendaat  sold  tbo  property  hiasslf 
•without  tbs  bolp  or  efforts  of  %'m  plaintiff,*   then  thoy 
should  find  tbs  issues  for  the  del  eadsst*     Sails,   strictly 
epe&klag,  that  instruction  stated  the  law  correctly,  so  are 
of  tbo  opinion  tbo  trial  court  properly  refused  It  ia  this  ease, 
because,  under  the  evidence  obi  eh  was  before  the  Jury,   It 
wa«  quite  likely  to  be  misleading.     In  one  view  of  tbo 
situation  disclosed  by  the  evidence  the  Jury  sight  believe 
that  when  the  defeadeat  sold  t&e  property  te  Hurry    mbin 
bo  did  It  "without  the  help  or  efforts  of  the  plaintiff.* 
But  that  would  not  bo  the  true  situation  if  net  jury 
further  believed,  ae  the  plaintiff  •«  evid>aee  tended  to 
enow*  that  the  plaintiff  wae  the  one  who  brought  the  attea- 
tioa  of  the  buyers  to  the  property,  and  their  ultimate  pur- 
oaaoe  of  it  woo  duo  to  that  fact.     Another  instruction 
tendered  by  the  'def*n<?*at  and  refuecd  by  the  court*  sought 
to  instruct  the  jury  that  th«  plaintiff  eould  sot  recover  ua- 
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less  h*  had  proven  by  &  preponderance  of  the  evidence   that  he 
first  introduced  the  rwremaaor  or  purenssott  of  UN  property 

la  Question  to  the  defen  «at,  and  that  the  sale  of  the  pro* 

about 

perty  was  brou$»t_/tfe  rough  the  efforts  of  the  plaintiff. 
That  instruction  was  svbjeot  to  the  saao  objection  a*  the 
last  one  referred  to*     It  contains  a  correct  general  state* 
■eat  of  the  law.  hut.  «s  applied  to  the  evidence  in  this 
record*  It  son  id  he  on  lie  likely  to  he  Misleading.     It 
is  adnitted  that  the  plsiatlff  Hi  net  introduce  ftnr  ry  *u>ln 
personally  to  the  defendant,   but  if,  as  he  contends,  «nd  s«  the 
cvi :leno©  salmi  t  ted  In  his  behalf  tends  to  shoe*  he  took 
sirs*  Rubin  ever  to  see  the  property  and  introduced  her  to  the 
defendant*  and  she  was  there  beta  in  her  own  behalf  and  that 
of  her  husbandf  and  he  had  stated  he  would  take  the  property 
if  It  won  satisfactory  to  leri  and  this  led  to  the  purchase 
of  too  property  by  hist;   the  plaintiff  would  be  entitled  to 
his  oonalasion  even  though  he  had  not  introduced  tho  pmr* 
chaser*  k&ttt  i&Mn,  psr»enally*  to  the  defendant. 

tfee  third  instruction  tendered  'by  the  defendant 

and  refused  by  the  court*  was  one  In  which  it  was  sought 
to  hare  the  court  tell  the   jury  that  preliminary  to  their 
being  accepted  as  jurors,  they  had  been  examined  by  counsel 
for  the  respective  partite  ae  to  their  email  float  ions*  and 
in  tn*t  connection,  they  had  answered  the  various  Inquiries 
made  to  then  and  their  answers  snowed  that  they  were  duly 
qualified)  »nd  they  had  been  accented  by  Ifes  parties*  to 
not  as  jurors,  on  the  basis  of  their  answers,  and  further, 
that  the  answers  they  had  nude  to  the  questlros  «skei  of 
theo  as  to  their  *  ©oapeteney,  qualifications,  fairness. 
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lack  of  pgrejudlt*  and  froadow  from  passim  *nd  aynpttfey  are 
as  binding  on  you  new  no  they  *"«-r*  then  and  should  so 
iff** in  until  you  art  finally  dlsofcargod  fron  further 
ooneld*ration  of  the   o&uee.     It  oovid  be  improper  for 
you  to  di*r«f2n.rd  tno  anovtro  that  rendered  you  competent 
Juror*,*     «*hile  tno  giving  of  that  instruction  WMtll 
bave  boon  proper*  tto  refusal  by  the   trial  court  ecu  Id 
not  Justify  disturbing  t  e  verdict  and  judgnent  appealed 
frost*     In  view  of  all  tho  evidence,  we  are  unable  to  see 
boa  the  action  of  the  court*  vith  i*gs.rd*  to  this  instructi  Mftg 
could  bare  by  any  possibility  prejudiced  tno  jcfcjaJWntt 

for'  tbc  xeaeeme  etn-ted  UN   jua^stent  of  Hi  Oyuaty 
Court  is  afflmad. 
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Opinion   filed  Feb,    3,    1926„ 


m*   JWmat  UfLQR  «aHve*«d  the  opinion  of 
tba  oourt. 

On  April  30,  1324,   the  plaintiff,   tfea  feu  ton 
Fait  Oowpany,  brou^t  auit  in  tha  Mtaatcipsl  Oourt  against 
the  «efM/*«t,  y.    a.  Aytrt  as  emdorear  of  c  prOKlsaory 
not*  for  $l9ooo«<ooi  *»*»  up«n  i  trial,  »itao«t  i  )ury# 
r«oover*4  a  judgsont  In  %he  mm  ef  I11S8.7&.     This  t?p**l 
in  fro»  ta&t 


The  not*  In  «$n«sti®n  is  as  follow*;     "Cteloag*, 
tanrob  9,  1923,     T**nty  foar  »«mt*i*  afts*  data  wo  pro* is* 
to  pay  to  the  WBlHI  of  Eastern  Fait  Opapany  On*  feSMMtti 
*  •  *  pilars,  at  nnofeestar,  i?a*s,   *  *  *     (Signed) 
B«nn*tt  Q*Qonnell  Oo,   *%   fi«  ay«rt  **•**•       &ndor«*»i«nt* 
on  tfe©  bask  of  too  net©  are  M  follows*       *H.S«  &yer.  Eastern 
Felt  Qo.,  Sy  fhoe,  J.  Ooimeily,  Tress,* 


Thar*  la  no  eeatroversy  as  to  tfce  authenttolty 
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execution,   endorsement,   and  delivery  of  the  note.     The 
contest  here  l»  whether  th*   plaintiff  «oauiLled  with  the 
requirements  of  the  law  of  th*  Statt  of  vaoaaohusetts  at 
to  prcswte&ent  for  payment  ml  notice  of  dishonor,   so  «• 
to  hold  the  endorser,  the  ||fjjiiiH[||   or  vfcothe*  those 
rocsuire&tmte  were  iegslly  *»lved. 

It  la  the  theory  of  the  plaintiff  that  the 
evidence  «*hows  such  knowle&go  mad  conduct  on  the  part 
of  the  defendant  th&t  the  formal  note  of  presentment  for 
payment,   end  formal  notice  to  him  of  dishonor  were  un» 
necessary*     The  theory  of  the  defendant  is,   that  there 
was  neither  proof  of  presentment  nor  of  notice  of  din* 
honor;  nor  proof  of  waiver  of  either* 

the  owl  gene*  for  the  pin  ie  tiff  consists  of  the 
testimony  of  Edgar  J.  Phillips,  n*4  o«rt*sin  exhibits.     The 
substance  of  the  testimony  of  Phillips  is  as  follows!  - 
Sftxly  in  fe&rch,  MM*  hewing  Enwlfi  a  letter  tsm  the  ^sin- 
tiff,   his  client,  he  wrote  to  Benaett-O^Comvell  Company,  of 
which  aye*  w?*e  president,  and  a  few  6&j9  afterwards,  the 
defendant  oalled  at  the  witness** 'office*     at  that  meeting 
he  told  the  defendant  that  the  plaintiff  hi  1  sent  him, 
the  witness,  about  f4,0C>C*©C  of  trade  acceptances  IgHNl  the 
flenaett-O'Oonnell  Company  for  merchandise  which  were 
pest  duo,  and  thai   the  plaintiff,  also  had  sent  him  a 
circular  that  he,   the  defendant,  had  sent  out  to  his 
oredltore,   suggesting  &  composition  of   the  creditors  Of  the 
def^n  &nt,  the  Bennett**) 'Conn  ell  Company,  mhlch  inwolred 
taking  preferred  stock  in  the  defendant's  comp&ny*     @e 
told  the  defen;.tnt  that  the  plaintiff  was  act  willing  to  do 
that,   but  had  instructed  him  to  commence  suit;    that  the 
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defendant  told  him,   &e  witness,   that  if  be  would  accept 
an  initial  payment  of  $600,00  In  cash,  he  wo-.. Id  give  him 
a  series  of  MlWl  providing  for  the  payment  of  #800,00  every 
two  months,  and  the  balance  to  be  paid  in  twenty-four  months. 
The  defend  nt,  also,  asked  the   witness*   to   inquire  another 
the  plaintiff  would  eoeept  the  return  of  certain  merchandise. 
The  witness  wired  the  plaintiff,  and,  upon  receiving  a 
reply  a  few  deys  later,  he  informed  the  defendant  that  the 
plaintiff  would     not  accept  the  wheels  (tbs  merchandise)  but 
that  they  would  accept  the  oash  and  notes*  with  his  endorse-* 
ment,"   aad  wovld  cancel  ths  $4,000.00  of  trade  acceptances, 
?he  dofen riant,  said  that  that  was  satisfactory  to  him,  sad, 
accordingly,  ho,   the  witness,  prepared  the  notes,  four  or 
fire,  in  the  defendant's  presence,  and  the  defendant  then 
made  a  cash  payment  of  about  1600,00,     That  occurred  ©a 
March  9,  1923,     One  of  those  not? s  was  the  note  in  Question 
and  was  endorsed  by  the  defendant  before  it  was  delivered, 
and. still  rooains  unpaid.     The  interest  on  it,  up  to  October 
SI,  1934,  amounts  to  £158,75.      The  first  note,   being  for 
#800,00  fell  due  in  *hsne,  1933,  and  he,  Phillips,  called 
up  the  defendant  almost  daily  from  J«n*  9  to  June  30,   in 
regard  to  its  payment,  and  the  Isfsadftat  finally  paid!  it 
on  June  20,     That  note  bore  tfee  endorsement  of  thw  defend* 
sat  on  its  back,     Xn  talking  with  the  safamdwrt  between 
Juno  9  and  June  SO,  he,   the  witness*  frequently  told  the 
defendant  that  he  would  have  to  proceed  against  him  en  his 
endorsement,  *nd  the  defendant  invariably  suggeeted  that  if 
he  would  give  him  a  chance  to  irork  out  of  his  difficulties 
the  company  would  be  able  to  take  care  of  the  r?otea,  sad* 
further,  requested  that  he,   the  witness,  would  net  proceed 
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a  gainst  bin. 

The  next  note  became  due  September  9,  and  was 
taken  up  and  paid*     The  next  note  became  fine  Becpmber  9, 
and  he,  Phillips,   called  up  the  defeniant  several  timoe, 
*nd  told  bia  he  vould  neve  to  bring  suit  against  him. 
the  defendant  kept  promising  from  day  to  day  that  be  would 
•end  a  one  ok.     On  December  £7,  1932,   the  witness  started 
enit,   in  the  Uumloipal  Oourt,  mgs&mnt  the  defcnti&nt  on  that 
note.     He  called  up  -the  defendant  and  told  bin  that  he  had 
begun  suit*     On  January  5,  1933,  the  defendant  told  him, 
the  witness,  that  he  was  working  out  a  plan  to  pay  hie  debts, 
and  eaid  that  he  would  send    a  check  by  special  delivery 
to  him  that  day,  and  a  check  was,  accordingly,   sent  and 
received* 

the  fourth  note  was  given  to  counsel  for  the 
defendant,  end  was  not  produced.     Concerning  the  sa&yment  of 
that  note,  he,   the  witness,  had  a  conversation  witb  the 
defeniant,  ©r  with  hie  counsel.  On  oeeember  9,  the  defend* 
ant  called  on  him,   the  witness,   and  said  that  the  reason  the 
Bennett-O^Gonnell  Company  jiwls  not  s*f  those  notes  was  be- 
cause they  had  so  asany  outstanding  account*  themselves,  and 
asked  him,  the  witness.  If  he  woxld  be  willing  to  t*Jcm  eome 
of  the  accounts  in  payment  of  the  notes.     He  told  the  iff  end- 
ant  that  he  would  not,  but  that  he  would  try  to  collect  them 
and  credit  on  the  notes  anything  that  mi$it  be  collected. 
The  defendant  g&ve  to  him,   the  witness,  two  accounts,   each 
for  1500, OC,  and  directed  him  t©  start  suit  for  them.     Both 
those  accounts  were  collected,  one  for  the  benefit  of  the 
Bennett-O* Council  Oompany,  and  the  other  for  the  defendant. 
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The  latter  vee  for  $*©0,©Q,  vhlcb  he,   the  witness,   turned 
over  to  the  defpn  dent,  *fter  calling  up  the  defen??*nt  pract- 
ically every  day  for  the  peyment  of  the  fourth  note,  end 
beginning  suit  on  it,  it  w^a  peid  in  the  latter  part  of 
1933, 

Apparently,  eone  time  shortly  after  Kayo*  31,1325, 
he,  the  witness,  received  a  letter  from  the  defendant  (the 
letter  ie  Utt  dated),   signed  17,    ftp   Ayer,   Heeeiver  of  the 
Bennett  0,C©nnell  Co,     That  letter  reel  ted  that  on  M*roh  31, 
19? 3,  the  defendant  bed  been  appointed  ancillary  Receiver  of 
the  Bonnet t-O*0©nnell  Company  and  the  ayer  -©•Council  Manufactur- 
ing Company,  on  a  bill  filed  in  the  (nited  $t*tee  Oistrict 
Court  in  the  |g strict  of  Connecticut,     That  letter  contained 
the  following?       *You  ?>lil  please  make  your  proof  of  claim 
to  ae  by  a  verified  statement  of  y*ur  slain,  which  nay  be 
filed  with  ase  at  the  a&dress  given  below,     *Dpoa  receipt  of 
the  letter,  tee  (the  witness)  called  up  the  defend***,  and 
expressed  hie  surprise  at  reedlving  it  in  view  of  the  fact 
that  two  day*  before  he  had  sent  in  the  proceed*  of  the 
Hammond  Eras*  Company1*  payment,  at  the  defend*****  re» 
Quest,  and  at  the  same  tins  he  was  Indebted  to  his,   the 
witnes*!*  client,  on  the  pee*  due  note,     He  t  Id  hln,  further, 
that  h*  Intended  to  look  **  hin,  the  defendant,  personally, 
for  the  payment  of  the  note,     Ie  received, the  time  is  not 
stated,  fe  notice  dated  December  IB,  1913,   signed  by   the  defend* 
ant  as : 'Receiver,  informing  him  that  all  those  having  claims 
against  the  8ennett*0* Council  Company  must  present  them, 
duly  verified,  to  the  defendant,  the  Receiver,  on  or  before 
December  31,  1922;   otherwise  they  would  be  barred  from  par* 
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tiolpatlon  in  the  assets  of  the  aompany.      Ir<  response  to 
that  ooasaunioati  a,   he,   the  It—el,  prepared  ■  ©laim  and 
■Ailed  it  to  the  defendant.     On  &«»reh  9,  1984,  which  was 
Saturday,  he  wrote  to  the  BeonetW^Qonnall  Oo*pany,  at  its 
addreee  in  Chicago*  notifying  that  OoKpnay  that  it*  note 
(the  note  In  question)   to  the  Eastern.  Felt  company,   the 
plaintiff,  for  11,000,00  pine  later* st,  would  become  due 
and  payable  at  hie,  the  witnesses  offios,  on  Karen  9,  aad 
requesting  that  it  be  taken  ears  of  wit"  out  fall.     On 
Monday  Karon  10,  he  telephoned  the  deieniaat  and  asked 
hia  if  he  had  received,  the  letter,  and  whether  or  not 
he  was  sending  a  ehtefc,  and  the  defendant  said  he  had.  not 
r  ceired  the  letter,   that  he  then  told  the  iffimfllWlt  that 
the  filial  note  for  |J,{KX?,05  -  the  one  here  in  question  - 
beesuse  due  the  day  before  on  Sunday,  and  that  he  would  hart 
to  hare  a  oheck  on  it  immediately,     the  defendant  oaid  that 
th«  concern  MM  in  bankruptcy  or  yeeeirership,  and  "asked 
him  to  hold  off  and  gire  ht«  &  chance,  e©  that  the  company 
oou'd  mako  payment  instead  of  going  after  him  personally,* 
He,   the  witness,  told  the  defendant  that   that  could,  not  be 
done;    that  the  Oompany  would,  not  hare  taken  the  note  un- 
endorsed,    the  defendant  aald  he  would  take  the  natter  up 
with  his  e©uaes«l#  and  get  in  touch  Vl'tfc  hi*,   the  witness, 
in  a  day  or  so,     shortly  nfterwaraa*  he,   the  witness,  insti- 
tuted the  present  suit  on  the  note  in  question,     Sometime 
in  tearoh  or  April,  192*3,  the  defendant  told  him  the  receiver* 
ship  was  simply  a  friendly  natter;    that  it  did  not  *oa.a.  that 
the  Company  *oul4  not  pay  its  bills,  and  that  the   claims 
should  all  be  presented  to  him  as  Keoeirer,      he,   ths  witness, 
told  the  defendant  that  he  had  ill  the  notes  here,  and  that  they 
would  bare  to  be  paid  here;   that  the  defendant  said,  •All 
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rtgbt,  to  present  the  notes  to  him  at  receiver  in  the  fom 
of  ft  verified  ol&ls."     "And  along  when  the  laet  note  bs- 
cams  due  I  spoke  to  hi*  ebovt  paying  It  and  he  told  me  it 
was  on  file  over  there,  I  told  tela  be  had  to  pay  «y  client} 
I  told  him  1  had  put  *y  client  off,   as  he  had  requested,   for 
three  or  four  wraths  before  that  end  that  he  had  not  paid 
anything  on  that  not*,   th«t  we  ecu  Id  net  let  the  natter 
drag  along  that  my,     l  ha<3  a  copy  of  the  note  being 
susd  upon  here,  and  wailed  It  to  hi«  !■  Bseaaber,  l§8S« 
And  we  had.  received  nothing-  e&  it,  and  that  ae  wuch  as  I 
disliked  t©  do  eo,   I  wcmld  have  to  start  auit  against  him** 
the  defendant  was  the  axeeutiv*  officer  of  the  defendant's 
business,   the  Sennet t-Q'Conntll   Company,     The  note  in  ques- 
tion which  la  tfei  subject  of  this  suit,  see  sent  to  bia, 
the  witness,  a  year  before  its  maturity,  at  the  ties  the 
plaintiff  received  notice  of  a  receivership.     He  told  the 
defendant  he  had  the  note  here  in  Chleage,     The  three  checks 
given  in  payment  of  the  first  three  notes,  were  drawn  by  the 
Bennett-O'Connell   Company,  to  the  order  of  the  plaintiff;   the 
fourth,  being  for  H6T»l#9sms  payable  to  the  plaintiff** 
attorneys,  was  dated  August  IS,  1»?8,  and  signed  by  the  de- 
fendant as  Receiver* 

The  plaintiff  sailed  the  defen  ant  Ayer,  under 
Section  SB  of  the  tfunieipel   Oo^rt  Act.     His  testimony  Is 
substantially  as  follows*-    He  was  President  of  the  Bennett- 
O'Oonnell  Company,  and  ie  now  the  receiver,  being  appointed 
March  89,  19S3.     He  did    net  'snow  who  was  the  mowing  party 
in  creating  the   receivership;    that  it   started  spontaneously 
te  protect  the  creditors  and  stockholders,  and  whether  it 
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was  *  friendly  It  oeiversbip*  he  w*s  not  able  to  state. 
There  were  two  receiverships,  one  in  the  east  and  one 
here,  end  he  was  made  receiver  in  both  cases.     As  he  under- 
stood it,   the  receivership  was  resisted.     The  lettrr  of 
rferch  8,  (record  reoites  March  29)   eejie  into  the  office  of  the 
company*  but  he  would  not  see  it  unless  it  were  important. 
The  origins!  letter  did  not  come  to  bis  notice  or  knowl- 
edge.    Me  bed  Mints,   the  auditor,   turn  over  to  Phillips 
some  ol  la»,  and  Mints  received  a  remittance  on  some  eeilee- 
tlons.     The  notice  of  December  11,  \W9Z9  to  file  e  la  lam  with 
him  as  receiver  was  sent  out  tbrmngh  his  direction,  and  a 
claim  from  the  p'ainilff  |Ml  in,  but  personally  lie  did 
not  see  it,  thongs*  he  testified,  *I  believe  1  hare  seen  the 
claim  of  the  Eastern  Felt  Oompnay'' -  |m  connection  with  the 
receivership, *     The  note  in  ^uestl^n  was  not  with  the  claim. 
The  note  bears  his  signature,     n*  signed  it  on  behalf  of  the 
Sennett-O'Oonneli  Company,  as  president,  and  signed  it  as 
endorser,     when  asked  if  a  copy  of  the  note  .ens  filed  with 
hi*  as  receiver*  he  answered  that  he  0fmld  not  say  whether 
it  nam  or  not.     He  was  appointed  receiver  on  March  29,  1933, 
After  he  was  appointed  receiver,  be  alone  ban  authority  to 
sign  cheeks,      if  there  were  any  payments  sad*  on  the  notes 
referred  to  after  Hard*.  39,  1933*  they  were  paid  through  the 
company  by  him  as  receiver.     He  Knew  thet  Phillips  had  several 
notes,  as  attorney  for  the  Eastern  felt  company*  and  that 
he  was  demanding  payment  on  them  as  they  fell  due  from  time 
to  time*     Phillips  talked  to  hi«  about  the  aatter  only  once, 
but  talked  chiefly  with  Kiohoison*  the  Treasurer,     Phillips 
did  not  talk  with  him,  ayer,  after  he  was  appointed  receiver. 


m   ■> 


- 


■ 


m  ■■•■  ili 


■ 
9  ■     '     '"!v;     %\r=    ■■:  •■        ;.i8'.   mat***    9 


toll 

f  :•  ...    :m'« 


. 


-9- 

He  didt  not  know  what  notee  were  still  out* tending  when  he  wee 
appointed  receiver,  although  he  know  that  the  $1,000  note 
in  question  had  not  b*en  paid  by  Bennett-©' oaanell  Coapany, 
go  did  not  know  that  before  it  foil  due.     On  Starch  11,  1924, 
&  letter  signed  by  the  defendant  a»  receiver  for  the  (Jompany 
end  containing  the  initials  @.S«A«  was  sent  to  Phillips,  law 
fira,  and  oont&ined  the  following}*  "Your  letter  of  the  8th 
Inst*    just  reeeived  today,  beg  to  advise  that  I  ass  forward- 
lag  easts  to  ay  sttorneys  *  *  %  sad  will  you  please  ooaaanl* 
oate  with  them  relative  to  easae,*     He  knew  that  the  claim 
of  the  plaintiff  on  the  $1,000  note  w?sa  filed  fey  hia  as 
receive*  in  the  Federal  Oaart, 

His  evidence  when  he  testified  in  his  own 
behalf  is  substantially  as  follows?  -     fhs.-aarebsaaisa 
which  the  Bennett*©*  Oonnell  Qoapany  bovght,  and  whisu 
was  the  const  deration  for  the  note  ia  question,  consisted 
of  felt  wheels.     Since  he,   the  dafeadaat,  was  appointed 
receiver,  he  has  ba«rv  conducting  the  business  of  Boanett- 
©•Oonneli  buying  ana  selling'  goods,  *s.nd  paylag  for  thea. 
Xt  has  conducted  a  lar^y.  volume  of  trainees  sinew  he 
beoaas  receive*  tbea  it  did  bafore  his  arpoiataemt,     Me 
denied  that  Phillips  telephoned  hia  in  June,  1932,   that  a 
note  was  duo  on  Jure  9th,   or  that  Phillips  talked  with  hia 
almost  every  day  from  June  9  to  June  30  about  p&yaent  of 
a  note;   denied  that  on  or  *bout  December  19,   1923,   in  a 
telephone  o  nrersatioa  with  Phillips,  thelatter  said  hs 

would  haws  to  bring  suit  s.aiast  hiaj   denied  that  oa 
January  5,  1993,  he  told  Phillips  that  he  was  working 
out  a  plan  to  pay  all  his  debts,  and  for  hi*  to  give  the 
ooapany  a  chance  and  not  go  for  hiaj   denied  that  on  J*n» 
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ttery 6,  1923,  he  called  Phillips  up  and  said  he  would 
eend  bis)  »  cbeok  by  apcelal  d*liv*ry  that  day.     That 
eonveraatl^n,  he  intimated,  stuat  hnv*  taken  place  between 
Phillips  and  $ioholson*   the  treasurer  of  the  ooapany;   that 
Mieholacn  or  $lnts  were  handling  the  account*.     He  had 
nothing  to  do  vlth  the  bill!  pmyabls  et  ell  during  the 
whole  year  of  1S3S,  until  after  hie  appointment  as  re- 
ceiver,    m  denied  that  Phil  11  pa,  between  ifenrcfe.  9  and 
the  end  of  varca*  198$,   ami  led  bin  up  every  day  for  a 
cheek;   denied  »  oonwcrsnti&n  with  Phillip*  in  regard 
to  certain  col  lent  Ions.     he  had  a  conversation  with 
nstlltp*  in  which  fee  told  hla  they  h&d  eo»e  %oeo\int» 
and  he  vc-ld  hare  mats  take  the  anttcr  up  with  bin, 
Phillips*  hnt  that  nothing  wm*  s*ld  at  that   tine  to  the 
effect  that  t&epreceeds  of  those  saconat*  alj0tt  bt  apr.-li*d 
on  the  plaintiff '•  note.     MB  denied  that  Fhillipa  ©ailed 
bin  ap  on  the  telephone  and  expreeeed  Hi*  surprise  at  re- 
ceiving a  notice  of  the  receivership*  sad  denied  that 
shortly  after  the  tending  of  the  notion  of  the  receive  rthip* 
Phillip*  told  him  that  he  intended  to  look  to  bin  personally 
for  the  payment  of  the  not**-  on  his  endorsement,     lie  had 
no  conversation  an*  m©  sensual  cation  with  fhiliipa  after  h* 
was  appointed  receiver*     fhe  eoap&ny  at  the  tine  of  the 
receivership  had  nsssts  eqasl  to  twice  ite  liabilities. 
Mo  distribution  or  dividends  hats  been  node  by  his  as 
receiver  of  the  ©:;»p*ny,  and  no  general  creditors  have  h*«% 
paid  their  account*.     The  liability  of  the  eonpany  at  the 
tine  hs  was  appelated  receiver,  saeuated  to  shout  $39,000.00. 
Certain  s©-e*ll*d  iatst-aoeounts  have  been  paid  amounting  t« 
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about  -f 3,000. CO  o*  #4, 000,00,     k  check  for  1167,11,   dated 
august  Ift,  1933,   payable  to  Phillip*,   Mack  A  O1  Bryan,  and 
signed  &•*,*.,  as  liMt^f |  was  gi*«n  biwwn  the  jMI&ffl 
desired  to  <?urohase  more  felt  wheel*  froa  the  plaintiff, 
aad  Vse  r>laSntiff  said  they  woi  id  not  ship  any  wheel*  a.  0,3, 
until  th^re  m  a  settlement  of  ae<*©umte,  and  la  order  to 
get  the  wheels,  he,  the  defen-^nt,  got  an  order  for  eettling 
the  account,     U*  denied  Having  any  knowledge  that  he  hid 
been  sued  personally  in  say  suits  brought  by  tho  plaintiff. 
He  wee  president  of  the  Beaaett-O'Oonaell  Ooapany,  wut.  no* 
the  general  manager,     m  devoted  only  «  small  part  of  hie 
tiae  to  the  business  of  that  company,     the  other  Cutlass* 
he  had  w&s  tha  ayer-O'OcnBell  Obapaay,     That  when  the  re- 
ceivership wen  br©u#t  about,   those  two  companies  were 
joined  In  tme  suit, 

The  Question  arises,  ae  we  heve  said,  whether 
the  plaintiff  eoanlied  with  tb.e  law  Ml  $0  presentment  or 
notice,  or  1*  not,  whether  tb*  evidence  show*  a  waiver  of 
tnose  retirements,     The  note  was  payable  at  Winchester, 
Mass.,  and  eo,  as  to  presentment  for  pavaaat,  notice  of 
dishonor,  end  wairer,  the  law  of  that  stats  applies. 

In  Seorge  v.  Haas,  Sll  111,   3i3,   the  court  saidj 

*F*rties  are  presumed  to  contract  with 
reference  to  lag)  la*  of  the  state  where  their 
contract  is  to  be  perforated,  and  to  be  governed 
by  such  law  rather  than  the.  lav  of  the  State 
where  the  contract  V*l  entered  late,     this  rule 
has  been  declared  and  affiled  In  practically 
every  variety  of  contract,  including  bille  of 
exoheage,  promissory  netee,  &n$  check*  drawn 
in  another  State  payable  in  this,* 
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Section  106,   (Jhap.    107  of  the  General   Laws  of 
sassachusette,  1321,  provides  as  follows: 

*The  instrument   Is  dishonored  by  non- 
payment »hen  *  *   *  preeent«eat  is  excused 

*nd  t^e  instrument  ie  overdue  1M  unpaid.* 

Section  133  provide m 

"Hotice  of  dishonor  may  bo  waived,  either 
before  the  ties  of  giving  notice  hue  arrived, 
or  after  the  oaieaiba  to  give  notice,  and.  the 
waiver  may  be  express  or  implied,* 

Section  138  provides i 

*Botice  of  dishonor  is  not  required  to  be 

even  to  an  endorser  »  *  *  -where  the  endorser 
the  person  to  who*  the  instrument  is  pre- 
sented for  payment ♦* 

that  law  is  praotioslly  identical  wit    the 

law  of  this  State,     Chsp,  98  negotiable   Instruments, 
Sues  being  the  law,  is  the  contention  of  the  defendant 
aouna? 

la  view  of  what  the  ©tidsnce  shows  ©oooeraing 
the  protaae/fced  business  relations  between  the  parties; 
the  giving  of  the  trade  soeeptaaees,   the  transmutation  of 
then  into  a  series  of  notes,  and  the  giving  of  i  cheek;   the 
arrangement  JHHtf  throng  the  defendant,   that  those  antes, 
for  the  convenience  ©i   M  eeapnay  bf  ahiab  the  defendant 
waa  pr*  aidant,  should  cone  due  serially,   son  the  apart; 
that  none  of  those,,  eavs  one,  was  paid,  but  after  repeated 
requests  by  the  plaintiff,   or  one  of  its  attorneys,   that 
the  company  went  into  the  hands  of  the  defen  ant,   its 
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preeident,  as  i  receiver  before  it,   the  note  la  Queetlon, 
woo  due}   that  at  9M  time  It  Mnt  into  his  hand*  as 

receiver,  ho  know  the  note  was  inpald;   that  the  defend- 
ant  m  revivor,  on  or  nboutmurdi  31,  1938,  before  the 
noto  woo  duo,  sent  word  to  too  plaintiff  to  oaks  proof 
and  file  ito  ©lain  a^inet  the  company  with  him;   that 
ho  than  oallod  up  too  dof*  ndnat  and  told  him  he  intended 
to  look  to  him  personally}   that  on  ieoember  IM,  1923,  bo 
received  from  the  def*n</tent  as  Receiver  a  notice  signed  by 
the  latter  informing  him  that  ell  t  ©so  having  ol&ims 
against  the  Oompany  must  present  them  duly  won f led  to 
him,  the  Receiver,  on  or  before  ©eeembor  31,  1922,  or 
otherwise  they  mould  bo  barred  from  participation  in  the 
assota  of  the  eompmari   that  ths  plaintiff,  throu#  ito 
attorr.ey,  prepared  a  claim  and  mailed  it  to  fet  defend- 
ant j    that  on  Mar  oh  9,  1934,  vol<fe  wae  Saturday,  the 
attorney  for  the  plaintiff  sent  a  letter  te  the  company 
at  its  address  in  8hiseg»,  notifying  it  that  the  note  in 
onootlon  would  become  duo  and  payable  at  the  attorney** 
office  on  narom  9,  and  requesting  that  it  be  taken  oaro  of 
without  fail}  that  on  tuooday,  laxc*  10,  he  telephoned  to  the 
defen-L*nt  and  asked  him  if  he  had  received  the  letter,  and 
whether  ©r  not  he  was  sending  a  check,  »nd  the  defendant 
answered  1S*at  he  had  not  **oeiroA  the  letter}   that  he  then 
told  the  defendant  that  the  note,  the  one  here  in  cmestion, 
became  duo  the  day  bofore, en  Sunday,     and  that  a  cheek  would 
have  to  be  given  for  it  immediately J   that  the  defendant  said 
that  the  concern  was  in  bankruptcy,  ox  in  a  receivership, 
and  was  being  worked  out;   that  he  asked  him  *  again  to  hold 
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af f  and  give  hiai  a  ohanne  «o  that  Hm  c:npany  eould  Mip 
payment,  instead  of  going  after  Ma  personally;*    that 
the  plaintiff's  attorney  told  ths  fleas Httl  that  the 
plaintiff  bad  written  to  the  latter,  (the  plaintiff's 
attacraey)  **lf  •  desea  timas  &ne"  *be  tnmr  eaer*  ha  stoed 
on  that*  that  Hi  a  iastsrn  re  It  Ooapany  would  not  stand 
far  it}   tfcet  they  nauid  not  la  the  first  plans  have  taken 
the  eaten  of  the  company  wnaadorsed,  and  that  they  took 
then  only  »it»  the  ©ndorsenentj*   that   the  Aefmsent  in 
response  eaid  he  naali  take  the  matter  up  vitfc  hie  attar* 
nay;   that  on  tie  following  day»  the   .'lelatiff*  attorney 
received  a  letter  from  tfcs  defeat  *nt,  eigaed  hy  kin  as  *te» 
oelver,  acknowledging  the  receipt  of  the  plaintiff  *  a  attor- 
ney* a  letter  of  the  8th  last.,  and  advising  the  letter  that 
he  aaa  foreardiag  it  to  hie  attorney  sad  ma|iiitlng  plain* 
tiff*s  attorney  to  saej&aalsats  with  the  defendant's  attar- 
nay  relative  tber^ta,  we  are  of  ths  apialen  that  the  paai» 
tioa  of  the  defendant  la  not  tanaals. 

It  In  true  that  the  defeadaat  denied  nmay  of  &e 
thing*  testified  to  by  Phillips*  but  in  view  ©f  the  Judgaeat 
af  the  trial  judga  «n«J  the  propnsitlons  of  law  fetid  ay  hl«, 
we  as suns  fee  eons ii* red  th*  tastlaaay  of  Phillips  as  as r thy 
of  belief j  arnS  wa  find  nothing  in  the  reaord  which   justifies 
any  other  conclusion. 

The  dafen--ant  was  $sfl  president  m&  receiver, 
and  ae  an  ofiloer  of  the  aarsrt  had  the  erne  tody  af  all  the 
property  of  the  ©©«psay,  and  he  alone  haa  tfc*  ripbt  and 
authority  under  the  eeurt's  orders  to  aake  psynsata  out 
af  fens  cosspany'e  ea«aaa#  end,  farther,  at  the  tine  the  note 
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neturcd,  and  he  had  been  informed  of  that  fact,  he  t*~ 
quested  MM  plain tiff**  attorney  to  held  off  and  give 
bin,  personally,  a  chance;   snd  that  aeooafto&ttion  vat 

given  hln.     Kla  office  and  position  as  to  the  soaps  ay 
after  the  receivership  was  not  limitsd,  as  Vag  that  of 
the  treasurer  in  the  ease  of  Msimrd  frost  Cto.  v.  rurbueh. 
24$  Hens.  190.     In  that  case-  the  evidence  ah  oat  4  that  the 
treasurer  was  not  active  in  the  management  of  the  corpora- 
tion*    la  the  instant  case,  not  only  was  the  defendant,  in 
reality,  the  active  si*>ae$er#  but  as  receiver  he  knew  of 
the  obligation,  m&  that  it  ens  due,  and,  further,  and 
acre  iatport&nt,   that  it  eo«ld  not  be  paid  but  by  hta* 

Our  attention  is  directed  to  Phlgps  v.   Harding,. 
7©  Fed.  477,     In  that  ease  the  court  a  aid,  *thnt  insolvency 
is  no  excuse  for  failure  tof  notiee  of  dishonor**     Sere 
the  aridenee  stairs  that  tfae  plaintiff's  olala  ia  not  based 
upon  tb?>  theory  that  the  mere  fact  that  the  company  was 
in  the  hands  of  a  receiver,  dispensed  with  'presentment  snd 
notice,     the  oonpauy  nay  or  nay  not  have  been  insolvent; 
that  la  uniaportsnt.     In  our  view  of  the  evidence,  wMen 
wa  have  est  forth  above,  there  was  'What  might  be  called  the 
equivalent  of  presentment  and  notloe,  and  certainly,  at 
least,  that  which  was  tantamount  to  an  overt  intentional 
waiver,   fucker  Mftj.   Co.,  v»ffrlrbanfca*   et  el,  98  itass.   lOlj 
Qprner  v.   Pratt,  138  Kass.  44o. 

Finding  ao  error  in  the  record,   the   Judgment  will 

be  sf firmed. 

affttMlaV 

taoMsos,  p.j.  ais  oiommor,  j.  ooxcsm. 
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tat  FKoru  cr  IN  Mtn  o?  EliMW     » 

Defendant   in  Error, 


atoaca  FMacma, 


Plaintiff  la  Km 


or  OfcICA.'*0, 

2$10X.A.  670 


Opinion   filed  Feb.    3,    1926, 


t,   imitm  TaTUm  delivered  the  opiBim  of 


the  court. 


On  tannery  If  j  UKI|  Mi  infornmtion,  upon  I  ears 
toeing  obtained,  was  filed  in  Hn  #uni«i$s*l    (feurt  by 
Char  1m  K»   8*11,  charging  that  the  defendant,  .««  or  go 
f&ahorg,  on  January  11,  193§,  and  64  other  days  *  feeing 
at  ta*t  tin*  *  tilt  it  MMI  tearing  a  lawful  wife  then 
living  *  and  Bern  Ice  Record,  a  single  Mann,  unlawfully 
end  wrongfully  die,,  lire  together  in  an  ©pen  state  of 
adultery  an<!  fornication,  in  violation  of  Section  11, 
Paragraph  83  of  Chapter  88,  Oenill»s  Revised  £<tatutaa  of 
1981.     On  the  sa«e  day,   the  defendant  appeared  in  p#3P» 
son  #nd  r*iv*d  a   ^ury  trial.        is  bond  was  fixed  at 
•1,  -'00,00,  and  the  cause  Mt  for  trial  on  January  81, 
1985.     The  defendant  pleaded  not  guilty,  MM  on  t.fee 
date  a*t,   there  wee  a  trial  before  the  court  without 
a  jury*     o^  January  83,  1986,   th«  court  found  the  def«nd> 
ant  guilty,  as  charged,  end  sentenced  him  to  confinement 
in  the  House  of  Correction  for  the  tern  of  fifteen  days* 
this  writ  of  error  is  prosecuted  to  reverse  that   ^udgsent. 
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It  It  contended  for  the  defendant  (1)   that  the 
evidence  did  not  show  that  tte*  Alleged  crime  •eenrred  la 
the  01  ty  of  Ohlongn,   Oouaty  of  Oook,  and  state  of  Illi- 
nois;   W   *h»^  *&<*  evidence  failed  to  prove  the  erime  of 
adultery;    (5)   that  the  evidence  failed  to  prove  that  the 
defendant  erne  a  married  van;  *,nd  (4)  that  the  trial  judge 
erred  In  permitting  Charlotte  Faaborg*  wife  of  aeorge 
Fanner  g,  to  te- tlfy. 

The  evidence  ©omelet®  of  the  testimony  of 
Lydla  fU  n*ciivoy,  vho  managed  a  ©7  apartment  hotel*  or 
rooming  bouse,  at  ©361  loodlawn  avenue,   Mn1d>im   at  11  and 
©•Oonnor,  two  police  officers  who  arrested  the  defendant! 
Wearer,   father  of  the  defendant*!  vtflsf   Charlotte  Fa&oorg, 
the  defendant »e  wife,  and  Beraiee  peoord,  with  risd*  it  ie 
olalned  that  the  dmfaB^tiat  lived  in  1  atnte  of  adultery, 

weaver  testified  that  hie  dnv^iter  Lottie  and 
the  defendant  were  named  about  eight  year*  ago,  at 
Oedar  Hapide,   Iowa,  end  that  he  wee  present  end  saw  the 
marriage  eeremony  performed  et  hie  hone  ey  1  pfOa<JMM| 
that  he  new  the  marriage  liomae,  and  he  eaw  the  *lnl?ter 
pake  out  the  oertlfieatn,     the  evidence  of  Ufearlotte 
Faaborg  le  thst  ahe  and  the  defendant  were  married  In 
August,  1916,  in  Coder  Rapids,   Iowa,  at  her  parents*   hone; 
that  she  knew  Bernioe  Beoord  for  ateout  two  and  I  helf 
ye»,re  et  Cedar  B'api da,   Iowa,   and  saw  her  frequently;    that 
she  eaw  her  in  oonpany  with  ner,  th«  trltneas*e  hu»o.*,nd  a 
number  of  times;   eas*  her  in  the  drag  store  ^isldte  *ss  kept 
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by  hsr,   the  wltnees*s  husbsnd;    saw  them  go  into  the  in ek 
roost  of  the  stor*  before  sjftfl  efter  working  hours;   that 
•he  saw  the*  together  in  Chicago,  in  the  store  where  her 
husband  worked;    that  eHe  see  her  at  4601  stalden  *  venue, 
in  Ohioago  and  that  on  that  occasion  she  talked  with 
Bernice  Record,  and  the  latter  told  her  that  she  had  a 
lot  of  correspondence  with  the  defendant*   »ad  showed  her, 
th/r  witness,   the   letters;    that   Bernioe  fteoord  said  she, 
the  witness,   oould  here  all   the  letter*  if  she  w&nted 
then,  and  haa&md  them  to  her.     The  mwidenfe  of  the  wit- 
ness Lydia  F.  ttellToy,  who  managed  the  rooming  house  or 
hotel.  Is  to  the  fallowing  effect;   that  on  Sunday,  January 
4,  19?5,   the  defendant  and  Bernioe  Record  ammo  to  the 
hotel  and  asked  tor  a  room;    that  one  showed  thw  some 
rooms,   and  they   finally  selected  Room  31,  on  the  second 
floor  in  the  rearj  that  the  woman  said  th&t  the  WtwmtagA 
was  working  nights  &tk6  he  had  to  haws  a  Quiet  room  in  the 
day;    that  the  room  was  selected  by  both  of  them;    that 
the  defendant  paid  ft&r  $m«0Q|    th&t  the  rent  of  the  room  was 
about  18.00  a  week;   tfent  thsy  did  not  stay  tilers  on  tfeet 
Sunday;    that  too  woman  em  mm  back  on  Wednesday  and  paid 
#3.00,   the  balance  of  the  rent,  and  she,  the  witness, 
gawe  her  a    receipt,  presuming  at  the  time  that  she  %nd 
the  defea  Nftt  worm  husband  sad  wife;    th&t  she  did  not  see 
the  defendant  a$ai&  until  Friday  morning,   when  he  and  the 
woman,  between  9|30  %nd  10  o'clock,  went  out  of  the  hotel 
together,  and  aftor  that  she  did  not  see  him  again  until 

about  two  o*  clock  a.m.  on  January  IS,  when  they  were  both 
arrested;   that  she  did  cot  see  the  soman  after  she  paid 


-     ' 
■ 


. 

...               ."    •}'  '• '.' .(    :  ■"■' 

. 

' 

*&V  «*4>t    fc.1#     S 

♦ 

|    fJUfc* 

• 

■ 

, 

mm  mac-: 

rf*«f  at**?  f*ft  *«#•  ,&l  *i  ,-««*r,  « 

.:«K»«   V'tf    9**    .t-;.;t 


#3*00  on  sedneeday  might,  until   (flat  next  Friday  morning, 

the  evidence  of  Sail,  sergeant  of  police,  le  to 
following  effeot:   -     that  about  10:50  of  tat  evening  of 
Jnnuary  11,  19&6,  no  MM  glwea  a  warrant,  baeed  on  a 
oontleint  nade  by  gra*   F&nborg,   and  later  that  night, 
about  18t38  a.m., after  wilting  aeroae  the  afreet  from 
6351  fcoodlawn  avenue  for  aometiase,  tnjin  the  defendant 
»nd  Serai©*?  fcaoord  enter  the  hotel;   that  after  waiting 
until  1:40  Monday   morning,  ho  went  over  to   the  building, 
and  after  sating  incroirice  of  .Mrs.   MoXlwoy,  went  up  to 
the  defendant  #§s  rooa  on  the  second  floor}    that  he,  to* 
gather  with  the  other  officer,  ©>Scnaor,  west  up  to  the 
room  In  %te&tlon,  rapped  on  the  door,  s**d  when  it  wan 
opened,  he  *a&t  in  aith  the  officer,  o'Ooanor,  Mai  Mrs. 
msborgj   tbat  when  he  wt&t  into  the  root*,  lb?  defendant 
wan  in  hie  pa^aaae  and  ier&ioe  Eeoord  was  in  bed;   that  he 
told  then  to  get  their  clothes  on,  and  that  be  bad  a 
warrant  for  then  and  that  he  wta  going  to  take  then  to 
tee  voodlan*  INA4M  Station;   that  they  dressed  and  acre 
taken  orer  to  the  station;   that  he  asked  then  If  they  were 
married,  *nd  they  said,ue;     that  be  aakea  the  defend. nt 
if  the  eoaaa  wae  hie  wife,  *nd  he  said,  no;   tnat  at  the 

tine,  Bernlee  <*eoord  wse  there,  and  «he  did  sot  «ay  any- 
thing different;   that  ehe  aaid  "aha  and  lira.   Faaborg  bad 
enough  by  this  time,  Mel  ahe  ought  to  cult;*   that  he  naked 
the  defendant,  *why  he  hadn»t  got  a  divorce,  and  he  eald 
his  Hfe  would  not  give  it  to  hinj*    that  be  had  a  converse* 
tion  with  Bernlee  Heeord;   that  he  aeked  ber  if  it  wae  not 
unladylike  to  take  another  wnmea's  husband  away  froa  her 
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*nd  liv*  with  him  mi  a»n  mud  wife,   »nd  «he   snld#  *If  you 
lows  ft  tt&n  you  rill  do  anything  for  bi«,» 

The  record,  show*  that  it  MM  agreed  between  counsel 
that  the  testimony  of  O'Connor,  ft  police  officer,   would 
be  the  *a<se  as  that  of  sergeant  Bell. 

Tho  lljUiim  of  S^raic*  Record  lc  to  tit  following 
efftett-  That   she  lived  st  4§8»  freoln*     avenus,   Shioagoj 
that  aha  newer  l*f»d  vltn  tho  defendant  as  busbanl  and  wifoj 
that  she  knew  bin  for  llmi  two  »ad  a  half  JoSHf,  and  knew 
hiw  in  the  Holt  of  lownj   that  tUt  in  by  profession  ft 
stenographer  and  ft  dancing  teaoneri   that  on  January  *,   «he 
eoooatpenied  the  d*fen.'.iaat  to  ©S51  woodlasn  &venu*#   and  there 
MM  Mrs.  iollvoy,   tho  nana as*  of  the  rooming  house,  or  hotel; 
that  the  defendant  did  all  the  talking;   th»t   eh*  did  not  tell 
the  manager  that  her  huab^od.  wanted  ft  Quiet  nine*  to  eleep, 
nor  did  «ho  istrodne*  h*r*elf  as  the  wife  of  the  defendant} 
that  »h*  went  there  on  iedneaday  ■flifiilill.  and  mid  fS.O© 
to  the  manager,  and  got  ft  receipt,  VfMOk  her  request,  msd* 
out  to  the  defendant;   that  »he  had  no  further  oemve  reaction 
with  th*  manager;   th&t  oh*  did  not  go  there   th&t  night  sad 
occupy  the  room  with  the  def«*ni$at$  th&t  she  left  the  premises 
about   eleven  o* clock  on  Friday  morning  with  the  defendant} 
that  on  uonday  norning,  about  ltseo  A.M.   «he  met  the  defend* 
ant  et  the  47th  atreet  •!**   atntlon;   that  »he  had  been  teaching 
dancing  at  the  national   Dancing  Academy,  »t  431  South  eabnsm 
Aioni   that  the  had  a  Mitt  bag  with  her  and  things  that 
ah*  used  for  evening  dancing}   that  ehe  stayed  that  night  at 
the  defendant's  room,  where  the  polios  arrested  her}   that  ahs 
aeverlived  with  the  defendant  prior  to   that  time,  and  had 
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ner*r  held  herself  out  to  be  the  wife  of  the  defendant; 
that  she  did  not  tell  the  p  Hoe  offioer  th»t  the  defend* 
ant  has  her  husb&nd,  nor  did  eh«  or  the  defendant  clga  her 
aamm  on  the  register  of  the  hotel;   that  on  the  corning  of 
January  9,   ehe  went  to  th«  hotel  to  meet  the  defendant, 
?*nd  did  so,  m&  walked  out  of   the  v  ©tel  with  him, 

(1)     The  fcvfcftMMKi  sufficiently  shows  that  the 
alleged  Illegal  acta  w*rt   committed  In  Chio*-gft,   Oook  Oownty, 
HI  tail i i   The  information  alleged  it;   the  police  sergmant 
lifftlftill  that  fee  lived  in  Chicago  and  was  a  serges&nt  of 
police  of  the  fifth  District,  «ad  Msf  girem  a  warrant  for 
a  violation  of  the  Chicago  code,  which  he  served  at  6361 
*  oodla*n  & venue  by  ar  roe  ting  the  defendant;   the  oaee  wee 
tried  before  a  «r*idge  of  the  gmaitinmi  Court  of  fttOTgl 
from  that  the  record  contain*,  we  are  of  the  ©pinion  that 
the  venue  was  sufficiently  proven.     JMttJBI  W*  tBMJJi  EMI 
111.  3SS;  yeooio  v.  Mcintosh., JMB  IU.   ftOS;     ffelnfeera  v. 

Biatoi  *«*  in,  is, 

(3)     Did  the  evidence  sufficiently  show  that  the 

defendant  ®n&  Bernloe  ftecerd,  a  eingle  women,  lived  together 
in  an  open  state  of  adultery  MMl  fomleati  n,  in  violation 
of  lection  lit     *e  think  It  did,     The  testimony  of  Lydim  a, 
McZlvoy,  who  managed  the  rooming  house,  or  hotel*  together 
with  that  of  the  polios  officers,  seame  to  demonstrate  oon» 
cluslvely  that  the  orlme  charged  wae  committed.     On  January 
4,  1915,   the  defendant  *-nd  ft; mice  Eeoord  went  to  the   totel 
la  question  and  asksd  for  a  room.     They  were  shown  several 

rooms,  and  finally  selected  Room  31,  on  the  second  floor. 
In  the  rear,     «hen  selecting  the  room*  Bernloe  tteoord  told 
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the  manager  that  it  na*  neee»s»ry  to  haw*  &  oniet  room  mi 
th*  defiant  worked  night*.     Apjmreutly,   the  room  MM 

selected  by  both  of  these.     Thereat  agrmd  upon  Mi  P#00 
ft  Wll.     Th*  JMffHtHWrt  p»trt  down  15.00.     That  day,   Sunday, 
they  did  not  etay  after  selecting  the  room,  bat  on  th* 
fill  till!  ttednerdny,  Beraiee  MMMRfl  went  to  the  hotel  *nd 

pail  the  »W|ir  f&»00,   the  b&leae*  of  the  week's  -eat,  «nd 
took  ft  receipt  therefor,     The  ir.nftg*r  testified  that  M  th* 
time  she  daslt  with  them,  they  appeared  to  toe  Hlttlmwl  &a<5.  wife, 
th*  MHtftgt?  did  not  see  the  defendant  n**!*  until  Friday 
moral  ng,  *t  wkimn  tfcJIi  eh«  caw  both  the  defendant  Mat 
Bernlee  Baeord  leering  th*  het«l  between  BjS©  and  1©  e*  clock. 
She  sine  anv  thess  late*,  snout  2  ©•clock  1».  the  morning  on 
Jmnttfeyy  13,  whioh  vae  the  tin*  wb#n  they  were  beta  srv«s  tad* 
TH*  police  officer*  saw  the  Iftrftwftftffit  and  Barnlne  jjigmij  eater 
the  hltnn  about  1:40  lloadey  sensing,  *nd  after  making  in* 
oulrie*  of  the  manager,  fee  and  QlCteasaer,  aanthe*  ?»lie*  officer, 
went  to  the  rooas  on  the  saeen*:  floor,  where  -they  tQ\m&  the 
defsmdemt  la  hi*  pejsnan  mi  Bemiee  Ranord  in  bed.     They 
wore  then  arr*et«d*     That  *rid*ne*#   in  our  Judgment,  emit* 
overwhelmingly  desonetrates  that  they  were  guilty  of  th* 
oxi»*  charged, 

(3)     Bid  th*  eeiden.ee  show  that  the  defendant  wen 
n  married  «an?       the  testimony  of  ftaavvr,  the  father  of 
«r».    Charlotte  Fseborg,   the  alleged  wife  of  th*  defendant, 
is  that  they  w*?re  married  about  ei^ht  year*  prior     to  the 
trial,  end  that  the  ceremony  wen  per^oraed  by  a  preacher 
at  'ie,  the  *ltnes**s  heme,  *t  cedar  lapim**   Iowa.     He  says 
that  they  llwed  together  a*  husband  and  wife  in  Oedar  Repida 
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until  About  ftaXj  1,  1834,  vb*o  they  on«e  to  Chicago,     He 
further  stated  that  At  the  ti»e  th«y  w»  earrled,  be 
sew  the  w.rrl&ge  license  md  sow  tit*  minister  tut  out  the 
certificate,     fhat  ertdfuee,  uncontradicted,  we  think:  is 
sufficient  to  prow  the  Ferris  go. 

(4)     It  ie  urged  th»t  the  trial   judge  erred  in 
permitting  Charlotte  Fmaborg,  wife  of  aeorge  faeborg,   the 
defrnlKnt,   to   testify,     the  record  shove  that  aortal*  QVW"* 

tlans  were  put  to  sbaxiejttw  r*^o»rg»  and  were  objected  to, 
but  without  any  re&son  glwen.  Mi  thet  later,  After  *  ool- 
loouy  between  court  end  counsel  no  to  the  right  rf  the 
wife  to  testify,  It  wws,  evidently.,  agreed  that  her  testi- 
mony should  go  in  subject  to  objection,  end  be  ruled  upon 
In  toy;  MM§  tfcst  thereafter  no  ruling;  ftf  «Bde«     fhere  la  no 
doubt  that  the  evidence  w*a  improper  ss  to  the  huab&ud  and 
wan  proper  fee  to  Sarniee  Record,  but,  as  both  eases,  by  agree- 
ment* were  being  tried  together,  and  the  trial  judge  said  he 
would  not  consider  the  wife»a  t^-timeny  as  spinet  her  husband, 
we  ere  of  the  opinion  that  this  contention  le  untenable. 

finding  no  error  in  the  record,  the  judgment  will 
be  *f  firmed. 
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The   People  of  the  otatu  of  Illinois,  defendant  in  error,  v. 
lice  Record,  plaintiff  in  error.   ^en.  Ho .  30,264. 
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40I.A.  670 


for  appellants. 

for  plaintiffs  in  error. 

for  appellees. 

for  defendants  in  error. 

delivered  the  opinion  of  the  court. 


tfbarlotte  Fa&borg,   oberglag  that  the  defendant,   Sernioe 
Reoord,  on  ^mnuary  11,  199ft,  and  ©n  ©*fc*r  days  -  betng 
At  that  tlM  ft  siftgjLo  women  -  aad  George  F«*ab©rg,  being 
a  aarried  aan,  unlawfully  »nd  wrongfully  lived  together 
la  an  ©pen  ate- to  of  adultery  sad  fornication,   in  riola- 
tioa  of  lection  11,  l^reprapfc  89,  0h&i»ter  98,  Genii! '• 
UHiii'l  IIHUllUl  of  1981,     Oa  the  seae  day,   the  defend- 
ant appeared  in  peraoa  end  waived  a  jary  trial.     The  bond 
of  the  defendant  wae  fixed  at  |1,00C.Q0,  and  the  ©auee 
tot  for  trial  on  January  81,  1985.     the  defendant  pleaded 
not  guilty.     Subsequently,   there  was  a  trial,   tbe  defend.* 
sat,  Bernlee  r<e©©rd,  and  one  George  Faaborg  being,  by 
agreement,  tried  together,  and  a  ^udgaent  f lading  tbe  defend- 
ant, Bernioe  Record  guilty,  ne  ©barged,  and  sentenelng  ber 
to  ©©nfineaent  in  tbe  House  of  oerreotion  for  tbe  tern 
of  fifteen  days. 


31  -  502*4  *r  '  .^,~*^ 


TBI  storix  or  rm  btati  of 
XLUIW18, 

»efen~»nt  In  error, 

T. 

BWXlCt    B*00ftD, 

flnlntlff  in  Rrror. 


IRflO*  TO 

or  naoMt, 
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Opinion  filed  Feb.    3,    1326. 

Mt«  IWimi  mum  deiirered  the  opinion  of 
the  court. 

On  January  1$,   1925,   an  in  tarnation,   upon 
leave  being  ©bt&lnsd,  was  filed  in  Hie  jftfilltffttft.  Court  by 
Charlotte  Fm&borg,   charging  that  the  defendant,  Serai  oe 
i?eoord,  on  January  11,  1986,  end  on  ether  days  -  being 
at  that  tisa*  a  single  women  -  sand.  George  g&aborg,  being 
«  serried  Ann*  unlawfully  end  wrongfully  lived  together 
in  en  open  state  of  adultery  and  fornio* tion,  in  viola- 
tion of  faction  11,  Paragraph  8$,  Ipptit!  218,   6»feill*e 
Revised  Statutes  of  19S1«     On  the  sans  day,   the  defend- 
ant appeared  in  pereon  *n&  waived  a  jary  trial*     The  bond 
of  Hie  defendant  *as  fired  at  tl, 000,00,  and  the  oauee 
eat  far  trial  on  J»nuary  31,  19S5.     The  defendant  pleaded 
not  guilty.     Subeequeatly*   there  was  a  trial,  the  defend* 
ant,   geraloe  record,  and  one  George  Faaborg  being,  by 
agreement,  tried  together,  and  a  judgment  finding  the  defend- 
ant, Remise  Record  guilty,  as  charged,  and  sentencing  her 
to  confinement  in  the  House  of  Correction  for  the  tera 
of  fifteen  days. 
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The  record  of  UMi   court  sheas  that  on  April 
3S#  1926,  on  sotion  by  Bemice  'Record,  plaintiff  In  eri-or, 
this  cause  was,  on  May  11,   1938,   consolidated  with  the 
cause  bearing  General  *u*ber  30363,  for  hearing,  - 
the  record*  sbstraots  and  briefs  filed  in  General  dumber 
30263  to  be  taken  and  considered  as  those  In  cause 
General  tlunber  30304 •     «e  have  this  day  handed  down  an 
opinion  In  the  e&uee  of  the  reeole  of  the  J'tate  of 
Illinois  ▼,  George  ffoaherg,  ©encr&l   fc'unber  30&63,  which 
is  decisive  of  this  case,  and  which  Is  here  adopted  as 
shoving  the  reasoning  of  the  court  applicable  to  the 
present  case. 

The  ^udgsent  is,  therefore,  affirmed* 


raoMBos,  p.  j.  *»d  ©♦oosfica,  j.  aosoiau 
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TOWER  nifWlTirflK  OGHPafY,    Inc., 

Defendant  in  Error, 


BRlDGJtKmT  ftmUTIJRjr.  OOHPAHT, 
JtfLIUS  jABEUUlaS  and  WJLLUM 
IUGKTOSMAH, 


ERnoo  TO 

WMtmMto  MMJKf 

0?   CHICAGO. 


Plaintiff  la  Irror.  #240'     .A      f^  ^ 


Opinion  filed  Feb,   3,    1926. 


MB.  JUSTICE  TAILOR  dcllTOrod  the  ©pinion  of 

the  oemrt, 

ffcia  t®  an  appeal   by  the  deferent*  William 
f»iet©r»an,  ^ iliui  J*neii*ana«,  and  the  Bridgeport  r^rai- 
ture  Company*  from  a  judgment  obt&ined  a^inst  then  in 
the  »uatcioal  Court  of  Ohieftgo,  in  favor  of   the  plain- 

tiff,   the  To«*r  rumltnre  Company,   in  the  eu»  of  $181*      • 

On  Ouly  18,  1884,   the  plaintiff,   the  Tower 
furniture  C©«pany,  filed  n  etateasent  of  «lal«  against  the 
defeni&at,  the  Bridgeport  furnltnre  aoapany,  aa  folloomi 
*tb»t  the  defendant  1»  indebted  to  the  plaintiff  in  the 
mm  of  t^e  Hundred  Eighty  One  Dollar*  (flSl.OO)   for  furni- 
ture aold  to  the  dofeu --ant  at  it*  apeoial  inetanee  *nd 
recueet;   a  detailed  itemised  ata  tomcat  of  the  srticle  of 
furniture  for  which  tfele  cult  ie  commenced  haa  b««n  for* 
v&romd  to  tho  defetvisntj   defendant  accepted  the  furniture 
*nd%reed  to  pay  the  mm  of  One  Hundred  Sight jr-one  ($181*00) 
Ooll&re  for  %h»  same,  but  although  frequently  r*oueBtei  to 
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do  so,  baa  neglected,  failed  *md  refused  so  to  do,   to  the 
damage  of  the  plaintiff  la  the  sun  of  Two  Hundred  (fSOO.oo) 
Pollers,  wherefore  he  bring*  thisgult."     attached  to  the 
statement  of  claim  was  an  affidavit  of  claim  that  the 
aaouat  due  tfew  plaintiff  from  the  iefeanaat  was  #181  •      • 

On  <fal?  18,  1934,  a  summons,  directed  to  the 
dofen  lent,   the  Bridgeport  Furniture  Company,  was  lemxed, 
and  a  ;b**cuently  returned,  shewing  service  on  the  bridge* 
port  furniture  MMgMgf  by  delivering  a  copy  thereof  to 
w.  K.  Fiektonaan,  agent  of  the  Bridgeport  furniture  Company. 

On  ♦Inly  St,  19S4,  &  default  1*8  eatered  against 

the  defendant,  the  Bridgeport  Furniture  Opapaay  for  went 
of  soapfMixanot*  and  Judgment  entered  in  favor  of  the 
Plaintiff  la  the  mm  of  $181.00. 

Oa  July  30,  18384,  an  order  vas  eoterea  vacating 
the  default  sao1  judgment. 

On  August  6,  1984,  oa  motion  of  the  plaintiff. 
It  «ae  ordered,  *taat  all   re  cor  da,  papera,  aad  proceedings 
la  this  oaua*  be  and  they  are  hereby  aasadmd  by  making 
Julius  Janeliunas  Mi  iillisa  Piektorman  additional 
defeau&ats." 

Om  August  7,   19B4,  an  order  was  entered  rhieh 
ooataiaed  the  fallowing;     *K©w  come  the  parties  to  this 
cause  and  th  reupoa  this  cause  ooaes  on  la  regular  course 
for  trial  before  the   court  *itfcov;t  a  3ury,   and  tflM  Qotrt 
having  hoard  tee  evidence  andUM  arguments  of  counsel,  aad 
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being  fully  advised  In  the  premises,  entere  the  following 
finding,  to-wit:     We,   the  jury*   find  the  issues  against 
the  defendant*,   Julia*  J*nelinnas,   Bt|.li—  Fiek  terpen 
end  Bridgeport  Furniture  Goapany,  and  assess  the  plain- 
tiff »s  damage*  at  the  sum  of  One  Hundred  Eighty  One  end 
Be/lOO  Hollars  ($LSl»GO)*«     That  order,  aloe  shows  that 
motions  for  I  new  trie!  end  in  arrest  of  judgment  were 
made  and  overruled.     It,  ale©,   shows  that   judgment 
was  entered  on  the  finding,  in  favor  of  the  plaintiff 
and  against  the  defendant,   in  tbe  sun  of  $181, 00  and  costs , 

faere  in  before  us  only  the  00  .mon  las  record; 
no  nil     of  exceptions  having  been  filed. 

It  Is  contended  for  the  defendant  that  the  state- 
ment of  claim  does  not  sufficiently  state  I  cause  of  action. 
As  the  statement  of  data  nils  ft*  the  amount  of  the  indebted- 
ness to  be  1181,00;  that  that  indebtedness  fas  for  furni- 
ture sold  to  the  def>n  ant  at  its  special   instance  end  re- 
quest;  that  the  furniture  was  accented  by  the  defendant,  and 
it  agreed  to  pay  therefor,  and  has,  so  far,  failed  to  do  so, 
it  is  m  opinion  that   the  statement  of  slain,  eepeoially 
as  it  is  in  a  Fourth  Olast  ease,   sufficiently  informed  the 
defend  at  of  the  nature  of  the  Plaintiff '•  claim. 

this  court  in  aecfluna  v.  qiUesnle.  337  111.  hp?. 
400,  after  considering  this  subiect  generally,  held  that  all 
that  was  rehired  in  such  a  ease  was  *a  statement  of  eufficient 

faots  reasonably  to  inform  the     efen  ©.nt  of  tmt  claim  against 

him,  and  thai  it  ia  not  necessary  to  state  sufficient  facts 
to  make  tat  a  amuse  of  ration.* 
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It  le  further  contended  that  the  order  of  the 
Court  of  August  6,  1.034,  *th*t  mil  records,  p*  pars  sad 
proceeding*  in  this  cause  be  end  they  are  hereby  «ut«nd«d 
by  making  Julius  Janeliunae  and  Willis*  Piektorman  »  '  1- 
tionel  defendant*  herein,*w*a  lneffeotir*  end  d!3  not     result 
in  making  them  parties  to  the  suit,     With  that,  we  cannot 
ogre*.     The  §giftt  that  wm  entered  on  the  next  day  reel  tee, 
*»©w  eoass  the  parties  to  tin  eaus*  and  thereupon  thin 
esneo  cones  on  in  regular  course  for  trial  before  the  court 
without  e  |ury#  «»d  the  court  having  heard  the  evidence  end 
the  argument*  of  counsel  sad  being  fully  advised  in  the 
premise*  *  *  **.     Fro©  that  we  are  bound  to  ***ua}*t  in  the 
absence  of  a' bill  of  exception*  storing  anything  to  th« 
contrary,  that  Julius  Juneliuna*  and  Willi**  Plate tornna 
were  properly  nade  parties  defendant. 

The  Sitte  station  of  the  Prsajtiao  Act  authorises 
snendnents  at  any  tla*  before  final  jud#aent»  *  Introducing 
any  party  necessary  to  be  joined  as  plaintiff  or  defendant, 
discontinuing  as  to  any  Joint  plaintiff  or  Joint  defendant, 
changing-  the  form  of  the  action,  fcftt  in  any  asanatr,  either 
of  fore  or  substance,  in  any  process,  pleading,  or  proceeding, 
which  nay  ens  hie  the  plaintiff  to  sustain  the  action  for 
the  claim  for  which  it  was  intended  to  be  brought,  or  the 
def en  :»nt  to  ■&**  a  legal  defense,*     Hougjend  v.   Avery  Owl 

MBb  34«  Mi  *©»• 

Oouneel  for  the  itflwH&t  have  cited  fearer  ▼. 
*slooff«  93  8.  T.   «npp«  540,       The  court  in  that  cos*  quoted 
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vltb  approval  f torn  fiosd  V.   flood*  88  8.Y,    661,   the   following 
language;     *Tbe  mere  direction  that  those  parties  be  brought 
in  l<liiiif<|f  did  not  bring  the*  in.     They  were  not  represent- 
ed on  the  trial  fey  att©rn«y,  nor  were  the  defendants  afforded 
any  opportunity  to  anew*?  the  amended  complaint,* 

We  do  not  anew  went  tb«  snowing  was  in  the  ^aod  ease. 
tent  ae  in  the   instant  ease  the  common  law  record  recites  that 
the  parties  were  present;    that  there-  wan  a  trial,  mas'  evidence 
and  argument*  aero  heard,  suad  as  the  record  shows  that  all   that 
took  place  after  the  order  nssadlng  the  record  as  to  parties, 
we  feel  fecund  to  conclude  that  the  new  dsffn'ant*  «ere  tenth 
properly  Mads  and  ©coast*  parties,  ?aad  hesaac  eufejsst  to  the 
Judgment  that  was  entered. 

Although  in  the  or i giant  atatsment  o*   slain  the 

Bridgeport  Furniture  Company  was  the  only  tfflfmiftantfj  #hen  th* 
order  of  August  8,  1984*  was  entered  amending  all  therecor.a, 
papers  and  proceed! ago  in  the  cause*  and  a  trial  followed  that 
in  which,  as  ws  haw*  said,  the  cos»on  law  record  shows  that 
the  parties  sere  present,  it  cannot  now  fee  aald,  hearing  in 
mind  also  that  thia  la  a  fourth  class  cash,  that  the  state* 
neat  of  ol&isa  was  defective. 

tt  is  further  contended  thai  the  judgment  la 
erroneous,  in  that  it  dsaa  not  appear  to  no  feased  either 
on  the  finding  of  the  court,  or  the  verdict  of  the  jury.     It 
ia  true  that  in  the  order  of  August  ?,  it  is  recited,  •«•, 
the  jury,  find  the  issues  againet  the  defendants,*  although 
the  case  mm  tried  as  f ore  the  court  without  i  jury,     fhat,  w* 
look  upon  aa  the  result  of  inadvertence,  and  ae  nera  irregular* 
ity,  and,  therefore,  aa  hamlesa  error. 
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Finding  ii©  error  in  the  Mtiwrdt  the  Jtt#g»eat 
will  to*  affirmed. 


fH0M»08#   *>.,?•    A«U  0'GC«JtQft,   J, 
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STAt«  BASfK  0^   GMIuAGO,  ) 

e,    Corporation, 

"Defendant  In  Krror, 

V*. 

HOiUCS  I*.  BRAK->,   #,l^:  K03U.ISQ, 
RICHARD  FOSIIS8,   VThlXm   aRMi, 
LEOPOLD  SALTI?X,  JPAJTL  LjSKKHaROT, 

Plaint  if  fa  in  "..rror. 


MR,   PHK3T!)I»iG    '        '  m  JiATCJOTTT 

SKLrofcSD  sub  cpuia*'  of  the  court, 

Ihis  writ  of  error  k&»  pusfl  out  toy  John  kgcliing  und 
Hi  chard  He  ids  to  secure  the  reversal  of  a  fMflPMHli   motored  on 
Beeeretoer  It,  1^23,  reviving  &  prior  |*t40MMKt  entered  £®eesber  7, 
19X5,     The  proceeding  was  toy  scire  facias,    ml   ae  personal   service 
«ai  not  ototained  upon  John  *L©*iling,  one  of  the  defendants,  am  at- 
tempt was  »<f  to  got  juried  lotion  of  hi  is  p*r»on  toy  constructive 
service. 

Plaint  iff*  in  orror  *r&tt»  that   the  proceedings  WMNI 
wholly   insufficient  t@   confer  Jurisdiction,   Mfti  the  plaintiff  has 
not  appeared  in  this   oottrt  to  support   the  Judg»ent  rendered. 

Section  43  of  the  2'raetiee  Aet,   3iai th-j !urd  ftevisod 
statute!  1925,   chapter  11© ,  p.   1957,  provides  for  constructive 
service  In  proceedings  to  revive  a  judgement  toy  scire  facias.     It 
declares   in   cutostance  that  where  the  plaintiff  sV.&il   file  sin  affi* 
davit   showing  that  the  defendant   "reslaes,   or  hae  gone  out  of  the 
state,  or   io  concealed  *ithij»  the   st&te,    sc    that  process  carrot  tot 
•erred  upon  him,   an«i   stating  the  place  of  residence  of  such  defend- 
ont,   if  known,   ■**    then,    in   m>   esse,  notice  to   KM  3ef rmdant  *.sy 
be  given  toy  ptihli«»tion  and  »all   in   the   saate  manner   as  is  provided 
toy  statute  for  notice  in  like  e%eea  in   chancery." 


■ 
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The  previeiona  of  the  Chad*  eery  *ct  vttfe  regard   to   eon- 
etruatlve  eeryiee  In  auoh   oaaaa  is  found  in  aeetior;  IS,   Smith-Burd 
Hev.    tte>t«,    chapter  .532,   p.    329.        That   eeetiaB  ©re/videa  In   euh  a  t  ars  ©• 
that  the  clerr   shall   tflftif  rjuhli  ©attar;   to  he  malt  lr,   ttjHI  e.evspfe.pai' 
in  hie  county  ©f  a  cutlet   containing  tha  «*»e?  of  the  pax-flee,    th* 
title  af  tire   court   mi  the  time  «M  plxce  of  tha  return  of  tha  euaa- 
esare  la  the   ©*.«©,   and  th&t  fcfl   ah.  all   alae  within  tan  day  a  of  tha 
firat  ©tthlicatioa  of  auch  bo  tied  aend    a  gffy  thereof  fey  Kail,   ad* 
dreared  to  aueh  iftfffcfttKt  wheee  slaee  ©f  res idee ©a   |i  stated  in  tha 
affidavit.     Tha   eaati^n   IVrthar  ©r©videe  that  tha  certificate  of 
the  olerk  that  he>  haa  *ect  tha  nsttiea  in  T»uT»-ye.nc«*  ©f  thill  eeetion 
shell  h*  evidence. 

The  plaintiff©   in   error   eon tend  that  hoth  affidavit  and 
notiea  were   Insufficient.      Tha  affidavit  was,  we   think,   defective 
In  that  it  failed  to  etat»  that  earvSce  could  not  h*  had  trpsn   the 
defendant,   John  Knelling,      the  notice  «*•  also   defective  in   that 
it  emitted  t©   state  the  time  snd  place  ©f  tha  return  of  the  writ 
af  eeira  faoiae. 

Oth iff  arrora  are  alleged  mA  argued,   hut  it  will  not  fe« 
neeeaeary  t©   consider  the   aa&e,  a  a,  fey  raaaen  ©f  th*  defect©  ate.tadt 
the  court  wae  erhelly  without   Jurisdiction,     strict   IjJlffl I iillif  with 
at&tutory  provision©  ia  neeeeaary  to  $iv«  a  eourt  Juriadietien  ©f 
the  ©strtiea  in  caae  of  attempted   constructive  eervloe.     Kaffanlel 
▼•   tggaHi i  w   Xll«   22*'*  Carrel^  v.  qreMer .   M$  Hi.   378;  fcjtH 
▼  .    JWfljjJ *   3.S9    ttA*|    ?S4;   Iddy  ^.  JEt^y,.    30*  111.,   446. 

for  the  error     Indicated  the  Judgment  la  rav*raed. 


Johcetoa  *ad  MoSuraly,   JJ',  ,   concur. 
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Plaintiff  In  'Srrer,        ) 

TO. 


IKXX.XG  U&UHI,    fraJlag  as 
Italian  &  Oreek  Product*  0g«, 

Befe^ant   in  irror.        ) 
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.  R,   PRUtlBXSS   JiVTXOS  fcoTCKSTT 

-  axvaRBw  09  0ffgKHNI  *I  the  court  • 

Plaintiff  in   »mt  *M  the  plaintiff  in  Ue   trial 
court  anl  brou&ht  on  actlen  on  the  cane  against  ftfei  defendant, 
trading  u  the  Italian  A  Svgfft-  Fro  duct  a  Co.,   09  agrg$»i   that  hating 
theretofore  enjoyed  a  good  ttaiae  *md  reputation,   tho    i«fen5»r,t,    b*A* 
triving  nut  n&Xleiously  taltgmtlBg  to  injur©  hiss,  on  or  about  August 
21,  1915,   in  lb©  City  ©i  ufcile&go,  @g**t?  ©1'  Cock  and  State  of 
Illinois?,   be  for©  one  ©f  the  Judges  ©f  tb©  Municipal   court  of  the 
City  of  abieag©,  falsely,  maliciously  and  without  re?*e<-.*K,hl©  %n<! 
probabl*  eauM,    charged   the  plaintiff  ©itfe  kavlng  JiTHWfSjisif   e©~ 
bezrlad  ana  appropriated  t©  bis  own  wee  the  mm  ©f  $318  belonging 
to  the  defendant j    that  with  like  Sialic©  en*?  ©ith©  nt  probable  cause, 
the  defendant  iHrtgWi   the  Jur(?;e  io  issue  hie  warrant,   *>nd  that 
under  and  by  virtue  ©f  thle  WKHNKt  and  also  by  warrant  ef  extradi- 
tion iif*»ed  by  the  jgf-WWBWMF  ef  the  State  ©f  Illinois  umS  M  iffMMNMl 
to   MM  Qov^mor  ef  t.b©  State  ef  Michigan,   •©*•*!  tteg  felflf  to 

©•  arrested,   imprisoned  and  fc*r»t  In  prison,   «nd  UMii  the  plain- 
tiff to  bo  takon  to  the  City  of  Jhioag©   in   |fcg  ousted;/  gf  an  offi- 
cer of  lav,  t©  give  bill,   ©%#»J    t.at  following  the  *rr*sst  th#  •-!•- 
f «  ..'.ant  o&used  plaintiff  to  be    **)*»■  before  esvsral   llftgfM  of  the 
Munlci »•©   court  of  Chicago,    to  be  examined  touching  the  supposed 
offenee;    that  finally  uron  the  hearing  it  was  adjuiged  that  th© 


; 
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plaintiff  m%v  net  guilty  Iff  th«  supr>e«3ed  offense,  mid  plaintiff 
wa©  ihereunen  5tsafcar|g©?5  ©at  ef  eustouy,  sj*4  the  prosecution  it 
wholly  tcHMM   *U*4   determined* 

g«ff&*J|ft¥t  by  his  attar*,*?-,  WUL11<vm  &-<*vlgato, 
fileHI  a  «\1<~h  ef  not  gtt&M^f  an 4  a  further  p&ftft  of  the  statute  of 
limitations.      The  praeelpe  in   the  suit  wa«  filed  on  iievenfcer  14, 
1922,   and  on  October  7,  l$ttg  Willia;.  n'avl^uto  withdraw  his  ftp* 
pearanee  a*  attorney  for 'the  ;Iefsnda»t.     ffe©  s&a©  aa&e  ©t»  for 
trial  before  ft  5  cry,  <sbtft%   returned  a  verdict    for  Hsft  defendant, 
on  wMch   the,  ©curt   e«t«r«4  jwdjaeat  for  costs  affiafaftt  the  s>lain» 
tiff.     At  a  later  date  an.  atteqot  was  Mftij  by  the  a&t,ort.«y, 
Savig&fce,  who  had  withdrawn  froi  ttee  €»ae,  t©  satisfy  the  easts  of 
record. 

It  is  argued  Mast  the  so art  erred  in  rue  living  the 
testimony  of  a  witness   i©r  the  (Nsf sBd&Bit ,   who  had  regained  in  the 
sjjMjfs  roeas  while  evidence  was  being  heard,  notwithstanding  the 
order  of  the  ennrt  excluding  witnesaeo;   that  the  verdict  is 
gainst    the  weifrrt  ef  the  evidence,   and   that  the  eeurt  erred  in 
refusing  to  give  the  Jury  certain   in  e  ftffft  at  Lena  requested  by  the 
plaintiff,     the  instructions  mre  not  preserved  in  the  'bill  of  ©*» 
sections,   Had   are  not   therefore  subject  to  review  of   this  court, 
jBMMBsU  ?«  n$M*  ^8  ill.,  4J&,   MB©  Maho.a.  v.  HMMfte   aas  &** 
Aj>p.   178. 

We  shall  not  ,11  sous*  the  weight  of  the  evidence,   as 
for  other  obvious  error  the  Judjnent  m*st  be  reversed* 

the  evidence  submitted  in  the  ease   IsB&ftl  to  show  that 
plaintiff,  Unarro,  had  been  employed  toy  the  defendant  as  a  traveling 
salesman!    that    this  employment  h.«*4  ceased  and  plaintiff  had  begun 
to  work  tm  another  firm;    that  while  in  the  eswpley  ©f  the  defendant 
plaintiff  sad©  a  loan  ef  money  t©  the  defendant,    taking  hie  note 
therefor,  isteleh  was  not  paid  or  wfci©*    was  paid  only  after  it  was 
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transferred  tc   *  third  party,  *ho  brought   suit  thereon;    that  after- 
ward the  defendant   charged  that  plaintiff  bad  eollect«*d  fron  the 
custssiers.  of  the  defendant  the  ajaount  of  eertain  bills  »«d  had 
failed  to  remit   th*  proee«»ds   thus  eel  looted  to   the  defendant. 
The  defendant  upon   the  trial   introduced  eel  dene*  tendinis'  to 
Justify  the   eharge  against  plaintiff. 

On  redlreet  examination  of  defendant,  over  the  objec- 
tion of  plaintiff  the  court  reoeieed  in   ewidanae  a  letter  which  the 
defendant   testified  he  had  root  Wed  from  on*  Carbon*  HhTfWgh  the 
nail,   in  answer  to  a  l»tt*r  written  by  the  defendant.     This  letter 
wat   dated  Att£BAt   1*,   1915,    an*!    state** 

*Wr,  i^nghii      Saw*  reoei^ed  your  letter  and  yea  saa  he  cure  of 
what  I  reeomajend.     Today  I  bawe  been  eirer  W  A-:.ent*<aaran*  and 
toolr  «t  half  *  day  t©   find    this  Mil,   at  the  end  we  finally 
found  it.     Beet  regard*,  JPaul  Carbon*. 

On  or  about  next  week  will  send  seme  *aoney,  baaia  ee  alow, 
be  patients* 

Over  objection  of  p*a£*tiff 'a  attorney  this  letter  wae 

read   tc   the  Jury,   and  the  witness   then   stated,   in  response  to 

farther  question*,    that  he  had  received  a  bill  nark**  paid  by  the 

plaintiff,  Guarro,   and   that  this  was  the  bill  he  had  testified  about. 

The  letter  wao  the  statement  of  a  third  party,  not  under  oath,  written 

in  response  to  a  letter  of  Dfes  d<sjVn -'&?-. t,  which  is  not  in  ret dene*. 

It  was  ondcnvtedly  error  to  reoeWei  the  Iff  Iter  in  evidence.      $*J*3I 

*«  MKk^kM  im  ,p£»t  in  in.,  las. 

for  the  arret  indicated    the  J«40a*at  is  reversed  an*  the 

cause  renanded, 

RBTTSRSIS  Jftl  BSKAKtikd, 

Johnston  and  K e&nrely,   JJ. ,   concur. 
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IDAHO   mVOHATXITO   COWAnY, 
•  corporation. 

Appellee, 


A.  K.   WSLCH  «adii.   C   'ffgLCK, 
doing  business  as  %'elch  A     eloh, 
ft  copartnership. 

Appellants. 


AFJPSAL  FROI* 

wjiiciiPAL  cotm* 
©y  chxcaog, 
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fit.  PftSSIXHKG   mHiW  BATCSm 
&IU1BHBD  THE  ©JP1KI01  OF  ?HI  COUHf  • 

On  trial  by  the  court,   there  was  a  finding  and  Judgment 
for  the  plaintiff  in  the  mm  of  #2,a?5.&8. 

Plaintiff  is  a  corporation  of  Id^he  and   the  defendants 
a  copartnership,  doing  business  in  tihioagn  m«  general  eemmlssien 
merchants*     the   ol&im  of  the  plaintiff  was  for  the  proceeds  of 
certain  care  of  prunes  shipped  by  plaintiff  to  d*fcnd*nts.     The 
affidavit  of  merits  alleged   that  the  transaction  with  reference 
to  these  prunes  was  with  one  Vanderberg  and  not  with  the  plaintiff, 
and  further  thstat  the  request  of  Vanderb«3rg,  defendants  remittsd 
the  proceeds  of  the  sales  to  plaintiff,  and  thxt  plaintiff  eoeepted 
the  r  mittanoe   in  settlement  of   the  account. 

Objections  of  the  defendants   to  certain  evidence  offered 
by  the  plaintiff  in  order  to  show  the   condition  and  quality  of  the 
prunes   at  the  tine  the  shipments  arrived  in  Chicago  were  offered 
and  were  sustained  by  the  court,  nevertheless  the  first  contention 
of  the  defendants  here  is  that  evidence  of  these  conditions  was 
nosossary  in  order  to  make  a  priaa  facie   case  for   the  plaintiff, 
and   that  &«   there  is  no   such  evidence  in  the  record   the  Judgment 
should  be  reversed. 

An  examination  of   the  statement  of  claim  and  affidavit 
Of  merits,  however*  discloses   that  no  issue  was  raised  on  the 
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pleedings  ae  to  the  condition  of  the  prunes,  and  It  w»s  therefore, 
HI   think*  unnecessary  for  the  plaintiff  to  offer  evidence   to  that 
point.       An  Issue  in  that  regard  did  arise  on  the  plodding*  in 
!»•  3*  Upton  A  Co..  Inc,  v,  gsgve;,  123  Ya.   241 1  on  which  defendants 
rely,     -gain  it  le  argued  that   the  transactions  in  question  were 
with  one  Yenderberg,  who  anted  independently  end  on  his  own  Recount, 
and  not  me   the  agent  of  the  defendant*  •     This  point  1»  eta  ted  in  the 
argument  of  defendants  out  not  in  the  points  nade  in  their  brief. 
The  evidence  searing  upon  that  point  is  not  pointed  out  or  discussed 
in  the  argument.     3ven  a  eaeual  examination  of  the  evidence,  hew 
ever,   indicate ■  thrt  the  court  wus  justified  in  finding  that  Yandei- 
barg  acted  as  the  authorized  agent  of  defendants  in  the   transaction* 

After  the   eale  of  the  last  ehlunent  of  prune s  about 
Ho venber  21,  1922&   defendants  sent  to   the  plaintiff  a  memorandum 
shoving  several  shipments  and  the  helanoe  due  to  plaintiff  of  $236. 8» 
and  also  enclosed  a  cheek  for  th- 1  amount*     There  is  no  dispute  as  to 
the  correctness  of  this  statement.       ?l*Uttlff*s  ©lain  ariose  out  of 
the  fact,  which  seems   to  ho  conceded,    that  Yan&trberg  (Ml   to   several 
of  the   shipments  received  the  e«me  u?*en   the  guaranty  tfcnt   the   same 
would  sell   at  a  given  price.     It  is  undisputed,  as  w*  understand  it, 
that  certain  of  the  shipments  did  not  sell  for  a  price   sufficient  to 
meet  the  guaranty,   and  defendants  contend  that  they  had  the  right  to 
deduct  the  amount  of  their  loss  on  the  nhipnents  guaranteed  from  the 
proceeds  of   selos  of  shipments  which  were  not  guaranteed* 

^'hen  the   check  was?  first  received,  plaintiff  took  ths 
natter  up  with  the  agent,  Mr.  VanderVrg,   and  Inter,  no  hs  was 
absent  frost  thet  territory,  plaintiff  on  <June  9,  X9ZZ9  *?ret©  to 
defendant  explaining  its  position  In  th*  natter,  and  ct&tlng  that 
because  of  the  difference  between  then  plaintiff  was  still  holding 
the  cheek*     Upon  the  trial,   the  check  was  turned  over  to  the 
defendant,   the  court  at  ting  to  the  parties  that  unless  it  was 
turned  ever,  he  would  reduce  the  judgment  by  the  amount  of   the  chock. 
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The  defendante  contend  on  authority  of  Pay-luellyjta 
IMJMEI  Cq»  T«  'gfellooo  1.   iicrrel^.   177   III.  App.  page   30,   that 
tii»  retention  of   this  check  w&*   for  on  unreasonable   length  of 
time,   ti«d  ae   «  irttter  of  lew  const!  tuted  an  record  and 
satlefcotlom. 

There  wee  nothing  in   the   check,  nor  in  the  mono random 
which  accompanied  it,   thmt  would  indicate   to   the  plaintiff  that 
if   the   check  mi  retained  it  would  he  in  nnti  of  action  of  plr-lm- 
tiff*o  claim,  or   that   the   acceptance  of   the  check  hy  plaintiff 
would  ho  upon  thr.t  condition* 

The  diopute,   &»  o  matter  of  fact,  had  not  yet  erlaen, 
and  there  waie  «vld^nce  from  which   the  court  could  find  that  when 
it  did  ovist   the  matter  was  promptly  taken  up  with  the  assent  of 
defendants,   ond  afterwards  in  his  ubooaee ,  the  plaintiff  wrote 
fully  to  defendants  explaining  their  position  in  regard  to  the 
matter* 

Ao  pl&intlff  points*  out,   the  memorandum,   which  mi  Intro- 
duced in  orldenoo  and  ^hieh' accompanied  the   eh<?*ck,   does  not  ewon 
purport  to  he  &  eales  account.     Ho  letter  w»s  <?neloeed  nor  any 
Other  statement  mad©  hy  defendants,   which  could  have  put  the  plain- 
tiff upon  notice   that  the   acceptance  of   the   check  would  ho  con- 
sidered as  a  settlement  of  a  disputed   account*     The  retention  of 
the   check  without  cashing  it,  undtr  ma  ah  circumstances,  did  not 
amount  to  an  accord  end  oatlof action*     ffduth  3ide  Coal  Co.  w.  gross, 
1ST  111*  App.  318.     £ee  alao  ateldtmaan  ▼  .  Joe*  Lay.  234  111*  84 j 
iOfetern  im^on  R.  a*  Go_.  t»  Franklin  Smj.th.   75  111,  4v6;     Rockford. 
lock  I»l*nd  a  Jt.  Louis  a.  a*     o*  t.  Rose,  72  111,  183}     Ronton. 
Union  Co.  t.  Iarlln  &  Orondorff  Co..  117  111.  App.  622*     The 
judgment  la  affirmed. 

aMMMPs 

Johnston  and  Mc-urely,  JJ«,  concur* 
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.    I  ng£H  18  kATCKBTT 

iau.xmxs  tux  ©iPiMafe  »f  «re  count. 

The  plaintiff  in   t&«  trial    oourt   a?$)»%lft   from  an  order 
entarei  unen   tin  ^eiion  wf  dafatMawt,    eirifcing  tVfti&tijf? *i  amended 
statement  ©f   claim  and   diemleeing  iiint   suit.     %%  appears  irom  the 
order  that  it  «as  entered  ttpon   the   theory   that,   the  plaintiff's 
amende*   ttntsMtfit,  3id  not  set   forth  a  &*wM  if  action. 

The  tte tenant  at*  claim  thus  *djlu%ed  insufficient 
WMBlftstiNl   of    fwo  par^r«njho.      the    first  of   thaee  ■    -i   that   on 

•r  aVaat  Way  I,   !<>r>9,  p&fttfetlff  delivered  to   tat  t*£ttl4tttt  a  certain 
numhT,    te*wit,   eight  thousand  pie  ton  rings  for  Dm  purpose  ol' 
haying  the  fttfWWtMtft   aell   tha  eassa   for  plaintiff  for  oath.   Nil   *ub- 
eeeuent   thereto,   tp~«?it,   an  or  about  June  %t   1$ :i£,    tne  defendant 
entare<3   Into  IMP   (MJpnWHWmrt  with  the  ©lutntiff  wbarahy  the  i>m£m£*mt 
promised   and   agreed    to  pay   tha  p'i aintiff  the   eu®  of  $aflKNI  upon   tha 
eale  of  said  piston  rings  hy  tha  ifetlMHftflitj    that  unrter  and  by  vir- 
tue of  eaid  agreement    tha  defendant   aol-i   tha  piatofc  rings,    but  hat 
refusad,  neglected  *mA  failed  to  pay  tha  plaintiff,   although  often 
reo,uas?.^d  to    §t   so,   to  hi*  damage. 

tha  second  paxagraoh   fHfJtfcl  of  what  in  eosuaoa  law 
pleading  is  taehnteally  designated   as  tha  eosaiaon  counts. 

the  teftu HmA$  contends   that  tha  o«*»tion  of  wiurtfetW  it 
was   error  to   strife  a  the   §&•!■  ia  not  pr*»p*rly  raited  upon   this 
record  h»«ausa  tha  ruling*  of   tha   court  arc  cot  preserved  "py  a  till 
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of  exceptions.      Xt   appear*,  however,    from  the  order  catered   that   the 
notion  to   strike  was  in   tho  nature  of  a  demurrer;   and  a  bill  of  ex- 
ceptions is  not  nce#e»ary  in  such   case  to  preserve  tho  question 
for  review  in  this  eourt.     Harmon  v.   Callahan.   286   111.,    M;   Cohen 
•%   nl.    ▼.    n?uca»n   Ot    al..    232   111.    App.    840  J    Hft  &  iSa   JBftJofrl  J— |U 
lM»   ▼•   v«   A.,    Pavls  Lumber  £0..   229   111.    App.   409. 

Tho  defendant   argues  that  paragraph  Ono  of  tho  statement 
of  claim  is  wholly  insufficient,   that   the  statement    shows  plaintiff's 
theory  to  he  that  defendant  was  liable  ae  a  faster  *nl  that  the  facts 
alleged  are  net  sufficient   to  establish  a  legal   nihility  upon   that 
theory.     The  paragraph  does  not,  however,    aver  that   the  relationship 
between  plaintiff  and  defendant*  oat  of  which  the  alleged  liability 
arose,   was  that  of  a  factor.      Indeed,   in  tho  opinion  of  a  majority 
of   this  court,   the  paragraph  is  so  vague  and  general   in  its  aver- 
nents   that,    construing  it  most   strongly   against   the  pleader  (as  we 
understand  the  rule  requires  upon  a  motion  to  strike  for  insuffi** 
oineey)   it  is  very  doubtful  whether  it   can  be  held  to   state  any 
eause  of  action  upon  .--my  theory  whatsoever. 

The  notion,  however,  went  to   the  whole   statement,   in- 
cluding the  second  paragraph  consisting  of  the  cowson  counts.      The 
dsfendant  asserts  that  the  common  counts  are  insufficient  under  the 
rules  of  the  Municipal   eourt,   hut  cites  no  authority  so  holding. 
Rule  15  of  the  Municipal   Court  provides: 

•iSvery  pleading  shall   contain  a  eonsise   ■tntSMRt  of  the 
ultimate  facts  on  which   the  party  pleading  relies  for  hie   claim 
«r  defense,   as  the  case  may  be,  but  not   the  evidence  by  which 
they  are   to  be  proved.      All   allegations   shall  be   as  brief  as  the 
nature  of   the  ease  will  permit,     ISvery  pleading  shall  be  divided 
into  paragraphs  so  numbered  as  to  be  readily  identifiable*,      'all- 
ure to   so  number  or  eorreetly  number  such  allegations  shall  gift 
no  occasion   for  any  dilatory  notion,  but   the  court  will  order  the 
pleader  to  number  the   ease  inetanter  in  proper   cases.* 

Hule  20  provides: 

"So   do;  urrer   shall  be  allowed,   but   the  court  nay,  on  notion, 
order  any  pleading  to  be  stricken  out  on  the  ground  that  it  is 
insufficient   in  law  or  does  not   comply  with   the  rule  of  this 
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oourt,  11  i^s.  JSlll  j£«Z  &ZJ3L  &  m*&  ,«ff»el,ri«  £r  £_S&lal  JA®*^- 
l2&  *o  he.  BMJ  * 

IBM  eoaBi«n   ectnte  aay  sot  be  specific,   and  la   such 
ease  the  court  would  no  4eubt  have  the  power  to  require  a  »©re 
specific  pleading  In  the  nntnrt  of  a  hill  of     ©*rt';  eulare;  hat  we 
hell  ere  It  has  nerer  heen  held  hy  any  court  of  review  in  this  state 
that  the  common  count s  are  an   Insufficient   etateiaent  of  a  cause  of 
action  as  a  matter  of  law.      Ifce   court,   we   tbinJt,   erred  in  so 
rmllng%  and  for  this  error  the  judgment  is  reversed  MM  the  cause 
remanded. 

KBrmmn  aid  rjk*akbsi>. 

Johnston  and  MeSurely,   JJ. ,   coneur. 
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arnvmsx)  m  ©fiuxoh  op  ths  cotmt. 

The  plaintiffs,  appellants  here,  recovered  a  JiiftpHil 
again* t  defendant  in  the  ssum  of  $838*16,  entered  upon  the 
finding  of  tht  court. 

They  contended  below  and  urge  here  that  they  were 
entitled  to  recover   the  further  sun  of  $1062*50,   with  interest , 
and  to  that  end,  prosecute  this  appeal* 

Yh«  controversy  grows  out  of  an  agreement  in  writing 
made  on  March  5.   1934,  between  the  defendant  hank,   M   trustee, 
party  of  the  firet  part*  and  ^tephania  C  ueuven  &w&  Bronielowa 
Szossewskl,  ae  parties  of  the  second  p«rt,  hereby  the  bank 
agreed  to  convey  by  a  trust  deed  certain  premises  described  in 
the  contract  for  the   total  consideration  of  #4250' • 

the  contract  stated   th?  t  #1062.50  was  paid  upon  the 
execution  thereof,   *the  receipt  of  ishieh  is  hereby  acknowledged** 
It  further  provided  for  the  payment  of  the  balance  in  monthly 
payments  with  interest  at  the  rate  of  six  -pttr  cent  per  annum,   the 
first  payment  to  be  made  on  April  %  1934,   the  entire  balance  with 
Interest  to  become  due  at  the  end  of  fifty-seven  months* 

The  interest  of  Stephanie  C.    rouvon  under  this  contract 
was  purchased  by  the  plaintiff*  Doberstcin,   after  the  execution 
and  delivery  of  the  contract,   and  under   circumstances  from  which 
the  court  was  justified  in  finding  that  he  had  full  knowledge* 


< 


t 


< 


■ 


■ :      ■:■ 


<         ;       v.    -        v.«V  :?_.    ,,yv:     ,    <;*.       *  g 


.':;  ■ : 


ts  ■  | 


••'  I 


. 


H 


-a- 

A  preponderant*  of  the   evidence  tends   to   show  that 
Sngoao      .     ouvan  w«s  a  member  of   the   firm  of  >>ouvan  and  Feigen; 
that  prior  to   the  execution  of  the  contract  on  about  M>rch  4f 
19  A,   the  plaintiff  t   i:ju>sj9voki«  paid  to  Jsmgene  jjouvan  the  nut 
of  $&3G.     £0i<v  did  not  at  that  tine  hare,  nor  had   she   theretofore, 
had  «ny   talk  with  th©  defendant  honk  or  with  »ny  of  it»  of  floors 
*J*out  the  .T.t/tter,  .%nd  the  payment  in  question  was  made   to  l>ouvsn, 
either  at  her  house  or  in  hie  off loo. 

The  evi&emeo  further  tends  to  »h»w  that  this  contract 
was  firot  ai&nfcd  by  the  parties  of  the  second  part  **nd  wao 
presented  to   thf  assistant  trust  officer  of   the  defendant  bank 
for  his  aignature;   that  the  trust  officer  signer*  the  contract  in 
behalf  of  the  hank*   thinking  At  the  tine  that  the  bank  had  or  would 
receive   the   £1068.5C   called  for  by  the   contrast.     aw  a  matt@r  of 
feet,  however,  Imuran  and  #elgen  itfcolvoji  this  money  and  did  not 
return  the  ssme  pggp  to  the  defendant  hmsik*     Therefore,  although 
the  contract  stated  that  this  aun  of   51063.  St'  had  been  received  by 
the  hank,   that  m,s  not  in  f&ct  true. 

7ho  plaintiffs  argue  that  I>suvaa  and  yeigen  w«r<$   agent* 
of  the  hank  in  this  transaction*  but  this  contention  is  disproved 
by  Ml  overwhelming  preponderance  of  the  evidence. 

After  the  execution  of  the  contract,  lire.  &*ess*iraki  son* 
tinned  to  Krtffl  ■iiifcly  payments  «hi«h  the  IttrfrtJntiwHl  hank  roto&mii 
and  continued  Bt  to  do  until  it  ro«ttftVo4  information  that  the  titlo 
to   the   property  MM  in  ma  oh  shape   th;?t  it  «ou.ld  h&  unvble   to  make 
oonvcysjice  of  a  god  and  sufficient,  title.     Thereupon  it  refused 
to  receive  further  payments  and  offeree   to   rtturu   those  payments 
which  had  keen  in  fast  made   to  it.     dobcreteln  purehfcfced  tht  Bouvam 
interest  in  the  contract  with  (a»  the  court  m*  justified  in  finding) 
full  knowledge  of  all   the  facts. 

The  plaintiffs  da  not  contend  that  evidence  was  not 
admissible  in  orn&r  to  show  that  the  amount  named  in  the  receipt 
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m%  forth  in   the   contract  wee  net  actually  recoiv«d  by  defendant, 
tat  do  contend  that  the  defendant  w^»  »  stopped  by  ree-aon  of  the 
c« ..eitcl  in  the   contract  from  setting  up   that  it  did  not,   in  f  ct, 
reeeiro   the   essount  of  cffsh  named  In  the   contract. 

The  f:cts,   however,   are  in  our  opinion  wholly  inf<uf f i dent 
to  base  nn  estoppel  theroon.     It  doe»  not  nppe&r  tfettt  the  plaintiffs 
rolled  upon  the  statement  in  the  contract  nor  that  the  bank  made  any 
etatement  with  reference  thereto  with  Intention  to  deceive  nor   that 
evidence  aa  to  the   *  otu&l  amount  reocivod  would  reuilt  in  any  frand 
upon  the  plaintiffs* 

The  »uit#  moreover*  la  not  brought  upon  the  contract,   out 
rather  baaed  upon  the   th#ory  that  the  contract  tens  been  rescinded, 
and  the   tit-fondants  aceuioooe   in  thie  view.     tJKWier   theee   clrou»iat(<noos 
the  plain  tiff  a  wore  on  titled   to  recover   the  actual  money  which  the 
bank  had  received*   and  for   this  amount 9   thfcy  have  remove-red   fragment. 
They  were  not  entitled  to  recover  more* 

what  righto*  if  any,   they  have  aa  flgsJMint  THifilH  ml 
Feigen*   to  «hom  th*  money  was  actually  paid*  cannot  bo  <S«tarmimo« 
in  this  suit  for  the  obvious  re«.eon  tb>t  Deuvan  and  Feigen  MM  not 
parties,        illllfl&n  y*  Miller*   383  111.   »U;     Tillotaon  v.  Mjtchsll* 
Ill  111.   SliJ;     -impldyors.  liability  Hsauranea   aon».  v.  KvWy 
Athlnoon  Construction  Jo..  19ft  ill.  App.  d*£. 

The  judgment  is  affirmed. 

MMUB»« 

John,  ton  and  lie Purely.  ».*•.  concur* 
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*R.   *K!3*tfnXMG   fttflNI  maTCHIXT 

&8x.rans?»  SHI  SPXffltti  $f  MR  cowt. 

This  Is  an  appeal  hy  the  defendant   firea  an  order 
denying  bit  action  to  'UarmlTO  a  preliminary  Inline t Ion  Issued 
upon  the  filing  of  the  bill, 

She  injunction   in  question  restrained  defendant 
Ms  agents  during  the  pendency  of  the  Mtll   from  Interfering  with, 
obstructing  or  stopolng  any  of  the  business  of  the  complainant  or 
Its  agents,   and  from  entering  upem  the  mrwftjMH1  •&<&!  HM  eiapleyee, 
of  floors  or  slants  of  complainant  were  at  work  foi    the  purpose  of 
interfering  with  and  obstructing  the  business  of  ecmol^ioant,  and 
from  gaining  entrance  to  sola  prejsalscp'  hy  threats,-  force,   etc., 
against  the  agents  and  employee  of  the  complainant,   and  from  re- 
moving  from  the  premises  any  part  of  the  property  or  machinery  of 
complainant,   and  from  damaging  or  Injuring  the  aame,    MMI  permitting 
continuous  trespassing  wp*n  sal4"  property,   «n^  from  eyeing  any  acts 
In   the  furthoraneo  of  any  eemepiracy   to  restrain  or  obstruct  com- 
olaioint  an*  its  ©fflcoro  and  agents   in  the  HHwoidi|lt|  •*  ***  Easi- 
ness and  affairs,   and  fron   congregating  along  and  upon  the  aide- 
walks,   etreots  anl  alloys  ad joining  the  premises  ©coupled  hy  com* 
slalaftiet  for  the  purpose  of  intimidating  officers,   ■#•■£•  or  employes, 
and  preventing  them  from  r«a?*rin&  th«ir  scrricaa  to  complainant,   and 
from  molesting  any  person  employed  hy  complainant. 

At  the  time  of  the  entry  of  the  order  denying  the  motion 
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to  dieaeivt,   the  ceurt   entered  *  further  ©rrter  that  defendant  might 

•without  prejudice  It    IBM  eights  ©f  either  the  ttHp&tiBtMt  or  the 

defendant   in  thia  protending,   eater  the  preiaioet  atM  at  the  rea*on~ 

able  oonveni<?ne*  of  ©oaol&inant   tol<*ly  far   she  purpoes  of  removing 

therefrois  sue     property  M  it  »ay  be  Mutually  agreed  by  complainant 

and  defendant   belong©  to   Mil  John  Sher&an  MeShaoney,  the  removal 

of  oaid  property  to  be  conducted  at  the  roaoonable  ©onvenionee  of 

temp  lain  ant. * 

'fhe  notion  to  AttttlYt  fw  euontrtta  by  the  annwtr 

and  certain  affidavit©  MM  ttlintft  wero  aloe   anted  tted  in  b«h«lf 

of  the  enttplainant.     Tfc©  record   It  wt&M&fctMt.j    ^l^-ou"     Hit  Insuo 

oaoffit  to  have  been  limited  by  the  court  It   tht  o/ueatiem  ©f  whether 

the  orolijsiisary  injunction   should  bs»  diaaolved,   ike-  eeneiieratltn 

of  the  east  u*>©b  it*  »«r.it»  Ittittg  reserved. 

Hho  material  fntftf  MffttV   It  he  that  the  flWajti  tliiiitit j 
is 
Gary  Manufacturing  (kwmiWVi/lll  111  in©!*:;  ctrptretlen,   m&  that  It  to 

the  oilier  of  certain  improved  roal   itattt  in   two  city  of  Chicago 

known  aa  »©t»  173?  end  1759  &©rth  Velio  ttrtet* 

The  ©arptratlos  w&e  or^anittd  a©  MArtlAitty  of  the 
Cary  Uanufao taring  0©*,   a  corporation  of  the  BttAt  of  JUow  York, 
practically  the  on  %  ire  ©tot*  of  rhioh  waa  owtiM  lay  S|*«cu:er  i*    Caty, 
wb©  was  aloo   the  ©*aer  of  -til  Hat   itoak  of  the  111 in© it  tftlgMftPM* 
tiet  irith  the  ©acee.otien  of  certain  qualifying  aharen  which  were  an- 
^oreed  in  blank  and  delivered  to  Mm, 

Tht  defendant,   John  I,  kcC«©©ney,   ia  an   investor  ©f 
certain  wire-tying  natal  tiff,   for   iMofe  he  obtsinM  p«t«mts  whltn 
wart  ther*»ft*r  purohaeed  by   the  Cr*ry  l'.n»ufft©ti;rlng  Conpany  of  Hew 
Yorfc  at  a  bankruptcy  Malt  M?  -Is  MMWCl**       BytmW  a*«   Cary  and  the 
deferment  thereupon  entered  into  •   contract  by  <*nieh  the  defendant 
agreed  to  acquire  and  secure  for  Cary  t  \ -t,    *.itlt  and   interact 

in  and  t©  certain  intent  lent  aa  specified.     This  tut  in  HtglBlhtl 


! 

art**  Bi*»   ♦* 


. 


19SS,   and  the  defendant   at»teet   "t  waa  to   del It**  to   the  Ca*y  Sianu- 
faeturiag  itff  YorV  a  eatimf  *otnry  portable  wire  tying  ■** 

ehina,   and   they  were  to  o*y  for   «n*  labor  .vid  material  used,   and  I 
wa*  to  Vomaadf  »y  Mil   for   iHfiffa  vfc-n   eca/.u  .*t*'T.  *     HM    'ef  end  ant 

%l«o  eeld  the  wir*  ?ro,'j"t»  "un-»   issla  for  the  i»«*  v©*>  ■Wjiata-llha*' 
on   •  oowrsleaioa  baaia.     ?h*  work,  of  defendant  v&s  don«s   hU  hia 
bufclneae   o^n^ucted  at  a  H*tp  lo«at*d  at  44$  Serth  falli  §tr#0)t  is 
the    oltjr  $f   Chl«n,ro. 

On  April  15,  |§&£,   the  Cary  Lug       .  wrota 

dofendant  ae  follo^ej 

#W*  fcftWt   tftiattgM    II   Wall    t«    OTganise    H    BSU  :  J     I     rru-ry  of 

our  **Ri  under  the  law  a  of  Illinois,  and  it  la  aeoeaeary  that 
at  lOMe  <jr.f:  ©t"  tie  orgamir^ra  eAd   if rector a  shrill  be  «,  .r*al- 

t  of   illiu    i»,    MM   m,    UKMftWfffftg    II  PK^Ml  we  WOaad  BUM  you 
&a  one  of  tie  erg&rlaer*  aa>d  alae  a  dlr actor  :ret. 

yoar.  floae*  tufa  I  a©  no  If  it  in  agreeable  for  us  to  use  your 
naaif-  as  an  officer  of  am*  earn any,  «4ao  as  a*0  cf  ihe  argtfia* 
aero.* 

The  Xllinole   aojspany  «&•  therefor©  organised  and  pur» 
©haeod  for  its  ©*a  «a»  the  property  located  at  1737-1  ?39  aartn 
#elle  «tr«#t.     Qa  any  l»,  |£i§g  tag  defendant  a**©*  hie-  ahop  to 
tinea*  jrtwlliig   and  he  continued   to  ©ea«py  them  until  a  few  daya 
prior  tl  the  filing  of  the  .bill  herein.     Me  poaqpied  ird 

floor  aa  a  real  dan©*,   gttd   th<*   firtt  flmr  MM  Vatd   aa  hi  a  ahop. 
The  precte©  nature  of  the  ag*«em*»«t  'by  which  h»  ©coupled   taea© 
prpslsea  is  the  ©entrelHng  oueation  in  thie  li tig at ion.       Xfc* 
oejapl&laa&t  contends  that  defendant  waa  aiavply  an  employ©  .and   that 
upon  his  ail  tamp  a  fee  days  prior  to  the  IggtwitHflj  of  the  ault. 
Ma  right  to  occupy  thee©  promisee  being  inei  dental  to  hi  a  employ- 
siant,  alao  ocaaed  with  the  taannlnatiaa  of  that  rclationeblp. 

fhe  defan4arit   m  the  other  hand  oont«snda  that  hia 
occupanoy  of  the  pre&iaea  waa  purauant  to  a  verbal  agreeasent  and 
amount s»d  to  a  leaae  of  the  prtjaiaea  vhich  oould  not  be  tertainated 
without  giving  notice  aa  required  by  the  etMhite.     the  defendant 
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cites  eases  to   the  effect   that  *  writ  of  injunction  may  not  be 
used  to   terminate  a  tenancy  of   this  sort,   and  this  le  undoubtedly 
the  lev,   as  la   such  eat*  a  complainant  foul  ^  have  e>  full  end  com* 
plete  remdy  at  lew,   while  to  put  defendant  out  of  the  possession 
of  pre^iees  by  ra«»an»  of  an  Injunction  would  result  in  depriving  hin 
of  his  constitutional   ri&ht   to  a  trial  of  the  issue  by  a  jury. 

A  further  question  in  the  case  is  whether  under  the 
facts,   as  the  MOM  a»*»sar,  the  eourt  was  justified  in  finling  that 
tho  defendant  had  been  injuring  oertain  saehinery  upon  the  promt* 
sot  belonging  to  the   eoMplsJjasojt   company,     the  evldeno*  uoon  both 
these  nolnts  le  contradictory,   and  w*  §$  not   think  that  ptmttug 
a  trial  upon  the  merits  we  should  express  an  opinion  upon  its 
weight   further  than  to   say  that    in  our  opinion  th«  ovi*«noo  on 
both  issues  was  sufficient  to  justify  fh«  oourt   in   continuing  tho 
injunction  In  ferco  until  the  issmep  sight  be   tried,     That  is  tho 
only  question  now  h<?re  for  our  determination,   MM  after  a  ojiite 
eareful  consideration  of  all  the  evidence  wo  think  the  Chancellor 
did  not  abuse  his  discretion  in  continuing  tho  orelifflimyry  injunc- 
tion in  forco  pond  tag  a  hearing. 

the  order  is  therefore  affirmed. 


Johnston  fm&  JttpSurely,   S3,  „   eoncur. 
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APPEAL   FROM  MTJKI<*rj»xL    'jOUIil 

©F  CHXCAiV  , 


XK#X*  TUCKKR  and  JOKK  K&SHBS,      ) 
Cop?Jrtr.ers  dclne  buaineee  as         ) 
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me*  vscuizaxKa  Just  loss  Kumtf 
BHUVSEKD  zks  opxjexoii  ©?  m  eowT. 

This  is  n  appeal  by.  frank  Cijalno,  plaintiff,  from  a 
Judgment  entered  against  him  mi  la  favor  of  plaintiff  for  costs , 
upon  a  verdict  of  a  Jury  WMH  tha  trial  of  two   eon  sol  Id  a  ted   eaese. 

the  pleadings  disclose   that  tine  !MN*PNftHMKQYtfal9  of 
Tucker  I  Eek«s.ea  was  *ra*<!  by  Gimlna  for   MM  purchase  price  of  sixty 
bags  of  garlic. 

Thereafter  fucker  NMt  f-okanae  «ued  Cimino  upon  claim 
for  daj&ages  for  the  Wili  i wf  i»gt»tf  of  307  oaeos  of  California  blaek 
olives,  which  Tucker  and  Keieenea  had  theretofore  contracted  t©  sell 
to  Glials©,  UNI  which  ha  had  agreed  to  buy.  The  statement  of  el  .aim 
sot  up  that  upor.  the  refusal  of  Glisln©  to  aeeept  the  clivae,  Tucker 
and  iCokeneo  sold  the  same  for  his  account,  res  ltio#  in  ■  lose  to 
thorn  of  $320.41,. 

©lain©  filed  an  affidavit  of  merits,   in  which  he  denied 
all  material  facta;   alleged  and   &verrG&  that  the  olives  tendered 
were  not  of  the  kind  and   quality  which  he  had  agreed  to  buy;   that 
he  had  offered  to  return   seven  easea  which  had  been  delivered,   out 
that  Tucker  and  Kaker.ee  refused  te  receive  the  sane,  whereupon  he 
placed  th*  same  In  storace,   WUi  that  the  storage  thus  furnished  was 
of  the  value  of  i§C-C.      The  affidavit   further  averred   that  on  or 
about  April  10#  fefftS,   upon  a  consideration  of  their  mutual   clains    «d 
demands.  Tucker  and  £oken«a  ^ere  found  Indebted  to  ©Imlno  In  the 
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©f  #143.53,  wkieh  au»i  was  paid  by  a  cheek   for  that  amount. 

The  oases  were  consolidated  and  the  issua   (submitted 
a  Jury,   -.'hick,  brou&ht  in   a  verdict  in   favor  of  Tucker  Mti  JUkanes, 
upon  which  the  $%/&&ut&%  was   snt*»«d.     The  evidence   auhwitted  dio- 
eloeed   that  there  *aa  oo   controversy  about   the  garlic,  and  that   the 
copartnership  was  ir«lobt*d  to  Ciwliao  on   account  as    that  tr;*ng»cti©» 
to   the   sfflount   alairuM. 

The  evidence   J'yrt  er  tflftftl  to    iiaeXosw   thai  a  eentra- 
versy  arose  between   the  i>arti«*»  about   ffci  elivoe,    and   that  on  April 
10,   19  S3,  Tucker  and  kokenet  sent  their   check  to  ftiitBj  Tor  the 
sum  of  |143,53,    the  check   stating  thereon   that    it  was  "in  full   set- 
tl«a«nt  of  all  obligations   to  ■/■at©.*     This  check  was  received  by 
Siaino  ok   the  following  day,   -an*  IMI  retained  the  sarae  an-?  held  it 
until  KftMp  the  baglnnlag  of  his  suit.     Thereafter,  on  April  85, 
19523,  ha  returned   tho   cheek    to  fucker  Mt4  Kokenat  through  Ms   at* 
toraey,  who  st  th#  esa&e  time  *rot«  itaftifeg  in   r-ubotun-eo  that  it  was 
returned  because  it  stated  that  it  was  in   full   settlement. 

Tho   controverted  f&ots  with  reference. to  the  olives,  we 
regard  as  settled  by  the  verdict  of  the  Jury,   mi  the  appellant  doee 
not  ars;ue  that  tho  verdict  is  sguinct  the  prepcntferanoe  of  the  evi- 
dence. 

&rror,  however,   is  assigr.ed  and  argued  with  reference  to 
the  instructions  £&**■  to  the  Jury, 

As  is  tho  usual  practice   in  the  Municipal   court,   tho  court 
instructed  the  jury  orally.     Th«   court  toll  the  jury  that  if  it  be- 
lieved frost  a  preponderance  of  the   evidence  that  Ci»in©   agreed  to  buy 
and  Tucker  and  kokenes  agreed   to  ©ell  and  deliver  30?  boxes  of  olives 
at  a  certain  price  and  of  a  quality  to  be  according  to  a  sample  sub* 
aitted,   nnd  that  Tucker  and  Lekenea  wore  ready,  willing  md   Able   to 
perform  on  their  paart,   -m*  CLaiae  wrongfully  refused  to  accept  Oliver; 
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ef  seitf  ©lives,   thou  lucker  and  Xokenes  were  entitle  I   to  recover 
damages  frost  Clmlne-,   if  any,   and   u>»t   the  measure  of  daw>t»g**s,   if  any, 
was  the  full   contract  or  ice  of   any  olive*  actually  dsiivesred   m&  ac- 
cept**J  by  Ciainc,   tsgether  with  a  further  sum  rtf»<J»ttilm  the  dif- 
ference»   if  wy,   fcetnreen   the   contract   pric&  of  olives  not  Accepted 
and  th*  mount  realised  by  Tue-frer  sjfcfttfti  |g    Mm  ro-saie  of  the 

olives,   end  that  these  daisaftea,   if  Tucker  9*4  fc.©ke«os  were  entitled 
to   them  rinler  the  evidence  and  Instructions  ef  the  court,    should  he 
credited   ■gMlftVt  the  sum  of  money  TneAer   «M  BtfcWMsa"  admitted  owing 
for  the  sixty  tag*  of  ff  rli  •..        Pt|r9fe  it,    &*t    "If  &  huy^r  wrongfully 
refuaes  to   accept  Merchandise  under  a  oentrast  ©f  »&1«*,   the  seller 
has  the  legal  right   to  re-sell   and  fWWWNW    I3MI  loss.   If  any,   from 
the  buyer.     Ib«  seller  is  boun3  to  act  in  09*4  faith  NMl  to   exer- 
cise fMSensslc  >1illg«n.ce   MM   care  in  itfHMfJj  the   re -sale.      Kg  may 
sell  at  public  or  private  sale,   and  it  is*  not   sesenUal   for  tiie 
validity  of  a  r  «-»»!*   that  no 'toe  he  givsB  Hi  buyer.  ■ 

It  is  ■ftgwefl'  tfeaA  the  .weaimrs  of  damages  was  incor- 
rectly ttattd  in  thio  instruction;    tknt  the  Measure  of  damages  is 
the  differ  once  between   the  contract  p*&&%  mA   the.  -aarikct  prints  &.1  the 
ti»e  an<1  pi  as*  of  delivery.     This  is  the  rul«  if   ®tvte4  in  &e  at  left 
64  of   the  Uniform  Smles  Apt,   ohaoter  U&tt  »ag«  WH#   PwHTl  Hi| 
Illinois  Hevised  Statutes  1928.     In   this  case,  however,  it  appears 
that  the  vendee  proceeded  MtAnr  section  do  o<*  i-iai  Act,  which,  in 
the  case  of  goods  of  a  perishable  nature  provides  that  the  vendor 
»ay  re- eel 1   goods  tm&  recover  fror  the  br*y©r  IsMggti  for  any  loss 
oceaeioned  by  the  breach  of  the  contract  or   the   sale. 

It  ie  further  HrpsKl   Uuft  the  court  erred  in   its  in- 
struction* with  reference  to  the  check.     v>on  that  subject  the 
court  told   the  Jury  that  If  It  believed  frwt  the  evidence  that  a 
fcHMl  C&ftl  dispute  existed  between   the  parties;    that  'lucJcer  and 
fcokenea  sent  Ciaino  a  check  In  full  settlement  of  all  obligations, 
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an'   further  tnaft  Cicino  retained  the  cheal  am  unreaermal-l*  length  of 
in  MU   •»*«   tl ian  v.-itho\it  ret un  Ins  It  to  Tuc&er     A4  E*k«MWf 

then  CitrJiro  accept?'    the   ch«*e*    an41  VMS  r.c  I  .  1 0  ;        at 

whether  or  R?>t   Claino  114  retain  the  ehe«k-  en  »U  :ie  i©i»gtn 

©1   Km  was  a  v-ircUon  of  fftit.        Further,    that;  whore   %  4©htor   »<r  .•  s 
it:    ©rocUtcr   &  check  t> -r*t    rhewr  a   H  i   th*   effect   thai   ii 

I©  tenJer©^  In    f«*l   lettllMMftl   if  »-ll  ©l&ifattiBi  l«    ?*.tet   the 
ttt4ittF*i  acceptance  or  tlM  cheek  *.  11 )   enerat©  ae  a  full   ttttlMHiil 
an-'    eatlaf«s.et,1.'>n  ef  t&l    el  1  fafti ,    I    ';       ki   tin   crn.«iit©r  by  the  debtor 
previous  to  that  eaii« 

If©  thiul    tfell   Ifii  1*1    id  •  • '•f-n.y   ©Hate©    th©  live. 

There  *a©  conflictin&  ©iAniMHgr  as  tc    ^h«*  eli-o^rt^ces  un-ier  *hica 
th©   oheck  *rai  given  ■Ml  retnin~l.      It  feaa  heen  k*ja4l  fey    -  &•  court 
th«*t  a  retail ion  if  i  check  uiv'.er   oueb      '    I    ;  •.tfti.&oae   for  ©  period 
if  tnree  month©  nnifMM  Mad*  MMHW%i  li  on  i  I  "  ' ;     i   •         I  n  «.ttt;r  of 
liar.     Here,  however,    it  WW$t   v©.   *?i,nh,   n-'.pnrly,    la  tl«W  ©f  the 
•onfliclln&  tf&4tWM#t    tmbkitte*   li   tfr<*   $tfry    ©■   K©   Hftfftti  if  fttit* 

it  li   .  urther  i«nt©n4t©   tbu+    the  i&wt    arottl  in  re- 
fusing to  receive  <*vi;.:«iei  |  i  t'  ©f   the  olive©    :  rid  were  ©f 
•©rchantabl'*  quality.     v>ub~* ectlon    I  if   Sii&isl  If  of  the  'Salfore* 
Sales  Act,   lift i.h».;!'<ura  Illiiol*  Bivliitf  statutes,    chapter  !;&$•,   1© 
©it'>d  to  this  paint.     That   *mh-neeii©n  applies  to  go©-.!©  ©aid  hy 
d©ecrirti©n.      Th©  iyl4©Bii  h^re   »  4  ft  »  eil«?  by  *aa->ple,    and  section 
16,  rather  than   aeotinn  IS,   |f    t"*r*for«  applicable.      In  aueh  a 
■all   ItUHPi  are   impli  it  *  ..                                t'"  ••   I    All     '•  ,:  *     iVilHMIPMti   -itfa 
the   ©anol©  In  -^tirJity;    tl  ©t   the  hwy^r  »1U|X3   h.w-.-:  a  r6%»onahle  op- 
portunity of  cosnparing  the  hul}r  vith  the   Rastple,   m4  wh«-»r»  th«  »e3ier 
la  a  dealwr  in  goo:ia  oi*  that  kin,-*,,    tliat  th*.-  «uoi«  shall  he  free   fro« 
any  defect  ren<3trlng  thata  *mr-2rehq«"it\>jle  ^:ich  wmOJi  not  he  apparent 
•n  reasonable  ■Witili|Ai©p  ©f  the  ©ar.pl©.     The  rej^oted  avlieno©  i»a« 
not  adftieaihli  Witk  ref-rer-oe  to   exie  b/  ritrgilf 
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the  issue  tostveen  WHW  parties  was  submit ted  to  a 
Jury  wader  Instructions  *hlch,  tak«n  as  a  whols,  fairly  and  accu- 
rately stated  the  X»w.  Tt%n  Jury  four*:*  Tor  tne  defendant,  « I  the 
judgment  is  affirmed, 

Johnston  and  MeSursly,  J J. ,    eon cur. 
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**,  ssRaisrcwj  rang!  vatchktt 

BKLXTOREB  ?!TK  mmi  OF  Tift*   COURT. 

The  comol&inant  below  has  appealed  frosu  an  order  and 
decree  in  and  by  which  a  general  and  special  demurrer,   filed  by 
the  defendant •  to  hie  amended   and  supplemental  bill,   was  sustained 
and  the  »uit  dismissed  for  want  of  equity. 

The   controlling  question  In  the  ease  is  whether  the 
court  erred  In  sustaining  the  dssairrtr  and  in  dismissing  the  hill. 
The  material  facts,   as  set  forth  in  the  amended  and   supplemental 
hill,   are  that  the  defendant,  International  Furniture  Compsany,   is  a 
corporation,   organised  under  the  laws  of  the  state  of  Illinois,  with 
a  capital  stock  of  175,000,   divided  into  1,000  shares,   500  of  which 
are  Class  A  stock  of  a  par  value  of  $100  per  tflftVtg   and  500  shares 
of  whiev  are  Class  8  stock  of  a  par  vs,lu«  of  $50  per  share. 

The  corporation,   as  originally  organised,  had  a  capital 

stock  of  1100,000,   an*  the  resoective  ewe  ere  of  said   stock  and  the 

respective  amounts  heir!  hy  thesj,   are  as  follows; 

P.   ».  Pelts 333  1/3  shares  Class  A  stock 

Michael  ttidwits 33  1/3  shares  Class  A  stock 

Jacob  Gidwits 83  1/3  shares  Class  A  stock 

Adolrh  Cohan 249  shares  Class  2?  stock. 

Miriam  Cohan.... 1  share  Class  B  stock. 

The  bill   also  alleges   that  on  fear  oh  14,  1923,   the   cor- 
poration was  in  need  of  money  and  unable  to   secure  credit  without 
assistance  from  the  complainant.     Whereupon,   the  complainant  se- 
cured such  credit  by  incurring  a  personal  obligation;   that  complain- 
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ant   la  still   liable  u?on   said  guaranty  to    the   aaown  of  ^7, 940. 60 
an-*  will  so  remain  liable  until  firing  written  not  id*  of  lt»   dio- 
eontlnuaneo  to   the  bank,  wtotoh  be  cannot   do  without  Injuring  tho 
credit   and   itwliag  of  tho   coir'oration. 

The  U11    sr,l*o  alleges  tnat  Philip  W.   *>elta  la  tho 
nsphaif  if  eonp  lain  ant,   Kftl   that  the  oompjainnnt  originally  became 
inter  i»et*d  In   t>  c    crrpc*r?,t.lo»  upon  representations  a&ade  by  ono 
Loo  Vt»K»r  *»•*   Adc-lnb  Cohen  that  they  h«d  |»Vt>'|a<   in   said   bueiness 
between  ;«35,C.o©  «a»;  $dl,00€',  and  oempl&inant  agreed  to  join  thea 
In  tht  l-usin«*s  and  put  up  eaeh  equi^aldnt  to  their  net  aaseta, 
and  thai  It  w&«  agre-td  that  ©otoaus  and  Weber  should  receive  one- 
kalf  of  tho   9%$ttl  *«vl   complain,  nnt  Use   t*»o«*r  with  him  the  other 
half  si*  tho  stssfe  1b  tha  T>r^ec;t*'*   oc  rpor*tl#»$   thai  tho  brothsr- 
tB  ttltf  fit!    at'rpfath'tt'  Vf  Philip  w,   H&ftl  adwejncod   to  hl»  nephew 
$13,000  «fhie^  v4th  $§gd$9  th*r«*»sf^re  turned  sver  by  tho  eoa>» 
plaln-mt  to  P*Ut*  enabled  nisi  to  invest  | 24 ,000  in  tho  business, 
ooatplainant  and  Ms  b?oth#r  .invasting  a  further  &.m  of  $13,800 
,ln  tail  ausi»o«i,   to  raaJfe  ssjj  tfeo  balance  of  $S?fi9$J    that  Cohan 
*ni  fHwii  re-s«iTt-*  owe-half  of  the  stesk  c-f  *  p&r  valuo  of 
$57, S£^,   eor^ali-ilnant,   bis  brother  said  nftphew  stock  of   U<«  glftt   value 
of  $157,500,  *»A  that   tag  regaining  |S*9w*9  Hftti  of  stack  went  Into 
the  treasury  of  the  o&fcjut&y;   that  Cohwr*  MM  ^obar,   b«for*  the  in- 
corporation of  tbe  eoisnany,  wore  extended  Wad  it  by  the  C©*u«unity 
State  Dank,  of  which  the   compi, ainaa I  was  an  officer,   in  the  suet  of 
$2500,    Mfe|  after  the  iaoorooration  thia  credit  was  increased  to 
$ft,000  and  later  by  persuasion  of  the   complainant  to  Jlu$'KV>t   tho 
complainant  guaranteeing  tho  bank  against  leas;   that  other  of  floors 
of   the  bank  criticised  complainant  for  tho  credit   as   thus  extended, 
whereupon  it  was  arranged   to   transfer   the  account  of   the  bank  to 
another  bank  and   apoly  for  credit  with  said  baru,   but  the  bank  re- 
fused,  upon  investigation,    to  extend   suoh   credit,   sfeleh  was 
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finally  obtained  through  the  ce»p'j„ear.iTv;t  ■IgK&Rg  the  guaranty  here- 
inbefore nent  lona*. 

It  ia  further  averred  that  it  waa  the  deeire  ©f  the 
ceaipl.'ilnanl  at  All   tiaes   to  aacar*  a  o»-»«fc«lf  Interest  ©f  tht  buei- 
n«eo  lor  nia    *>©a,   tut   th&t  hia   Mil  ne?.h**r  rv.t  ucflrartdly  in   thie 
regard:   that  Aitlgftl  Cohan  *a.a©  knew  of  thia  d«aire  of  eo&pl^lnant 
end  ©f  the  unfriendly  attitude  of  Pelta  an*1?  that  the  aropoaition 
tiliHtlilliiirtt  r.»4«<»  and  deeerlbed  in  the  bill,  whioh  eostplainant  ao- 
if %<<|  ^a»  ftgWMMI  to   ae  raad©  by  Cohan  with  the  ©urpoee  of  influenc- 
ing aftM  nephew  to  join  with  hiaa  in  ©©©wring  favorable  action  from 
the  ItKtr^  of  Mr©  ©tare  of  the  tiftNpMft*  tor  ouch  flttffigft  a»  Cohan  might 
tftfi**,    iamlttdifig  a  fraudulent  rats*  in  the  salary     ©f  the  off! ©erg 
©f  th*  oo^pany, 

£h©  bill  further  aware  that  in  the  letter  ©art  ©f  Janu- 
ary, IfSS,  Adolph  Cohan  vlaited  llehael  CJi-iwitss,   th*  brother  of  eom- 
pi  air  art.,   an*  *m&*  ©verturee  t©  aim  fnr  tho  pureh&me  of  ©©mplainant  *• 
a  tool'.  m&  tb*  stoek  owned  by  Mfcqhftftl  Ctidvitss  Med  thereinum  ©©sspl&in- 
snt  frrgpwfd   t©  Cohan  that  he,   th©  complainant,   ftfeftuXd  make  a  »rc?>o« 
tfitlVft  in  writing  aa  t©   the  amount  of  m©n«y  and  what  th©  Company 
VtriM  fee"  wilHng  to  $iv©  i*©*1  the  int©p«at  ©f  voiaplalnant  and  hia 
brother  in  th©  CoKottnyt   that  on  February  2,  19  Sn,  Cohan,  b©li siring 
that  h*   ana  hi*   aaid  br©th©r  would,  if  they  noted  in  the  matter  at 
all,   aot  tocother,   auluitt r-3  ft  prpa©*itio»  In  writing*   that  ©oift- 
plainamt  and  hia  brath&r  movW  ftft$«fctft£  to  purehaa©  additional   atoek 
in   th*  ©ompany,   and  that  if  any  frijifl  If  fat,   ©took  ^a©  t©  b«  purehaaod 
th©  earn*  waa  t©  b©  by  ©oesp.l  ■•in-uat  alon©  for  tbe  eel*   Mel  enly  »ur- 
peee  ©f  providing  a  huainaaa  for  eomplalnvit 'a  aen,    -md  that  com- 
plainant, if  h«  purehaeed   th©  aai  |   ftteek  of  aai  4  A-ialoh  Cohan,    in- 
If  4ft«t  to  return  said  ©tfte';:  nrlta  bis  prsaent  holdings  to  bis  eon, 
a©  that  hia   ton  might  ba  financially  interested  in   th©  company  and 
take  part  in   th©  conduct  ©f  th©  bueineaa  ©f  th©  company,   a©  that 
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while  the  propositi©**  to  purchase  the  etcoV  U   nil   er,«^»ny  from 
oeapl*ln'*nt  and  hie  brother  wee  interacting  to  bie  brother,   it 
cono-mei  the  complainant  alone  and  dirt  not  coneman  hie  brother, 
Klohael  Sidwits. 

The  Ml\   faftlMMt  tflJ>4gM   that   at   the   tin*  tta   *»id 
proposition  WM  submittal   the  complainant  MM  confined  to  hie  fcoae, 
bela?  ill,   **nd  on  February  4,  192$,   Cohan  was  info  mod  that  the 
time  stated  In   said  proposition  was  too  limited  and   that  Ophaa 
thereupon  informed  •onpliUaanVo  brother   that  Cohen  woe  in  no 
harry  and   to  pay  no   attention   to   the   time  ltiult   in   Mil  orcpoet- 
tion,   and   that  complainant   en 4  hie  brother  ,Jilobael  Ciid'wits,    could 
bote  ell   the  time  they  ranted;    lP*l  MM&fttMNit  then  m&lo  an  ap- 
pointment *ith  Cohan  and  that  Cohan,  Etebaal  Gldaita,   and  complain- 
ant met  »t  the  office  of  WfM  nMl  aidwita  on  February  6,  1<32S; 
•that   tbersupoa  your  crater  KftdW  another  proposition   to  the  sold 
•Johan,  wherein  your  ora,tor  agreed  to  purefeasa  tbe  33  1/8  per  sent 
interest  the   said  Adolaa  Cohan  b id  in  said  camp  say,   at.  the  hook 
▼alue,   mi  of  January  1,  1988,  which  wae   stated  by  the   said  Sohan 
to  be  168,000  plus  110,^00  bonus  for  the  pood  will.    Ml  that  your 
orator  would  o*y  him,   the  said  Cohan,  #310,000  each  when  en  aeoount- 
aat  bad  MMMKi  M  *^«  atat*?ment  hereinafter  set  forth,  MtM  wa» 
submitted  by  anid  Cohan,   and  Mt|M  be  said   showed   Mil  book  walae 
at  of  Januiyry  1,   1928,   Ml   the  bailee  either  in  eecowd  ».ortgage 
aotee,   the  payment  of  which  would  be  gMMMtlll  by  your  orator, 
and   which  sal -J  notes  were  held  and  ewneS  by  your  orator  aad  ee- 
oured  by  a  eecomd  mortgage  ©n   the  feMXAftSg  located   M  1S82   t© 
1342  Humboldt  boulCTard,  w>icr   your  orator  bad  eold   in  December, 
1923,   for  #280,  Oct',  obi  oh   second  mortgage  no  tee  were  dated   I 
December  19,  1928,   and  payeble  in  eerlee  of  four,    fcAf  eaob,  oa 
the  19th  day  of  eaob  month  to   and   including  June,  1928,   and  bal- 
ance  to     be  due  on  July  19,  1928,  with  6  per  cent  inter  eat  per 
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anrwe,   or,   In  lieu  of  e»i*  not»»n  ycur  orutor  wottl-rl    convoy  to  the 
8«l-5  Ceh&n  th©  eouity  in  a  3-otory  12  apartront  build  lag  with 
thro©  5-ro©»  and  nine  4»r©e»  apartment©  owned  fcy  y©ur  orator, 
Ittaill  at  Vaxouott*  ftead  and  Carpenter  utroct,  Chicago,  with  a 
rconthly  rent*!  ©f  $&S6,   at   t>  ©  price-  ©J"  |f  ,,.:cc,   subjaot  to  only 
an  incu»hr«nco  of  |«tlti|   tares  and  installment*  paid  to  flat©  ©f 
the  d«®d  and  said  Cohan  wa«  to  receive  th©  frill  MHM  of  |§tM9  in 
«*sh,   ©ntf  if  after  an  aooountant  had  MMMtti4  th©  MtMl  for  the 
flttrno«  of  checking  ©aid  ©tateaaent  of  January  1,  1925,   submitted 
hy  Cohan,    it    fc-mi   that   th©  hook  valu*  of   Mil   ©took  t'«  lee©   than 
tf9tMM*a   that-,   Ma   'Uffereno©  MM  t*  he  M4*#tt4  froai   the  price; 
that  thereupon  the  ©«.id  jMolph  Coh.-aa  accepted  the  offer  of  your 
orator  w<!  igftNtf  uoen  Fillmore  Harwich,   a  Mfftifiid  ©uolio  ac- 
countant,  t©   check  MM   r'  -        «fc  and  inferred  your  orator  that  h© 
MM   Mti#&#4   to   take  either  the   eaid  Esort^age  MM*  ©*  th«  equi- 
ty*  «•  yonr  orator  wight  deciie,   and  your  orator  th*r«utpon  decided 
to  give  th©  notes,   to  wteioS*   *aid  Cohan  MPM^t  *»<*   «»id  Cohan 
agroed  to  meet  your  orator  M  -^ekruary  6,  1025,   tor   th©  purpose  of 
reluaing  ©ail  ftPNMMVft  to  writing  and.  thereby  eonsuuntat©  ©aid 
transaction.     An*?  your  orator   sh©**i  that   MA  ©aid  Adolph  Cohan 
never  kept  laid  Ojspii&tffiont;    that  later  on,   to-wlt,  Jtfooruiary  *f, 
1015,  your  orator  »at  the  Mil  MtSjfc  Cohan  >*n«l  )rt$ftft#fctd  feM  to 
»eet  that  ^ay  in  th©  »ff*M  of  Cohen '•  lasyor,   Hsd   Mo  ©aid  Adolpk 
Cohan  refuse*  to  noot  on   Mt4   -Jay  and  fisod  Mi  following  koniay 
to  ra©et,  -Then  he  refused  to   ooneuautat©   ©aii   aal©  and   ©till  rofuaeo 
to    cnreuiaaate   enaoj    that  in  ©toad  ©f  ^onauaraiating  ©aid  transaction 
or   M9M||   th*   rail   adolph  Cohan   att«spte<!   to  deliver  to  your  orator 
a  letter  vhleh  purported  to   rwtraet  his   said  proposal  of  ffnTHilHIf 
8,   1955,   mt  be  t^ere-v-von  informed  your  orator  th*t  he  wotild  not 
go  on  ^ith  any  sale  an*?  would  n<*t  sell   MM  ©too*   to  your  orator; 
Md  your  ©rator  MM  that,    ror  Mi  purpose  of  carrying  through 
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said   ttanttf-otion  vith  atiid  Cehfife,   your  orator  luado  MVVMqfMMMftl  to 
proeura  and   lii  pr©cnra  $30, uO  WlbMNMilfe  to  sw*ka  mjnaul  ©f  eaid 
atocx  *.o   ©aid  0©h«N&s   ©nd  yaw?    orator  shows  that  he   standi  raa&y 
and  willing  to   enrry  thrown  staid  transaction  an&  n%y  »&ic1  Cohan 
th»  pric-a  **  r^-ro'd  for  sals'   .?t©«jk,  fort  '.'.©h«a  r<>fuscd  to   cell 

said   *took  to   your  orator  koH   aontimi*©   to  rsfus*   an    %n   do.* 

fh©  bill   *ls©   sat»  up  »  statsaaant  in  data.il  of  the 
asaata  said  liafcill  tif.s  of  tha   ©©rf>©r*tioi5,   indicating,   aa  thua 
aomouted,   the  hook  vaJtat  af  $6S,GCO,   MM   KVtOT  th©  stock   1«  ai 
unlisted  stock  and   is  not   To,        1 1    in  the  open  »&rk©t  ani  oannot 
ho  haught   axoe-t  from  partita  h';rsinh«fore  iMMstiMM  I    Ml   tht 
holdoi's  and  ©r;ner©  t; .  tsracf ;    Uamt  it  la  utterly  la###«iMMB  for  ©e»- 
plusd&anfc  to  huy  any  if  the  stock,   and  ©oaiolainftnt  shows  and  charges 
that  his  only  purpose  In  daairing  £3fe0   stooK  MM  Ml  ^ivs  it  to  his 
son  «o    that  said   son  might  havo  an  interest  in  Ml   ^stabliahsd 
tuslneso. 

That  It  la  tha  intention  9X4  a^arppes  of  ftAt  igfe  Cohan 
to  aall   ths  stock  either  to  5%Uip  W.  tfalts  or  to  ih*   conpaAy,   and 
that  c warn lata ant  noli  area  he  *£fcj    M)  »o  ur.lasK.  fee.  i*  restrained,  hjr 
an  injunction;   that  ftftttN  HMt  Fillip  1".  Pelts  ***«  in   ©sm^rol  of 
th«  ooajp&nyj   that  th«y  own   MrrtlltysH.a  pa*   nont  a*  the  voting  power 
of  tha  ©or?torsttionj    that   -    special   eia^tin/*  o."    the  hoard  of   dir*e- 
tors  «*•   3-dl'M  for  Saturday,    ft    VW&f  A4  t*i§,   to   take  sots©  ac- 
tion fits  reference  to  the  disposition  of  ths  atcck  or  tha  aaaats 
of  tha  cor wo ration,   and  that  notice  of  said  seating  w&a  forwarded 
to   eacii  ©i    %hi.     ireetcre  el  tha   cojapnny;    that  tha  hoard  of    Urac- 
tors  is  tMMjSlil  of  four  aeefeera.  Ratal?,  Fhiltp  V.  Pelts,  Adolpfe 
Cohan,  iiirlaw  Cohan,   tha  wife  of  Adolph  Ceh«n,    mi  I  icKaal  Cid. 
wits;    that  tfcsy  control   thsi  board  of  dirsstors;    that  one  of  the 
purposes  of   this  special  mciog  *aa  to   take  nation  to  dissipate 
tha  aasata  of  aaid  corporation  and   MMBNfly  oorto^I    oortpJ.Jtinsnt 
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and  kit  brother  to   sell    their  stock  1b  the   company,   and  m ending  a 
bearing  of   the   HWl  Philip  t.   Pelts,   Adolph  Cohan   mi  fcarlam  Cohan 
shoul*  "be  restrained   Ml  enjoined  from  voting  any  ©f  the  stock   or 
taxing  any  action  to  tho  detriment  of  the  rights  Ms*  interest  ©f 
eomolainant. 

the  Mil   sail  so   sets  up  ti;at  a  mooting  of   tho     0ari  of 
directors  »1*  the  corporation  *a*  held  at   the   time  an.-1   pi  '««  men- 
tioned In  the  notice  and  tho  directors  at   the  meeting  undertook 
to  pass  two  resolutions,    one  to   employ  a  lawy*r  to  defend   this 
suit  at  the  expense  of  the  ©o&pany  imm  thereby  taWfl  themselves  the 
expense  of  such  lawyer,   ssft   the  other  to  iilisl.1  the  a»l«idriee  of 
A^olph  Cohan  and  Philip  Felts  and  Adelpk  Cohan;    that  Philip  Pelts 
and  Miriam  Cohan  vote?*  for   that  reeol^ttor*   Mtfl   tfefljf  were  the  only 
directors  voting  therefor,    and  thus  this  action  *a»  irregular  sjq3 
vol*;   that  th«  price  agres»€   to  he  pal-?  by  said  cempl ft&MMi  to   sail 
C*h.a,r   fer  hie   steok  is  a  fair  price  therefor,  sJM   la  *<nt&l  to   «h©ut 
three  time*  Its  pnx  value,   an-?  that  Adolph  Cohan   should  he  MM* 
polled  to   deliver  the  stoek  to   complainant,  upon  the  payment  of 
the  price  agreed  to  be  paid  by  him  for  the  steak. 

The  hill  further  a?ers   that   tsWplftlltMM  is  rea3y  awl 
willing  and  »hle  to  comply  with  Ms  part  of  the  agrsesunrt. 

the  bill  makeo  the  dafen&antp  thereto,   mit^Ilil  Cohan, 
Kir  lam  Cohan,   Philip  W.   Pelts,  Michael   Gidwits,   and   International 
rural ture  Company,   a  corporation,   that  they  may  b«  required  to 
make  full  and  direct  answer  to  the   sa«e,  hut  not  und©r  o»*th,   tho 
annwer  tender  oatn  being  hereby  oxproosly  waived;    that  they  may  be 
restrained  and   enj©ir<ed  frosts  transferring  any  of  the   stock  of 
A<folph  Cohen  npon  the  hooke  ©f  the  eoatpany,  or  from  voting  any  of 
the   stock  of  Cohan  to   the  detriment  of  the  rights  and  interests  ©f 
©omplalR'*nt,  or  from  taking  any  aotton  that  *oul*  in  any  «ay  nreju- 
4lc©   the  rights  of  eonplainant   in  and  to   the  stock  of  Adolph  Cohan 
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©r  from  drawing  any  InoroaiB*  In   salary  under  th©  rweolution  of 
#©lmjary  11,   19^5,  or  tWtm  paying,  any  attorney  for  services  In 
this  c&ua«,  out  of  the  fund*  of  the  cosup'o-iy;   and   that  Adolph  Cohan 
»ay   tee  compelled,  hy  the  Itffg©  ©f  the   court,   to  eoeoifically 
perform  the  .agreement  to   sell   the  sstook   to   complainant. 

The  "briefs  and  argument©  in  this  case  indicate  throe 
controlling  questions:     .first,   do  the  well  gJtdW&Sa1  facto  alleged 
In   th*  hill   set  forth  ■  valid   and  eufeaiftting  contract   for  the  pur- 
chase an^   sale  »f  1010  stcefe  In  eon trover syt       Secondly,   assuming 
that  the  hill    doe©  eet  forth  f^cto  from  whton  a  contrast  hetween 
the  pariiee  for  the  sale  of  the   stock  must  necessarily  he  inferred, 
ie  the  contract  ©1  each  kin«i   and  nature  that  a  court  of  equity  will 
grant  specific  performance  of  it*?     fhlrdly,   assuming  that  the  pre- 
ceding questions  are  answered  in  the  af f  1  met ive ,  is  the  contract 
unenforceable  toy  reason  of   the  provisions  of  Section  4  of  the 
Vtoifone  Sale*  Act,  w\ich  contains  the  suh8tan©©  of  Section  17  of 
the  original  Statute  of  irmudo?     8*«  Section  d,  Uniform  Sales 
act  of  1S1&.      (C&riagh.aj&,s  111.    Stat.    Ann.,   vol.    7,  p.    7133). 

If  either  ©f  thee©  questions  is  decided  in  favor  of 
the  defendant,   the  demurrer  was  properly  sustained. 

that   the  hill   oets  up  much  iwRsaterial  matter  and  to  in 
sow*  reelects  indefinite,   is  apparent  when  we  note   that  the  prayer 
for  relief  does  not  state   specifically  whether  it  io  the  supposed 
contract  "between  the  warti.es  jsado  en  February  2,  \9 £5,  or  one  mads 
e»  tfehroary  8,   I9SS,  which   eowplainant  deoiree  to  haws   soeeifi- 
©ally  performed. 

JCrom  the  argument,  however,    it  is  apparent  that  eom- 
plainrint  relies  en  ths  ©uppoaed  contract  of  February  6,  1086. 

The  law  to  he  applied  in  eases  whers  the   spool fie 
performance  of  ©on tracts  is   rtntfrt  has  heen  often  declared,   MM 
the  general  rulso  governing  relief  of   thio  kind  are  well  set   forth 


-*  . 

■    ■ 


' 


.. 


> 


■"■:"' 


.t3*.>£ 


*»  tttl Ml  v«  IJJWMtoiil  G°'  l   ****  Hi.,  19*.      #Th»  specific  perform- 
ance ef  i  contract  wtU    onlw  *■■•   *nl*o rc«d  where  the  terms  are  clear, 
certain,  nninbitfuowa,   ***  itfMf  •iAwitted.  Toy  the  pla&dinjpi  or  prowen 
with  %  rea**nabl«  <*©er«e  §f  cer*«inty,     ¥.w*n  in   case*  where  ail  of 
these  rtftlly— Mm  KM  pWttBl   ■   specific  perfcmvritnce   carmot  be  de- 
manded as  a  matter  of  right,  but  reats  ia  the  sound   discretion  of 
tb*  ©enrt,   to  be  determined.  flWW  all   the  f^ete   MM    circumstance*  of 
the  particular  ©a«e.     gf  the  contract  is  UMffiHIIIHlrtli  or  unjust,  ©r 
for  any  other  g«ed  reason  eflWJli  not  lM   enforced,   a  decree  win  not 
bo  wanted,    -and  eueh.  refusal  will  not  b$  a  gyoiand  for  reversal  un- 
less It  asm  be  seid  that  the  soun4  illttitliW  ©*'   the  court  taao 

been  abueed.*  &A&28&  ▼  .  VUiaEli  151  m-  ^S  £SL£!£*  *.  1TJ&2. 
113  14.  186?  ym£  v.  flllfHl,  US  MU  «3S;  Brj%  v.  £££,  101  id.  ?0; 
Bauer  v.  TuMHHtflJ  f|KJ|  H|  I   Ml  it.  »i«. 

It   It  fwrtfcij*  undoubtedly   the  law  that   (while  relief 
by  the  way  of  tneeifie  |> iil'Tu ITiniiWKUl  Is  not  confined  to  contract*  in- 
wolw*Tig>  tv«   -onweynmoe  if   malty)  *teis*i  the  contract  isry^lvea  the 

conveyance  if  ptWMHMlB  prvpOYty,  SMI  ■  general  rule  Dm  PMPPl  win 
grant  specific  f  MlfllWMliHii  only  -"hero  there  is  no  adequate  rwil^y 
at  lsflr  or  wh*»r«  it  becomes  Mil  limy  to   enforce  a  trust.     Barton, 

▼.  MM&  l03  m*»  W!Ji  Ml  v«  Itliniil i  115  U1»»  13°:  AM 
▼.  MMM  **•  ***•«  ^5S- 

#n  tht-   ftlWt  v.-ueet-ioju,  n^aaeiy,   as  to  *rheth«r  the  fftiti 
at  allsged     by  the  bill  eh©w  a  wait*?  contract  for  the  sals  of  thia 
stock,  wa  b»we  eo&e  doubt  li  to  whether  the  alls?  ntions  or  th«  VI 11 
are  sufficient   to   Rhow  a  contract  was  in  fact  nmde.      It  is  of  cnuret 
eleasentery  that  the  minds  if  the  parties  must  meet  in  order  t©  make 
a  contract,   and  whan  a  proposition  is  made  by  one  party  and  accented 
by  another,    tha  pmnoeition  as  made  must   substantially  be  accented 
and  the  mecepetanoe  mtsat   svhpt.mtialiy  conform  to  the  offer. 
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iMflfes American  Prowl  aion  Qo|t   v.  pBMfllltg  l67  ****t    *>«;  Braoh.  v. 
gUaaaMtt,    2»3  111.    387}    mflBfi  V.    Say.    SOU    111.    «73. 

The  proposition,   it  mad*  "by  the  Slllflstniilllt.  vhlcb  we 
have  heretofore  set  forth  In   the  exact  words  of   the  hill   *»d  *t 

length,  tai,  &0  the  bill  alleges,    "accepted,*  hut  a  doubt  arises 
as  to  whether  tM»  acceptance  was  final  when  we  read  the  farther 
averment  of  the  hill  that  the  defendant  Cohan  ligfiol  to  meet  com- 
plainant en  February  6,  19  2ft,   for  the  purpose,  of  JLMlliM  Jttftt 

Of  course,   the  question  of  whether  this  contract  was  to  be  con- 
siders* final,   as   etated  in  the  oral   conversations  between  the 
parties  or  only  after  it  was  reduced  to  writing,   depend!  won  the 
intentions  of  the  parties  in    that  rwspeet.     The  complainant  oitee 
Hi difway  v.  Wharton.  6  House  of  Lords,   Iff,  en  thie  point,  ht»t  a 
careful  reading  of  that  case   .lees  net  convince  ue  that  it  twitictwl 
hie   contention.     Indeed,   the  eahet«a»ee  of  the  holding  there  *as   that 
•▼en  where  a  p®pmr  was  draws  stating  with  considerable  fullness  the 
terms  of  the  proposed  contract,   the  fact  that  it  was   sent  to  a 
solicitor  to  have  it  reduced  to  fora,  would  generally  he  considered 
cogent  evidence  that  the  parties  did  not  intend  to  hind  thews  eel ve» 
until  It  was  execute*  after  being  put  in  that  £$r&, 

The  complainant  alee   cites  »uai  relies  on  Bolton  v. 
Xjaffltbert,   41  Ch.  Blv.    295,  hut  in  that  ease   there  was  an  unquali- 
fied acceptance  of  an  offer  whlsh  was  complete,   and  It  was  held 
that  ths  aers   fact  that,    in  siaMng  the  acceptance  the  acceptor 
said  that  he  bad.  instructed  his  »»«lieiter  to  prepare  the  necessary 
deeunents  would  net  of  iteelf  fwitl  the  acceptance  1  GonUtl'mal 
ens. 

The  tendency  of  the   courts,   as  win  appear  frost  an 
sxamination  of  the  cases  where  si  , liar  questions  have  been  consid- 
ered in   thai  State,   ie,  we  think,   t©  hold,  where  the  parties  agree 
that  an  agreement  shall  be   thereafter  reduced   to  writing  an*  he 
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t*er«»after  eigne''1  tey  them,   that  whether   this  shall  tee  a  condition 
precedent   to   th»   eosmletlon  ©f  th«   contract  must   in   sack  «*■•  tes 
deterreinad   from  the  facts  from  which   the  Intention  of  the  earties 
can  tee  d*t#r£>tned.     Baltimore  &  Ohio,  n.  Wy  B.    Qgifti  v.  People.  19S 
I".   4?3;  jljfeno  ,wf,  &  Jfc|  *   3U«,**!MU  **  ni-»   *•*!  iMll  *» 

ialm  T»   P'SulIiww.   Mi   111.    Afffc    316. 

Taking   the  ■l&IigatllWt  ftf  the  ^leader  most   atrm-xly 
•gainst  bim,   a*  ^e   think  we  jaust  A»a   ani  considering  the  indefi- 
nite  mi   incomplete  nature  of- the  proposition   set  forth,  ■  ich  it 
is  alleged  was  accepted,  we  are  inolin^   to   the  opinion   that  it 
was  not   the  intention  of  th*  parties  Ifefct   the   contract  should 
b*cra®e  tein'lng  and  jfplftij  until   it  had  been  reduced   to  writing. 

Again,   it  in  a  serious  question,   ever,  if  w«  assume 
the  exl stance  of  a  contract,  whether   its  provi elans   are   so   <5efl<3ite 
and  certain  and  its   tense  eo   fair   |g  to  make  it  possible  for  the 
•oaelainant   to  demand  specific  performance  of  it. 

It  will  tee  notice*-  that  tfct  ultimata  price  to  tee  paid 
JWpipiM  upon  a  fcheek««»  of  what  is  dttseninatnd  the  "hook  vain** 
of   the   stock.     What,   to  the  B&ttil  of  the  parties,   "hook  value*  was 
is  not  TO*1e  to  anpear.     Certain  it  i»  that   th*  courts,   in  so  far 
as  this  nm est  ion  has  been  considered  tey  them,  have  not  keen  atele  to 
agree  upon  a  definition.     Steejg;  v.  i,eopoldt  w.^tX  1).   &  I.    Co,..  184 
*-*>•   101S   Qatetelg  v.   Cateblq^  97  £.   T.   i*u?pX.    775. 

Can  this  court  determine  from  the  contract,  as  allege* 
in  the  till,  that  Cohan  and  Qidwita  had  the  saa»»  thing  in  mind  when 
the  term  "hook  value*  was  used?  How  was  t  at  hook  v«l«»  to  tee  de- 
t^r  ined  tey  Berwick?  The  defendants  ask:  Old  &idwita  have  in  isind 
that  Berwick,  should  Merely  deduct  the  total  liability  it«as  from 
the  asset  items  as  they  appear  on  the  hooks?  If  so,  what  honks,  or 
tey  vhat   "cJ  eek-up?*     'aid  he  have  in  mind  that  Korwieh  should  act   as 
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investigator,   arbitrator,   appraiss?  end  !«£#■  as  to  *hat  consti- 
tuted  the  *aa»t8  and  liabilities  of   the  corporation?      If   so,  by 
wnat  rule  vas  h*  to   determine?     Should  he  take   the  coet%  l»ss  de- 
preciation,  replacement  value,   cost  or  atarket  v*lue,   th*  fair 
nerket  value,    fair   cash  market  v*iue,   liquidation  value,  or  going 
value  of  tho  real  estate  mi  leaseholds  of  th*  corporation,   th* 
plant,  machinery  and  equipment,   tools,    'Hes,   apparatus   ?ind  imple- 
ments, office  furniture  and  fixtures,  raw  Material  on  hand,  goods 
in  process,   finished  merchants*,  sr;erchan<Uae  in  transit,  saerchan- 
diss  returned  by  eussensrs,   defective,   spoiled,  damaged  or  un- 
seasonable goods,   aoeounts  receivable,   good,  bad,  or   doubtful, 
and  he*  fsiejl.4   that  question  be  determined* 

In  these  mi  ■  any  other  resists  which  might  bo  sug- 
gested,  the  contrast  as  sot  up   in  the  pleading  la   «o  indefinite 
that  It  become*  impossible,   it  s*®ao:t©  us,   for  a   court  to  ©ay 
that  it  is  fair  and  reasonable,   mi  on®  atoioh  a  court  ougV<t  to 
enforce. 

The  third  question  must   also,  we  think,  be  answered 
contrary   to   th-   SMitHlltlta  of  the  eoatplairvant.     We   think,  ever,   it"  it 
be  eonssdsd  that  the  contract  sot  forth  in  gas  bill  is  a  walls'  one-, 
definite  and  eegent,   and  one  which  ought  otherwise  to®  enforced,   the 
court  was  nevertheless  precluded  frees  enforcing  it  by  virtue  of 
Section  4  of  the  Uniform  &sslfcs  Act,   su»ra. 

We  shall  not  undertake  to   discus*  this  question  at 
length.     The  brief  of  the  defen-'ants,   to  '.*hich  no  reply  brief  has 
been  filed  by  the  BsWjl  ■fsltfllit w   discloses  that  there  has  been  a 
senfllot  BstaPjfa1   Om  decisions  if  th*   courts  si'  IsWl   resort  in 
England  and  th*  United  fttates  as  to  whether  Section  17  of  the 
original  Statute  of  Frauds,  *rMeh  is  Section  4  of  our  ^nifora  Sales 
Act,   la  applicable  to  contracts  providing   for  Use   aalss  of  shares  of 
stoek  in  a  corporation;    the  Bngliah  courts  folding  that   the  statute 
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is  not   apylical/1-.  to   such   contract!,    tbos©  oi    the  'tailed   Haiti, 
with  the  exoeption  of  JBaryland,   holding  that  it   is.      Xhe  question 
has  noror  beec  deal sed  by  th«  i*upr««ie  Court  ©J*  this  ©tat©,  pre- 
•uMahly  for  the  r«ason   that  Section  17  ©f  the  original  statute  of 
fraud©  wae  not  in  force  in  thin   state  until   enacted  a©  a  part  ©f 
th«  Uniform  Salt©  act. 

In  yIcw  ©f  th©  ^eoielons  ©f  our   sister   state©   wad   th« 
language  of  th©  A©t,  we  hold  that  th©  at  ©tut©  i©  applicable.     Sec- 
tion 4  of  th©  Uniform  Sale©  Act  (tinliJse  th*  corresponding  section 
©f  the  £ngli©h  atfttute)   is  j&ad©   specifically  applicable  to   "chores 
in  action,*  &«d  in  the  following  ca«©«  our  court©     haw*?  in^tcat*© 
that  staure*  of  stock  in  a  corporation  should  he  ©o  classified. 

75  111,,   63;  Ma&er&t&dt  v.   Schaefc.r.   213  111.,   3S1;  Ehea,  v.   gpwel.l t 
84    ill.   App.    77;   g|&g  V.   &£©£,    Ul   I^L1*    *«P«    &S7. 
She  order  is  affi reset. 


Jahnston  ©nd  kctlurely,   J"3, ,   concur. 
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B35LirS8«9  7R»  OPISIQH  OF  7RT!   GQW?T. 

*>1r  J    jy  Aiil'ur  &,   Alien  ie   from  a  decree   find* 

lr-'*  that  At  tie  R«  ASldOB  MM  DM  *i«M*  ©i  certain  bonds  deposited 
in  thr  court  rr-irerortiog  the  pf***ft$t  ©f  certain  life  insurance 
TE»eliei?». 

T*«  »*©««*©!  ifi£  was  ae«jun   i*y  sill  ©f  interpleader 
filed.  by  the  K<*w  York  Life  Ius,i ratios  <*©.,    riMUjfe  issued  the  poli- 
cies,  srttin**  wo   *,hat  on  September  IE,   1903,   the  Coiapnny  issued 
*  policy  of  $1000  ©n   the  life  of  Arthur  A.  Allen,   and  en  September 
1'7,  lift,    four  pnli.-i*',  »f     1  Ui   cuoh  were  issued  on  hie  life; 
that  the  premium*  hud  b<?«n  duly  paia,  «nu  that  at  maturity  of  the 
policies  en  lilt  17th  day  ef  September,  19&2,   there  was  due  on  ths 
eaae  the  cum  ©f  f«,7:>7.90j   IMA  on  January  14,  1907,   the  cojepany 
received  ImtlgWnfrl  dat-sd  S-ur^xy  13,  1907,   ©banking   ths  b*n*fi- 
eiary  in  ths   first  four  ef  tlu»  sal I  ©olioies  fr&m  Attie  M.   Allen 
te   Jessie  L.  Allm,     nd  on  love&fcer  30,   1907,   the  bsn^fioisry  *ra« 
©hanged   ATM    T.   -  .    tt '  •  <'    to   ths   executsrs,    administrators  or  as- 
signs of  the  famUfi4|    HUM)  Ml  J'^e  ;"?»  1907,   the  insured  appointed 
the  Life  Insurance  On,   trustee  by  *  trust  agrewnent   attn.ch*»d  to 
the  policies;    mM    ■•■'.•at  en  January  20,  1909,  the  ©©mpany  r»e«Wtd 
an  instrument  entitled  "separation  Agreement,*  elated   January  15, 
1909,  made  between  defendants,  Arthur  A,  Allen  and  his  wife, 
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Attie  ft.  Allen;  that  upon  the  maturity  of  the  policies  the  pro- 
ceeds thereof  were  claimed  by  both  Attie  Jb.  Allen  and  Arthur  A. 
Allen. 

The  Bill  further  »et  forth  the  provisions  of  each 
of  the  policies,  which  were  that  the  Insurance  company  would  pay 
to  Attie  a%  Allen,  wife  of  Arthur  A.  Allen,  the  insured,  or  other 
beneficiary  the  euffi  of  #1000  upon  the  d«sath  of  Arthur  a.   Allen, 
provided   such  death  ehoul  1  occur  within   twenty  years;    that   the 
insured  reserved   the  right  to   change   the  ben of i clary  at  any  time, 

an 3  that  If  the  insured,  w&e  living  at  the   expiration  of  the 

to 
twenty  year  period,    the   oouspany  would  then  apportion/the  policy 

ite  share  of  the  accumulated   orofite  and  the  insured   a  ould  have, 
among  other  options,  the  option  to  receive  the  entire  cash  value 
in  eaeh  and  discontinue  the  policy,   and  if  no   selections  were 
Bade  by  the   insured  then  the  policy  would  automatically  be  dis- 
continued and  the  entire  each  value  held  as  a  credit  f  Ufaaft  i  to 
the  order  of  the  Insured;   that  the  agreement,  by  which   the  com- 
pany was  appointed  trustee,  provided  that  in  ease  the  policy 
should  become  a  claim  by  the  death  of  tho  insured  daring  the 
lifetime  of  his  daughter,  k art on  0,  Allen,    %n*  prior  t©  her  at* 
talr.in^  the  a^e  of  sixteen  y*ars,  which  would  be  on  April   21, 
1911,   the  company,   as  trustee,  would  receive  the  amount  of  the 
policy  and  hold  it  until  Marion  C.   Allen  was  sirt«en  years  of   age, 
and  that  the  agreement  should  heceme  null   and  void  if  the  insured 
should  bs  living  when   she  arrived  at  the  age  of  sixteen  years. 

The  answer  of  Attie  M.   Allen   and  Marlon  C.   Allen 
claimed  the  fund   for  Attie  &.  Allen  by  virtue  of  certain  provi- 
sions of  the  Separation  Agreement,  wtolsh  will  hereinafter  be   re- 
ferred to,   and  the  decree  of  the  court  sustains  tais  contention. 

There  was  practically  no  dispute  aa  to    the  facts. 
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Arthur  A.  Allen  in  his  own  bohalf  testified  that  the  r-oliciet 
were  in  hi*  possession  and  had  heen   sine*  the  rpsp*ctive     ate* 
thereof;   that  he  had  never  assigned  any  Interest  An   the  policies 
er  any  of  the  benefit*  under  them  In  c&«*  he   should   survive  th« 
period  of  twenty  years,    and  he  adatitted  the  excoTittojri  *f  the 
Separation  Agreement. 

Attie  *L&y  Allen  In  her  own  behalf  testified  Si  hat 
they  had  hut  one  child,  Jaarion  Caaspbeli  Allen,  born  April  3CL, 
18»S,  and  that  she  had  the  custody  of  thl*  daughter  until  she 
became  ©f  age. 

l*he  Separation  Agreement   is  in  fsilitj.      It  i> 
dated  January  l->,  190S,   and  provides   that  husband  and  wife  nave 
agreed  to  live  separate  *s)d  apart  during  the  remainder  of  their 
lire*;    that  the  wife  shall  have  the  custody  of  the  child,   and 
that  the  husband  will  pay  to  the  wlfs  $18,  S©  per  week,   and  dis- 
charge the  than  existing  family  indebtedne*e;   that  the  wife 
•hall  have  the  household   furnishing*  as  long  as   she  wishes  then, 
and  that  the  payment  of  #12,50  per  week  shall  be  In  full  satis- 
faction of  the  support  of  the  wifs  and  child  and  of  alimony, 

flth  reference  to  the  insurance  the  contract  provide*: 

"!»aid  Arthur  a.  Allen  shall   also  keep  up  and  not  peri.: it  to 
lapse  or  be  cancelled  for  non-payment  ©f  due*  or  premiums, 
all  of  the  life  insurance  and   accident    insurance  policies 
now  in  force  and  carried  by  hi?*  upon  hie  life,   for  the  bar^fit 
of  his  said  wife  or  daughter  er  both,   and  the  benef ioiarie* 
named  In   said  policies  ©hall  not  be  changed," 

A*  tcBllllI  to  throw  light  upon  tha  proper  construc- 
tion of  this   clause  of  the  agreement,   the   court  admitted  in   evi- 
dence, over  the  objection  of  Arthur  A.   Allen,  a  letter  of  aald 
Arthur  A,  Allen  written  on  February  SI,  1909,   (subsequent  to  the 
execution  of  the  Separation  Agreement)    to  his  daughter.     Referring 
to  this  life  insurance,    the  latter  states: 
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"Please  tell  Mo&ma  that  I  received  her  1  tt«r.     As  to   the 
insurances;      I  h*ve   I  h%ve  one  in  the  1<  Y.  Life  as  she  know*. 
This  is  i'or  |f0O0«€O«     #1©GQ.©0  ©J'  this  is  now  payable  te  h-r 
upon  proof  if  lay  death.     The  remaining  #4©©0*<W  will  be  held 
in  trust   for  you  "by  the  I*,  y.  h,   Ine.  Go.   atnd  paid  to  you  in 
Ik*   for*  of  en  annuity  et*  sestet  ring  like  $11, CK;  per  week,  $e 
be&i«  at   the  time  you  are  16  yre.   of  age,   and    to   continue  for 
{I    think)    at  least  8  yntzxn.     If  you  die  before  you  are  16  yre. 
el  A,   the  whole  of  the  ItOOO.OO  cnw#ve  to  fca*a»a  at  once.     Should 
I  he  alive   at   the  tine  you  are  16  yre.    old,   the  whole  thing 
reverts  t©  Ssissta  after  that,  —   that  1»  it  becomes  a  regular 
insurance  for   |1        ►©#   far  h»r  sole  benefit,* 

It   li  earnestly  arfned  in  behalf  of  Art»-ur  a..   Allen 
that  this  letter  wee  net  fcint-WtH^t  in   evidence,  because  it   le   said 
the  clause  in  the  Separation  Agreement  with  reference  to  the  insur- 
ance pollci*e   Is  net  ambiguous  nor  it»  jsseaning  doubtful;    that   it 
dees  not  purport  te   assign   the  insurance  policies  to  Attie  M.   Allen, 
hut  nerely  obligates  Mr.  Allen   to  pay  the  preiaiu»e  on  all   the 
policies  then  in  force  and  carried  by  hi*  upon  his  life  for  the 
benefit  of  hie  wife,  eir  daughter,  er  both,   and  further  that  the 
feenei'i claries  n%*aed  in  the  policies  ihculd  not  be  changed*     Xheri 
is  much  force  in  this  contention,     the  language  of  the  pro-vision 
does  net  seem  to  be  assbiguoue  nor  to  require  explanation  in  order 
to  arrive  at  the  olaar  intention  of  the  partias. 

J8pr  do  we  thinlc  that  the  letter  ■&•&%*«£  in  evidence 
indicates,  when  carefully  read,   any  further  er  different  ©oastrue- 
ticn  of  this  prevision  of  the  agreement.     It  is  perfectly  entrant 
Vf   t- ink,  regains  She  letter  li  the  daughter  in   the  light  east  upon 
it  by  the  trust  iggisMssH^    thnt  siBsl  the  writer  says  about  the 
#400©  to  be  held  in  trust   for  the  daughter  ml  p«ld   to  her  in 
the  form  of  an  annuity,  to  begin   it   the  time  sh*  is  sixteen   yuri 
cf  age  and  to  continue  for  at  least  eight  years,   ie  &  statement  cf 
fact  as  to  what  would  happen  in  ease  of  the  father's  <£eath. 
It  would  then  be  perfectly  true  that  if  the  daughter    aed  hmfur®  she 
was  sixteen  yaarc  of  age,   the  father  also  having  <tied  prior  to    fcfcftl 
tine,   that  the  whole  insurance  would  revert  to  the  mother  &n& 
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V<HH1|   a«  he   says,   a  regular   Insurance   ft  J    fei   t  *r  eol*   ben<* 

fit.     I^iere  is  no  fclttgVNjit    either  in   the  pro^i^ion  ©f  the  tipifli' 
tien  Agreement  or  in  the  letter,   which   tsnn   be  construed  into   »£ 
assignment  §>f  theee  iiieartwio*  policies ,   or  that  either  the  mother 
or  the  daughter  were  to  take  s*ny  befc<«fits  fro*,  the  cawe,   except 
upon  the  oontingeney  of  the  father's  death. 

Courts  do  net  wake  contrasts   for  litigate  end  way 
net  relieve   them  ©f  th©  obligations  arising  out  of  the  terms  of 
contracts  which  hav«  boon  voluntarily  saade.     There  is  not  a  sentence, 
as  we  reed   tho%   in   either  the  agreement  or  the  letter,  f'-ioh  would 
indicate  that,  vita  the  father,  mother  and  daughter  living,   thesrt- 
was  sny  intention  ether   than  that  the  mother  shoul.1   receive  the 
amount  of  fia.s©  per  week  with  other  properties  sriprcifically  Bsejo- 
ttone*  in   fch*?   agreement. 

The  dee  roe  of  the  Superior  court  i«  reversed  MM   the 
cause  rtWHMlNi|  with  directions  t©  enter  a  decree  firming  Arthur 
A.   Alls©  to  he  the  true  owner  of  the  funds  in  controversy,  an# 
directing  the  MUM  t©  he  turned  over  to  him. 

Johnston  and  ^©Surely,  JJ« ,   eon  our. 
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t.  cotm*  of  chic ago, 

mm***         >       240X.A.  o7/£ 

»•  *RSSXi>IKO  PIP  MATCHBTT 
WMMHS  TKS  OMUXOE  OF  THS   COURT, 

This  it  an  appeal  by  the  defendant  from  »  judgment  in 
the  sun  of   $100  entered  upon  the  finding  of  the  court. 

the  claim  of  the  ggfiUliMil  w&a  for  work*   labor  end 
service*  rmAttr^d  and  materials  alleged  to  have  been  furnished 
by  plaintiff   to  d©f«ndant  «t  4efendsst*«  request. 

The  statement  of  claim  showed  a  total  demand  of  $lli,32» 
which  included   interest  amounting  to    "1.72  accrued  since   the 
ao count  wee  stated  between  the  parties* 

It  lc  argued  by  the  defend  t«at  th?  t  the  judgment  is  not 
sustained  by  the  evidence.     The  only  witne»«es  who  testified  *ere 
the  plaintiff  and  defend**nt.     Plaintiff  also   introduced  a  peat  Card 
signed  by  the  defendant,  in  which  defend,  nt  a«»4  that  he  would  like 
to  have  plaintiff   call  and  put  in  a  new  ©top     cook  in  the   toilet 
in  the  yard*   the   card  also  stating*  *you  hare   to  have  a  man  to  dig 
up  the  ground  and  this  should  be  done   soon  before   the  weather  will 
get  toe  bad." 

The  plaintiff  testified   that  on  or  about  the  8th  day  of 
December,  1924,  ho  went  to  defendant's  drug  store  and  presented  a 
bill  for     117,   end  defend *»t  told  him  he   would  pay  for  it  in  a 
week  or  so.     The  plaintiff  also  testified   that  ho  W0  not  in  the 
business  of  selling  plumbing  sup-lies,  but   that  he  purchased  certain 
supplies  for  which  he  paid  ^l.OS.     He  further  testified   that  ho 
did  not  know  how  much  tine  was  spent  in  putting  in  this  plumbing 
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1*1*4  the  work;    thr.t  he  w«»  there  two  separate  days,   about  an  hour 
e«.eh  lay;    further,    that  the  union  sc*le  of  wages  for  plumbers 
doing  that  kind  of  work  wms  $8.26  o«r  hour. 

The  defendant  testified   that  h«  desired  only  aueh  work 
done  ae  was  outlined  on  the  post  card.     Ho  testified   that  he  was 
pr*s<jnt  all   tin   tine  each  day,   with  the  exception  of  a  few  hours, 
and  that  the  plumber  did  not  work  way  four  days,  or  any  thirty- 
eight  hours  an  claimed  by  the  plaintiff}    that  he  worked  only  p»rto 
of  days*  shout  sight  houre  the  first  d«y*  on  the  s©oond  *?oout  throe 
hours  and  on  the  third  dey  about  one  trnd  a  half*  and  th«=t  altogether 
the  plumber  did  not  work  to  exceed  two  full  dsy*  of  «ight  hours. 
For  this  time  ho  said  he  wee  willing  to  pay. 

The  defendant  also  denied   that  he  ewer  agreed   to  pay  the 

sun  of  #117   for  the  bill  presented*  but  said   that  on  the   contrary* 

he  told  plaintiff  it  was  too  much  and  offered  to  pay  bin  $m  to 

settle  it.     this  was   the   substanee  Of  all   the   testimony  introduced. 

hereupon,    the  following  coliomay  occurred: 

the  Court:    "I  heliawo  Mr.  Koepke  is  entitled   to    Hit* 

but  as  a  personal  fawor  to  Miss  l*pooner*  I  will 
make  it  #100  a  and  X  belle  we  there  was  an  account 
stated.* 

Mies  -pooner:     "X  ©bjftut  to  any  such  finding  ae  being  exoeosiwo 
and  not  conforming  to  the  testimony.     Mr.  Koepko 
has  testified   to   the   value  of  the   staff  furnished 
which  was  anywhere  from  thirty  to  fifty  per  cent 
of  which  ho  eharged  in  his  ute  tenant  of  claim. 
He  also  testified   that  he  did  not  know  how  muoh 
work  his  assistant  had  put  in  on  the  plane  and 
that  Mr.   xealier*   the  d  fend&nt,   admitted   that 
the  as  iii  stent  worked   the  most  of   two  days*  or 
eight  hours  a  day  at  the  union  scale  of  wage 

{2.2o  an  hour*   #40  would  bo  a  plenty,   end  th*t 
23  io  a  liberal  estimate  of  the  value  of  the 
aatorifil  furnished. * 

Thereupon,  defendant  made  a  tender  In  court  of  y70»  which  was 
refused. 
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The   Court:  "I  on*  making  t  finding  of  $100  just  beonuse 

of  the  ability  with  which  yon  have   trie-.* 
this  caws,  bu t  If  yen  appeal  this  oawe,  X 
will  »«ke  a  finding  of  the  full  amount  of 
117. 60. • 

hie*  Spooner:  **hile  I  em  alemyo  willing  to.  md  sa  *  good 
enough  apart,  to  abide  07  tho  ueu  1  findings 
of  the  Court,  yet  1  feel  the  Court  wet  con- 
sider me  •  very  cheap  attorney  if  I  am  >erth 
only  $1?  in  this  oaae  and  I  object  to  tho 
remarks  if  the  Court  in  penalising  my  client 
for  exercising  his  rights  as  a  eltlscn  to  appeal,* 


tho  Courtt 
Mloa  cipooner*. 

The  Cewrt: 


"«r.  teller,  1  don*t  believe  a  vprA  you  have 
said  in  this  «a*««* 

•I  object  to   the  remark*  of  'the  Court  In  impeaching 
the   chapcoter  of  my  client     in  open  court.     I  do 

not  represent  a  class  of  client*;  which,  the  Court 
has  implied  in  his  remarks,* 

"If  you  appeal  this  c»i*et  I  shall  certainly  est 
thia  judgment  at  $UV,* 


Mlse  Speamerj      *I  ob'eot  to  the  remarks  of  the  Court** 

Plaintiff  has  not  mppeured  in  thlu  court  to  support  tho 
Judgment  entered,     Plaintiff  relied  upon  a  stated  occowftt  sup?*rted 
only  hy  his  uncorroborated   testimony  mhlah  MM  denied  by  the  defendant 
mho  also  gave  sat trial  testimony  as  to   the   time  put  in  doing  the  «ork. 
This  te   timeny  was  not  rebutted* 

Tho  evidence  indicates*  ho««ver,  a*  a  matter  of  fact  that 
the   sum  of  *|70  \w&  due  to   tho  plaintiff  and  &s  the  trial  was  hy  the 
court*   the  judgment  *ill  he  reversed  with  a  finding  of  fact,  and 
judgment  entered  here  in  favor  of  plaintiff  for  the  sum  of  |T0t  costs 
in  this  court  to  be  taxed  again*  t  the  plaintiff, 

WSfmmH  WITH  A  J?1ED1BG  ©J  FACT, 
John  j  ton  *nd  Sio  Purely,  33  •  •   concur. 
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•t  find  *«  ■  f»ct  trtm  ttw  ©yidenee   that  there  is 
due   to   the  plaintiff,  Utdvig  H«  K»«ple«t  fr*n  the   AffftBiMft* 
ap-orgf  iSociier,  on  »«a«mat  ef  th<*  3lria  fftr  which  suit  it 
"brought  in   thia  cms?*,   thft  ;**»  »f  t*0# 
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2.   MALAUSKA3,  t 

Appellee, 


VS. 


J.    A.    JE03CHIK3, 

Appellant* 


appeal  mm  msrcciPAL  cows 
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MB.    PR8SI1KK&  JtJSTIGE  JUXCKSfX 
BKLXTBW3  SMI  OPXR.TGE  OF  THE  0OTF«T. 

In  this  ease  the  plaintiff  brought  suit  for  forcible 
detainer,  alleging  that  defendant  wlthheldi  from  the  plaintiff 
possession  of  certain  premiss*  kne'wn  as  S3S3  South  Kalsted  street 
in  the  City  of  ehieagfi.. 

there  was  a  trial  by  the  court  without   a  jury  and  a 
finding  that  the  defendant  was  guilty  MM   jud&sent  upon  the  finding 
fer  the  possession  of  the  premises,   eH4  that  a  writ  of  restitution 
issue  «ith  judgment  for  costs,   against  the  defendant. 

At  the  close  of  all   the  evidence  defendant  ma.de  a  motion 
that  the  issues  he  found  in  his  f&vor,  which  was  denied.     Propositions 
sf  fast  and  of  laps  were  submitted  to  the  oourt  by  defendant,  Mad  those 
rulings  of  the  eourt  are  assigned..  &e  error. 

the  evidence  tends   to  show,  ^itr.out  dispute,   that  it* 
fondant   entered  into  possession  of  the  premises  under  a  written  lease 
dated  Kerch  3,  1934,  made  between  defendant  and  ono  Key*r,  at  that 
time  the  owner  of  the  premises j    tfc&t  the  lease  in  and  by  Its  terms 
demised  the  premises,   to  he  cceupiea  for  office  and  living  rooms  only, 
ter»  beginning  April  1,  1922,  and   ending  April  2,  !•?,»,   at  a  rental  of 
#35  a  month,   payable  In  advance. 

The  lease  in  an  I  by  it©  t«*ms  provided,  "Option  hereby 
given  for  two  years  mors  with  nominal  Inoreaee  of  rent."  The  lease 
further  provided   that  all  of  the   covenants,  promises,  representations 
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and  agreements  therein   contained   shall  be  binding  upon,    apply  and 

inure   to    the  benefits  of  th«  h»irs,   executors,    adrainistrators  or 

assigns  respectively  of  lessor   Mi  leasee,   unci   furthers 

"If  lessee   shall  vacate  or   abandon,   said  premises  or  per  it 
the  same  to  remain  vacant  or  unoccupied   for  a  period  of  ten  day*, 
or  in  e&ao  of  the  non-payment  of  the  rent  reserved  hereby,  or  any 
part   thereof,  or  of  the  breach  of  any  covenant  in  this  lease  con- 
tained, lessee's  right  to  the  possession  of  the  demised  premises, 
thereupon   shall   terminate,   with  or  -without   any  notice  or  demand 
whatsoever,   and   the  mere  retention  of  possession   thereafter  by 
Lessee  shall  constitute  a  forcible  detainer  of  sale}  promises, 
td   if  the  Lessor   so  elects,   but  not  otherwise,   and  with  or  without 
notice  of  tuoh   election  or  any  notice  or  demand  whatsoever,   this 
lease  shall   thereupon  terminate,   and  upon  the  termination  of 
Lessee's  right  to  possession,   fet  aforesaid,  whether  this  lease  be 
terminated  or  not.     Lessee  agrees  to   surrender   oeesessloB  of  the 
demised  premises  1  rased  lately,   without   the  reeelpt  of  any  demand 
for   rent,  notice   to  ouit  or  demand   for  possession  of  the  demised 
preialeee  whatsoever,    and  hereby  grafts  to  Lessor   full   and  free 
li can #e  to  enter  into   and  upon   said  premises  or  my  part  thereof, 
to   take  possession  thereof  with  or  without  process  ©f  law,    and  to 
expel   and  remove  Lessee  or  any  other  person  who  m&y  be  occupying 
the   saifl  premises  or  any  part   thereof  as  a  ssowher  erf  his  family 
or  otherwise, *   etc. 

The  evidence  for  Htf  plaintiff  was  to   the  effeet  that 
he  purchased   the  premises  in  September,  1924,   and   that  the  defendant 
paid  the  rent   for  September,  October,  Jioveaber  and  December  of  that 
year,  but  did  not  pay  any  of  the  rent  which  thereafter  accrued;   that 
plaintiff  twice  demanded  payment  thereof,   and  defendant  replied   that 
he  did  not  have  the  money;    that  plaintiff  then   asked  him  to  vacate 
the  premises,   and  that  defendant  promised  to  move  in  march;    that  he 
did  not  do   this,  but  remained   in  possession  u#  to   the   time  of  the 
trial. 

The  defendant  denied  that  he  had  ever  said   that  he 
would  not  pay  the  rent  because  he  did  not  hav*  it.     On  the  contrary 
defendant   saye  that  in  a  conversation  with  plaintiff  in  the  early 
part  of  January,  1925,    defendant    told  plaintiff  that  he  would  pay  the 
rent  but  refused   to  pay  a  repair  bill  demanded  by  the  plaintiff,   and 
that  he  had  another  conversation    te  the  same  effeet  in  the  month  of 
February,    and  again  about   the  loth  of  March,   and  upon   the  trial  do- 
fondant  tendered  to   the  plaintiff  rent  for   the  months  of  January, 
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february,  &ar«h  and  April.     Plaintiff  offered  to  accept  the  rent 
for  January,  yatruary  and  iiaroh,   Mi   thereupon  defendant  tendered 
tb*  amount  of  rent  duo  for  those   throe  months  in  the  sum  of  $105, 
which  the  plaintiff  Accepted, 

On  rebuttal  one  Andrew*  testified  for  plaintiff  that  ho 
had  a  conversation  with  defendant  in  the  latter  part  of  February, 
1925,  la  which  defendant  said  that  he  had  a  place  at  J^ifty-seeond 
m&  fontworth  whieh  fee  was  figuring  on  moving  into;    in  fact,  the 
witness  said   that  he  had  told  him  that  several  times,   and  that  do* 
fondant  had  a  slips  up  in  his  window  indicating  that  he  *r»a  to  tbovo. 

The  plaintiff,  in  rebuttal,   denied  testimony  of  the 
defendant   to   the   effect  that  in  DoessAor,  19S4,   defendant  ha*  asked 
him  for  a  lease,  hut  en  the  contrary  test lfi ed  that  defendant  told 
him  that  he  was  •§&*£  to  move.       Ho  says  that  defendant  gave  him  a 
check  for  the  rent,  which  there  w*m«  not  sufficient  funds  to  meet; 
that  defendant  never  offered  to  pay  him  rent  for  fHMijifj,  February 
and  Jtemroh,  and  never  aaieed  him  at  out  getting  the  lease  extended,  but 
premised   to  movs.     The  plaintiff  further  testified  that  defendant 
never  came  to  him  and  said  that  he  ^ould  pay  tho  *ent  m&  not  pay 
the  repair  bill. 

The  court  refused  to  find  as  a  fact,   as  requested  by 
defendant,   that  defendant  told  plaintiff  in  fteeeiabcr,  19i!4,   that 
he  wished  to  continue  the  tenancy  of  the  premises,   and  also  refused 
to  hold  that  in  that  month  the  defendant  informed  the  plaintiff,   ia 
substance,   that  ho  wished  to  occupy  the  nremises  in  question  beyond 
the  Jlad  day  of  April,  1988,  under  the  option  in  the  lease,  and  re- 
fused to  hold  that  the  olaintiff  stated  to  the  defendant  that  de- 
fendant ha4  no  right  to  occupy  the  premises  under  the  lease  beyond 
April  2,  1928,  or  that  plaintiff  had  refused  to  enter  into  negotia- 
tions,  as  requested  by  plaintiff,    for  an  increase  ©f  the  rent  for 
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the  term  of  sail  least,  which  night  enmie  after  April   3,  1P25,    an* 

refused  further  to  bold  that  plaintiff  had,   M  early  as  the  wonth 
of  Beecfaber,   1024,  proposed  to  establish  on  oil  filling  ttntion  on 
tho  property  occupied  by  tho  defendant  and,   as  a  port  of  that   In- 
tention, not   to  p©ratlt  the  defendant  to  occupy  tho  premises  after 
April   ft,  1925,   and  eonBsnlcated   that  intention  to   the  defendant 
prior  to   that    time. 

The  court  also  refused  to  hold,   although  recu^sted , 
that  the  defendant  was  ready,  able  and  willing  to  pay  plaintiff 
tho  rent  reserved  by  the  lease.   Mi  that  plaintiff  had  refused  to 
accept  it  unlese  defendant  also  paid  another  demand,  which  defend- 
ant  contested  upon  the  m^rit: . 

The  defendant   euhsaltted  propositions  of  %MmM  ^Meh 
were  also   rofueed  by  the  oeuri,   and  upon  these  mlinge  the  defend- 
ant  aesigns  error*.     Be  contends  >i**re  for   the  proposition  that  tho 
sere  holding  oTer,  after  the  expiration  of  the  stag   sp^e-ifis*  in 
the  lease,  constituted  an  election  on  the  part  of  defendant  to 
'hold  for  tho  additional  or  extended  t«m,    siting  35  Corpus  Juris, 
p.   1036,  i&aajfc     ▼.  qranlPfl.  109   III.  App.    583,   m&  other  eases  so 
holding. 

¥e  thin*,  hewewer,   (fee  ruling  of  the  court  upon  the 

propositions  of  law  become  iwMterlal  in  wtew  of  the  finding*  of 

fact.     By  the  tsr%*  of  the  leaoe,the   continuance  of  the  earn*,  not 

only  for  the  extended  tern  but  for  the  prior  tera  &«  well,   40ym49& 

upon  the  payment  of  the  rent,   and  the  finding  of  the   court  and  ite 

rulings  upon   the  request  to   find  matter*  of  fact,   indicate  that  it 

wa*  the  opinion  of  the  court  that  the  defendant  had  wrongfully 

failed  to  pay  the  rent  reserved   fer  wore  than  three  months  prior  to 
the  expiration  ©f  the  or i final  term. 

The  defendant  does  not  arirwe  that  the  finding;  of  the 
court  ie  against  the  evidence,  and  it  Ik  therefore  unnecessary  to 
discuss  the  propositions  ©f  Isjr. 

The  Ju^gaent  is  afflraod.  AFFIRMED, 

Johns ten  and  &o3urely,   J  J. ,   concur. 
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•  corporation,  )     A*P*AJ.  PROM  tttJIXCX? AL 


Appellee,  ) 


COURT  07  CHICAGO. 


•  corporation,  **  ~x  \J   -L.tt.  O  J  O 

Appellant*  1 

KR*  PTUKXDXVO  JOSTICK  MATCHSOT 
PKLXVTiRKD  TKB  OfXFXOS  0?  THIS   COtmt. 

This  is  aa  appeal  by  the  defendant  from  «  judgment  in 
ths   sua  of  #2000  entered  upon  the  verdict  of  a  jury,  notions   for 

*  Aon  trial  in  ?;rrest  of  judgment  having  ho  en  oyer  ruled. 

the   statement  of  claim  alleged   that  on  lovember  24, 
1922,  plaintiff  purchased  from  defendant  en  eir   compressor  for 
the   sun  of  #1200,  paying  upon  the  purchase  price   the   sun  of  $200, 
the  balance   to  he  paid  when  the  compressor  wae  removed  f ron 
defendant's  warehouse;    th- 1  when  delivery  w#s  revested,   the 
compressor  h  d  been  sold, 

the   affidavit  of  nerlts  alleged   that  it  had  been  egreed 
that  the  compressor  would  he  removed  and   the  Vmlenee  of  $1000 
paid  within  ten  days;    th<  t  defendant  failed  to   comply  with  its 
agreement  in  these  respects;   although  often  requested;   whereupon 
defendant  sold  the   compressor  at  a  reduced  price* 

Evidence   was   sub&ltted  hy  the  parties   tending  to   sue  tain 
their  reepectlve   contentions,   and   the  issues   submitted   to  a  Jury, 
with  the  result  Rhove   stated* 

the  evidenee  tended  to  show  the  s»le  of  the  compressor 
on  Sevenber  24,  1922,  and  the  payment  of  #200  on  that  date, 
there  was  a  conflict  in  the     ri dense  ns  to  whether  the   compressor 
was   to  bo  paid  for  end  removed  within  ten  days,   as  alleged  in  the 
affidavit  of  merits.     Xt  was  not  denied   th  t  the  air  compressor 
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was  resold  to  a  mas  named  Zanders  In  January,  192%   for  #1000* 

For  several  reasons •   the  Judgment  must  be  reversed. 
In  the  first  place,   there  is  no  evidence  upon  which  to  base  the 
damages  allowed  by  the    lury.     The  only  evidence  on  tfc*t  istnte 
was  given  by  one  King,  who   testified   th?  t  he  was  an  industrial 
representative  for  Weotlngheuso   -4r  Brake  Co.,  and   that  in 
November,  1922,   the  list  price  of  the  National  Brake  &     lectrio 
Company's   three«cylind«?r  air  compressor  Ho*  537-A  motor  was  $4900, 
usually  sold  under  discount  of  ton  pwr  sent,  making  a  n  t  prieo  of 
#4050,  f.o.b.  Milwaukee;    that  the  same  price  existed  in  l>*?cember, 
1932,   and  January,  1925,   ®n$   that  ho   supposed  the  freight  charge 
from  KilwKUkoe  to  Chicago  would  be   around  $40  or  |5G;    that  ho  had 
possibly  sold  tern  compressors  -i  the  price  stated,  but  had  never 
sold  any  in  Chicago* 

the  real  auestion  at  issue  upon  plaintiff1©  theory  of 
the  case  was,  vrfcat  Wsfl  the  fair  cash  market  value  of  the  air 
compressor  at  Chicago,  Illinois,  at  the   time  it  MM  sold  to  Sanders? 
The  evidence  of   the  list  price  would  not  establish  that  fact,     CO  ok 
County  v.  Harms.  10  111.  App.   24,   affirmed  108  111.  151.     •  ee  &l«o 
ffowjer  vt  County  v®gsjy*%QMrM9  6  ****■  w*i 

Again,   the  court  by  the  sixth  instruction  told  the  jury 
that  if  the  jurors  believed  from  the  evidence  that  the  defendant 
"wrongfully*  neglected  or  refused  or  placed  himself  in  such  a  position 
that  he  could  not  deliver  the  goods  purebred  by  plaintiff,  accord- 
ing  to  the  contract,   "then  you  should  find  the  iseues  for  the 
plaintiff ."      .here  an  instruction,   as  here,  directs  a  verdict,  it 
is  well  settled  it  must  contain  all  the  material  facts  and  condi- 
tions essential  to   such  a  verdict.     Pardrldge  v.   Cutler.   168  111. 
504$      Illinois  Iron  fc  Metal  Co.  v.   Weber.   196  111.   526,     This 
instruction  ignored  the  theory  of  the  defense* 

The  instruction  was  erroneous,   ^nd  the  verdict  of  the 
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Jury,   particularly   as   to    tho   amount  of   tho  d»s*g©st  i»   zltnrXy 
against  the  vw&iffht  of  the  eviienee. 

For  *Jie  orrors  ia«lieHt«<i   Uw?   judgmmt  its  ro"r*r«ed 

sad  the   oauae   r«>«anded. 

mrmum  aid  .luottissD. 

Johnston  and  K«£»rolyt   J.?,,    concur  „ 
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On  Appeal  ef  MM  i.AVIlif 

Appellant. 


nsj.xvisR*:!)  ms  cvxsxoti  off  fm  mmw. 

By  this  anoeal   Joseph  Lwle,    cross-defendant  fes&gf*9 
seeks  the  reversal   of  certain  n*rt*  of  the  deere*   smtsreit 

The  cause  mi  heard,  by  the  Chancellor  m»en   ■JTBJfpstiMI 
to  the  report  of  a  aaater  in  ©kaseery,   to   Oman  it  fea^  been  referred. 
The  deeree  does  not  expressly  over-rale  the  findings  of  the  assists* 
«r  sustain  the  exactions  thereto,  but  is,  nevertheless,   contrary 
to   the oo  f  indir^&s  and   reeota&endaticas. 

2n*  bill  if  coapiaint  *»•   filed  by  deyuour  t«  Bersikoff 
and  il  erase  ~iah,  «h©  on  Janusry  10,  19 S3,  by  warranty  dead  sxsewte^ 
by  Andreas  Clauses  task  tiki*  to   certain  real  estate  described,  in 
the  bill. 

Ihe  bill  »akes  Joseph  Lavtn  and  Max  frill  iftsiS  defendants 
thereto,   alleging  that  they  had   ceased  ear tain  ec&tr&ets  for  the 
sale  of  the  real   estate  in  question  to  he  raeordedin  the  r*c;r;er's 
©ffise  of  Cook  County,    Illinois,    thus   clouding  the   title  of   Mate 


■ 


■ 

■ 


■ 


plain ant, 

The  hill  prayed   that   these   cloud*  itgM   *<«  rotsovod. 
Defendant*  ansserad,   i*nyl»g  the  equity  'if  the  bill,   and  lflgflti>iii 
tions  were  filed. 

thereafter  defendant  JflJifBi  filed  a  erosa-biLI  ,   in 
which  he  allege*  t»at  ft  contract  had  theretofore  been  nad«  between 
I,awi»  and  himself  wncrolqr  lANti  ifliStoWl  t©  Wttl  «nd  doV*j**n  to  huy 
e*if*  real   eotat*.       R«  alleged   iMftl  \m  **  all    ti*M*  Rtt4  been  ready, 
ahl©  Mid  billing  to   comply  with  the  oentraot   and  prayed  so  aeoount*- 
in«.        ftttHpl wf umiftl  IMpHM  Trust  I  3a-rlng*  £ank,   unlor  the  aa*H«s  of 
Foreman  Brother*  Banking  ffiUJBlJl'j  Andrea*  Clausen  ani   Joseph  lavin 
were  mads  defendant*  to   the  crossbill,      the  Bank  SJt«fiaNN%   slit- 
ting that   the  sum  of  &1VQGQ  had  h»en  deposited  with  it  pursuant  to 
a  certain  contract  between  i«a*iA  and  tald****  iMd  that  it  was  held,- 
lag  the  money  «»d  was  ready  to  pay  it  to   »«k*S  person  a*  the  oourt 
Might  airoot« 

lav  in  answered  admitting  the  oaEsetstion  of  the  eon  tract 
with  (Jolflmam   and  denying  the  other  aJ.JLe&**tion»  01   tne  oroae-Mli 
and  asserting  that  Mdmaa  hy  hi$  default  had  forfeited  the  $i,QOC* 
deposited  with  the  hank.     The  complainant*  answered,   <li  eel  aiming 
©ay  interest   in  the  matter*  set  up  in  the  erose-hill. 

The  master  found  that  Slausen  on  INmiMVy  10  ,  1913,  wa* 
th©  e*n#r  of  the  real.  #*tate  described;   that  on  that  -Sato  ho  sold 
and.  conveyed  it  to  Henikoff  and  &ism,   that  the  does!  had  bean  re* 
corded,   that  complainant*  had  since  that  date  been  in  possession  of 
the  promises,   collecting  the  rents  and  paying  interest  on  the   in- 
ouster  an  o*s;    that  Andrea*  Clausen  and  Joseph  -Uvrin  entered  into  a 
can  tract  under  date  of  October  29.  t  19  22,   which  va»  recorded  in  the 
recorder's  off  is*  of  Cook  County  on  Uove»her  21,  i»2St  by  whioh 
Clausen  agreed  i&  sell  ana  i,»vin   %©  buy  the  pre".;! see;   that  on 
Korsmber  Z«,  l»sa§   Joseph  i-avin  &nci  kax  Soldman  entered  into  a 
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contract  for  the  aal*  hy  L^vin  Nad   tha  T>uro>>«««  «r  of 

the  aail  pracdsaa,   and   that  titlMM  eansarf   IMp  MMtaMVt  to  ha 
recorded   Ik   MM  office  af  MM  roMMnMf  of  i**IS  nf  Cook  </*»inty 
on  noeafffiar  13,   lflESj   that  Cl&aaas  and  Lay  in  *era  »cla,   MMdfr 
and  willing  to   aoaioly  Wtti    MM  contract a  nnde  hy  than,   an*  MmA 
It  was  not  until  JMS*MF»  9,  1?  ;  .'• ,    MMt  lav  In  M>titflMl  e.n----rr-   that 
his  contract  with  Wj&dMM)   MRM*  ntt  n*  MWlflMMMli   M»<1  fMMMMMfl 
Andreas  CI  moan  MMiaMlrtMt  MM   d*al  with  the  M*  f  i  to;    that 

after*  :t&rin   ant«r«d  Into  the  cow  tract  MlttJ  fNHJMM  Ml  Is'tfMMjy 
S3,  list,   ha  aollyoroA  to  I^UMl  tha  abstract,  of"  titla  liliWIlllg 
the  prostata  involved  in   tfea  contrast;    that  thi«  Ahstraet  •>*   tltla 
*aa  ttMfflflllta'  hy  the  attorney  r«?pra«an'viftg  j|ft<toMil<   MM  MtMMMl 
that  it  waa  satisfactory;    that   s-ufcaa^u-antl;?  n  nysabsr  of  conferences 
vera  h*d  hatneen  the  gtMFtlai  IWglNMMi'tMM'  Latin   Mt-4  M&4MMI  rela* 
tlta  to   the  Glowing  o'"  tha  iMaa*   MM!  that  several   tiases  h»tve«a 
£ot«afett?  32,  192S,  and  iMlHlafJ  5,  |&£»g  fioldaan  adtlead  Latin,  or 

hi«  r  ar  re  sen  tattvaa.,  • '  H|  ■    M  *•*  cioee  the  ftntt 

with  Layia  heoaaaa  fca  thought  tavin  was  »a3?twg"  too  »>;»<  h  money  an 
the  transaction;    tint  the  MMltyait  iMMMMl  L^.vir-    *r< '    1*1    MM  was 
raede  M&j«*t  to   MM  contract  hatwean  Latin  an*  CIwm,   Mt4  that 
under  tha  t«r»«  e"  MM  l#SJII»#olMM<   contract  Coleman  $e»osited 
with  tho  hank  the  stun  of  $l,ot"*C  m  earnest  sfconay,  rilo)\  |«  still 
hold  "by  MM  henk  m**r  tho  terns  and  provisions  if  a  contract 
hetween  lali—n  MM!  i-avinj    that   the  contract  heta-aen  ftoldnan   and 
Latin  contains  tho  provision,   *ln  caac  of  any  controversy  regard- 
ing  MM  satse  the  add  hank  ahall  ht   antitlad  to  retwbwrea  itself 
out  of  said  encloauro,   or  MM  proeaoda  tharaof ,   for  any  an^?  all 
ooats,   at  to  mays*  faaa  MM  otfcar  MJjMUMI  «Moh  they  MM  hav* 
iaoarrad  or  h^oowa  liahla  for  o»  account  thortof.#     MM  a  fnrtrar 
m*mmt    *****   aald  MJMjMMMr  fail   to  MMfMM   N*«   MMttMM 


. 
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promptly  oa  hi  a  pwrtt   at  the  ti»e  mi  in  the  »onner  herein  jgHMI&o 
fied  the  earnest  jaeney  ftttJU  as  a'bova  shell,   at   the  option  of  the 
vendor,  do  retained  by  the  vendor  as  liquidated  daam&*e,   ana  this 
contract  shall  thereupon  beeoae  «n<*  ho  null  mfl  void,     Tl»e  is 
the  essence  of  this  contract,    «*%d  of  oil  tho  conditions  hereof.* 

the  contract  further  contains  this  prssvission:      #this 
contract   io  subject  to  on  e*i»ttng  contract  between  tho  oilier  ond 
Andreos  Clausen  dstod  October  'M)t  W^,  ml  tt  it  agroed  that  hoth 
contracts  will  ho  clseec"   eistult&nsoasljr}   that  the  ift&l  oh  all  run 
direct  t'?  purchaser  mentioned  herein  ml  that  purchase  prica  oh  all 
bo  paid  out  by  purchaser  WJKtaiHtJ  h«rein.     However,  a  ouitel&ia 
deed  will  bo   furnished  by  the  soA-1  Jo-tech  Lav in,* 

She  master  farther  fcua£    that  betsreon  Ifaraalrm  as, 
1S2S,   and  January  8,  %£9&9  Lot  in  woo  at  all  times  reft'fy,  willing 
sad  able  to  complete  his  contract  with  aolsHaanj    that  aeldnaa  made 
default  in  his  obligations  under  aoi  I  contract,   •»«  that  by  reason 
thereof  Coldie&a  had  forfeited  to  Lavla  the   earnest  saonoy  cwceeitso 
'With  the  bank,  m&  that  Lot  la  was  entitled  to  that  sua  ©f  money, 
lose  tho  osrpease*  of  tho  escrow  agent  as  found;   that  th«*  contract* 
wore  cicada  apon  the  lafcla*  which  should  be  removed;   that  tho  ex- 
penses of  tho  honk  should  bo  allowed   in  the  sun  of  01C3. 

Frior  la  thm  mt#9  of  the  gmflHMi  Hie  sorties  filed  a 
stipulation  if  the  offset  that  the  mmmv  of  tho  b<ank  should  be 
treated  as  a  hill  of  interpleader,   Hid  that   tho   crnsa-bill  onHf 
th*»   several   answers  of  KOttilBtff,  Utah  end  X-avln   should  be  traatod 
as  several   answers  to    this  bill,    Mod   that  the  evi donee  returned  by 
tho  aiast^r  should  be  hold  t©  be?  evidence  on  tho  issaaa  thus  mode 
vp,  nad  that  th»  bank  *ae   rmtiblod  to  retain  tho  am  of  #103,   as 
found  by  tho  Master. 

fef  team  recites  tho  pleadings  end  the   stipulation 
of  the  parties,  reacTS*   ths  contrast  r.  fro*  the  roaord  as  clouds 
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upon  th*   titly  oJ'  IfWtfl  all  Wanted    rn.ul  Mlttt   ias  foil*  'ir,  »in& 

sapplcaaent.try  to  gj    Inc  k  vitfe  the  report  of  the  »ari»r$ 

*¥h*t  at  no  tine  *a»  Joseph  JLmvin  posses  i*|  of  t« 
the   |»i<0  ftreainesi    that  he  tai   at  »o    tiise  on   or  preview©   to 

January  10,    U.    .>,     rragorad    to   convey  or  t and ay  &  ft**4   t©    the 
said  pr«Kis«i,    said  h«>  did  not  tender  a  i»»i  of  conveyance  to 
the  said  iiax  HMnA«  xjor   f£s  any   tiae  within  *?hl  o':.  si  MrwAd 
r©e,uir«   the   said  &a*  Ctsldaaa   to   perform  hlo   contract,   u  on 
penalty  %t  forfeiture  in   o*««  of  hia  failure  th*»roin,    mi   fchnt 
said  fcax  Oold&sao  in  m  titles'  to   said  «©n«<y  In  escrow  as  afore- 
said* 

in  accordance  eita   w$  in  conformity  to   that  I'in*- 
iag,   the  decree  dl rested  that  the  ©uts  of  $3®?,  hel-i  in  eecrow  hy 
the  Bank  was  Dm  property  -and  xeonsy  of  ttoldawn,   «»'l   the  Bsmfc  was 
ordered  to  pay  the  sua  over  to  him,*     It   is   thio  prevision  of  the 
decree   that  jWilf  la^JMfciWEl  i-avia  e«*)ka  to  have  reversed. 

The  finding  ©f  the  sa&eter  to   tfeft  effect  that  Gold- 
aaa  had  refuse*  to  £•   through  V&lfe   fei  -leal  vith  X-avia  iNMwm 
he  thought  l»avin  was  making  too  much  aoney  on  the  transact  tea, 
is  not  ©v*r*ruls«  or  except, lea  terete   sustain©!  oy  the  Chan- 
cellor. 

l*avia  argues  hero  that  this  fl&eaa$  of  fact  not 
Being  ooatradieted,   the  iaader  of  a  aet4  »«  unnsceea&ry  on  hi* 
part, 

la  at   a  refusal,  of   the  purchaser  to  parform,  or  his 
notificatioB  to  the  tender  that  h©  is  tmabl©  to  perform,  relteTtt 
the  Tender  of  the  necessity  of  tendering  a  de#d,   Seeiao  to  h<»  the 
general   rule*     (39  (iyo,  1377). 

The  law  ■•!©«**  not  re~v*lr«  the  p+xt&emme*  of  3sa  Ml* 
act  or  one  whiafe  wonM  he  useless.     Ifogkl  en  w.   j .  gfj  ->rllctr.  I2*! 
111.   423.     this  rnjl»  1©  not  lt«alt«H,   as  croea-^aiplUntut   ou^'»oaes, 
*©   speelfi©  performance  of   contracts.     «*here  on*  party  ml'mea  to 
perform  sad  th»  ether  is  aaxicue,  ready  mi  willing  to  perform,  a 
tender  of  an   abstract  or  guaranty  policy  is  unnecessary,     i-ysuafi  v. 
fct*QSX»   H4   111.,   388. 
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Tho  rooord,  Vt  think,   sustains  th*  ftst4lftff  ©f  the 

naster.     Kwon  Goldman's  eross-hill  MWfftl  thjtt  he  hat  demanded 

r«t>ay»*nt  of  the  ffioney  «ad  charges  th©  JffyttJVKiJUMI  ©f  a  fraud 
upon  defimdant,  of  which  tfc^re  Is  no  proof  in  th©  record.  The 
ellegod  fraud  e«t  up  in  the  eresa-eill  was  that  Lnvin  had  told 
defendant  that  hrc  was  to  pay  114,000  fox  the  real  oetate,  while 
at  a  natter  of  fast  ho  was  to  pay  only  fcaljffl&P  for  it,  out  tho 
reeord  is  destitute  of  ftHUstfi  tending  to  oreiro  any  such  rep- 
resentation was  made. 

fhoro  is,   therefor©,  n©  evidence  %M  the  rcoord  upon 
which  to  h&ee  tho  finding  of  tho  decree  to  which  Lavla  ©h1*et«, 
nor  is  tho  fln*.in$,  of   tho  seeroe  that  kavln  did.  not  ae<mire  title 
a  euffiet«r*t  haois  for  tho  order  since  tho  contract.  h#tvo#K  Lavin 
and  SoldsMMB  provided  that  tho  two   contracts  would  ho  closed 
eirenltariftously,  ana  that  tho  do«4  should  run  direct  to  tho  pur- 
chaser,    kavin,  however,  furnishlnc  a.  quit-clai®  deed.     Moreover, 
Goldmen  never  based  hie  refusal  to  carry  out  tho  contract  upon  that 
ground.     y$&  v.  $©dsnher<gf   2Tt  111.,  369. 

The  roooisaaondation  of  tho  asaster'e  ropert  was  right, 
and  that  part  of  tho  decree  whioh  dirostco  tho  ®«n«y  in  the  hands 
of  tho  hank  to  ho  turned  over  to  Ooldsesa  not  feeing  sustained  hy 
tho  evidence,   tho  deoree  is  reversed  sftd  th«  cause  reaanded  v>ith 
directions  to   enter  a  decree  in  accordance  with   tho  reeoKHcendation 
•f  tho  Blaster. 

HiirsasEB  ass  wmmwa  mm  bxekcti- 

Johnston  *n<*  Meagrely,   JJ. ,   concur. 
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COOK  GOtmTT. 


ha.  *H$aiBiuo  justice  hAtcasTT 

WJgfWMl  tMB  OPXKIOH  0?  THE  CWKT. 

thio  ie  an  appeal  V  the  defend ante,   the  City  of 
Chicago  and  certain  of  Its  officers,   fron  an  order  &n&  Judgment 
directing  the  i 6  nance  of  the   writ  of  mandamus,   MB  prayed  for 
in  the  relator1  s  petition,     the  cause  Mi  heard  upon  the  relator1  o 
second  amended  petition  ©nd  the  answer  of  the  respondents   thereto* 
a  £ury  helng  waived  and  the  e«s»!»e  submitted  to   tho  court,     fho 
relator  has  net  appeared  in  this  court  to  sustain  the  .Judgment. 

the  only  evidence  offered  in  behalf  of  the  petitioner 
upon  the  hearing  was  that  which  he  gave  in  hie  own  behalf .     In 
reply  to   questions  by  the   court,  he   stated   taut  he  was   the  owner 
of  the  building  involved,   »hleh  **e  a  two-story  brick  structure; 
that  he  intended   to  run  a  soft  drink  parlor;    tart  he  was  not  going 
to  sell  any  drinks  or  aonnahine  or  anything;   that  he  had  a  license 
at  one  time;   *they  searched   the  first  floor  and  the  basement  and 
found  eome   stuff;  newer  closed  the  place;    they  had  search  warroat 
for  first  flat  and  basement." 

In  response  to  questions  from  his  attorney,   the  relator 
stated  further  taut  there  was  a  ®tere  in  the  front,  and  they 
didnH  arrest  him  but  arrested  his  wife;    that  he  W*i  not  in  Chicago 
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at  that  tlae;    that  she  was  not  fined.   »  •  e  ♦     ^en  the  police 
searched  the  place   they  found  nothing  being  sold;    the   time  of 
the   search  v&cn  police  officers  found  stuff  in  rear  X  didn't 
live  in  flat  In  question,  hut  rented  sane;   1  have  filed  toy 
application  for  licence.* 

The   answer  of   ihe   defendants  to   the  petition  denied 
th«t  the  petitioner  WBM  i  person  of  good  Morel  character  and 
vf put  Hon,   end  assorted   *h»  t  on  October  9,  lt£.%  police  offioero 
of  toe  City  of  Chicle  fou««2   intoxicating  liquors  In  the  premises 
and  in  the  posF<e  salon  of  said  petitioners   which  he  kept  in 
connection  with  hie  business;   and  for  the  purpose  of  e&let  in 
violation  of  the  oity  ordin^aoes  of  the  city  *f  HMtagl  fend  the 
statutes  of  the  eta.  to  of  Illinois,   in   such   so.».;e  n&de   and  provided; 
that  smeh  facto  having  been  presentee   to  the  Kayer,  petitioner's 
license  w<mi  revoked  in  accordance  with  the  provisions  of  the 
ordlnanoo  hereinbefore  referred  to,   an$   that  because  of  such 
facts,    the  petitioner  is  not  a  fit  and  suitable  person  to  have  a 
license. 

The  relator  did  not  file  any  replication  to   the  answer, 
and  under  well  settled  rules  of  pleading  in  this  condition  of  the 
record  material  f  sots  averred  in  the  answer  are  admitted  on  the 
record.     &mgmJ&UBi&UUJ&&i  ™  *li-  479J     filftfl   In  II  All  . 

stiLMte.jj*lm&*  sis  in.  m. 

It  Is  well   settled  that  the  writ  of  awndamus  only 
Issues  where   the  petitioner  has  a  dear  legal  right  to  have   the 
thing  done  which  he  revests,   m&   th  t  the  request  will  be  denied 
when  the   right  of  the  petitioner  is  doubtful. 

There   wee  no  evidence  offered  other   tiun  th&t  which  wo 
hare   recited   to  sustain  the  allegations  of   th*'  petitions,     this 

evidence  w*»o  wholly  insufficient. 

The   judgment  is  reversed  and  the  cause  remanded. 

Hgfma&Q  mo 

John o ton  and  J*e~urely#  JJ.,    concur, 
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Appall**, 


APFm   HUBS    OTPKfttOR   GCIJHT 
VS.  J 

Mmumiitu.4  Jr.,  )  ^PzTn  T  A     fi*74 

Appellant.        )  **v    Ael*e     V  •   T- 

«&.  miasm  juanas  kjmunni 
M&raas  shi  opiAioi  gp  the  couht. 

This  is  Ml  appeal   by  the  defendant,  ill  shard  Bill,    Jr., 
from  a  f«40MBt  in   the   «ust  of  $S,©00#   ontered  against  him  and  in 
favor  of  the  plaintiff  in  an  action  on  the  case  for  malicious 
prosecution. 

The  plaintl  ff  sued  with.  the  defendant,  Hil"  ,  Anthony 
Overton,  Bonert  H.   Jackson,  S.  A.   T,  Watkine,  JSdward  8,  Miller,  and 
John  W,   Robinson,   and   all*<-;<*d   in  the   first   count  of  hi  a  declaration 
that  ho  was  a  good.  and  honest   citisen  of  the  state  mn&  had  never 
before  been  suspect***  of  having  bean  guilty  of  the  confidence 
game  or  receiving  deposits  in  the  ban*  after  the  e&&*  ««•  known  by 
hi*  to  be  insolvent,  but   that  the  defendants,   contriving  and  sail* 
cioualy  intending*  to  injure  him  in  his  goad  name  and   to  bring  Mm 
into  public  scandal   and   disgrace,   an d  to  impair  his  financial 
standing  and  good  credit  asseng  his  business  associates,  on   the 
26th  day  of  January,  1£5?3,   falsely  and  maliciously  conspired  to 
and  did  procure  one  Blsie  Qrmmn  to  and  that  she  did  appear  before 
one  of  the  Judges  of  the  Municipal   court,   and  falsely  tmd  maliciously 
and  without  any  reasonable  or  probable  cause  whatever,    charge     the 
plaintiff  with  having  feloniously  instifatwd   and  carried  on  a  con- 
fidence gane,   and  thereby  procured  a  warrant   for  the  apprtbencie* 
of  plaintiff  and  procured  him  to  b®  arrested   jft|  imprisoned  and  kept 
in  priaom  ft*  th*  upaoe  of  three  hours;    that  on  a  hearing  before 
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©ae  of  the  Judges  h*  was,   on  karch  30 ,   19  23,   adjudged  not   to  be 
guilt/  oi    Um  »up*»o»ed  oi'ien««, 

Xhc   ssconi  count  charges  that  on  February  1,  1923, 

i«  trie  Wity  of  Chicago   and  Cook  County,   the  defer. dan t»  falsely  and 
aallclously,    and  without  any  reasonable  or  probable  cause,   con* 
spired  to  procure  and  to   indues,   and   -lid  induce,  persuade  and  di- 
rect, one  Jim  Thornton  to   charge,   and  he  did  charge,   the  pie  In  tiff 
with  teeing  ©GKMdtted  the  ofitiise  of  receiving  deposits  while  a 
bank  was  insolvent,  knowing  the  ssaie  to  be  inatlvvnt,   sand  falsely 
&nd  maliciously  caused  plaintiff  to  be   errested   and  imprisoned, 
and.  that  of   this  charge  he  was  fully  acquitted  m  kcrch  ?r;>,  1923. 

She  defendants   filed  a  plea  of  not  guilty,   and  at  the 
close  of  all   the  evidence  the  court   instructed   the  jury   fct  find 
the  defead&nts  tfverton,   Jackson,  fatsins,  Millar  and  Hobiiuion  not 
guilty,  and  such  verdict  was  accordingly  returned  li   U*  these    i,e- 
feadanis.  A  verdict   was   returned  finding  defendant  Hill,    Jr., guilty . 

Motion  by  dei>nd.a*-t ,  Hill,   to   set  aside  the  verdict 
'and  gr&nt  a  n«w  trial   in  arrest  of  flHlgMHt*  being  overruled, 
judgment  was  entered  on   the  verdict. 

The  plaintiff  has  not  appeared  in  this   eeurt   tc   suppott 
the  Judgaent.      fhe  defendant  has   stated  and  argued  quite   at  length 
and  ^ith  numerous  citations  of  autbor\ties,   fifteen  points,   any  one 
of  which,   if  sustained!  would   be  suffleitnt  to  reverse  this  Judttneat. 

Ac  both  counts  were  based  upon    the  theory  pf  a  oon» 
piracy,  n  using  the  known  alleged    conspirators,    it  i«  indeed  diffi- 
cult to  understand  upen  what  theory  only  one  defendant   could  have 
been  found  guilty.     •*«  understand   the  l?as  to  be  that  it   is  iupo*siblu 
for  a  pnmm  to  cona,,ir«  with  himself.     At  least    lap  persons  axe 
mm****  te   bring  a   cesspl^cy   into  being,      heaps  v.   Dun-ha,.  et   ..!.. 
§5   111.,    586. 
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Again,   the  raoord  fall*  to    liaeloa*  proof  ef  aalice, 
and  the  fVn-tMMM   iadi setae   to  our  ninda   thai.   In  ere  w»*  wroWi,** 
cause  for  believing  the  plaintiff  guilty  oi    the  ©ffer#*ea  with 
vMeh  he  wne   ehnrgtn,     01  MJjj  v.  Lawrence.   MN  111.    881. 

Wis  think  th**   court  erred  lis  receiving  in  avi.ienaa 
the  reenrdi  of  the  erlnlnal  nroeeedtnan,   *lflfcHH    JM  MM  bwtog 
Italian  ta  the  purpose  of   aliening  that  thns«  proceedings  hnd 
terminated,      BU,daw.r_s  *«  lanJ&Bk    7?  m"»  1G4«    JMslM  v» 
H.  n.  Keener  Co...  175   111.  t&ht  Hfj  Is^t*  t.  JUgfaKt  **•  **** 
A»n.   Mil   AB^ersth  v.   r^otsheft.   Ml  111.  App.   Wffk 

Again,   MM  attorney  for  the  plaintiff  MM  ^-ruittes, 
erer  defendant**  etjeotlen,   |i   stats  Mi  facts  a&nterlal  ana  tiers 
ehich  ware  net  In  evidence.     $mMm%J9B&3fcL MmMmJiMLmntoX  ▼• 
Ansjaldwth.   A*   Ul..  nf§|  Ml  ▼.  |gg||  f  j|it   31*  K&e|   357. 

It  will  be  nnneeeasar/  to  eon  elder  nw&armaa  other 
errors  vhleb  axe  painted  oat.     'if  or   tbnss  indi anted  ion  Judgjaant  ia 
reversed  and  the  cause  MMMMs* 

H8YSR3UB  ASS  HUftAMKD. 

John  at  on  an*  KcSnraly,   JTJ. ,   concur. 
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]?I*A*CIAL   3BCURI?I£S   COHFQHATUJi, 
Appellee, 

TS. 

OTtO  LAiSOOS,   Soi«H  Business   an 
LAKQOS  U.SCTKXC  *  MA!SUFAC?VJ<»a 
OOIiFAfiT,    (tfot    ino.) 

Appellant. 
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MS.   PHBSIOIJiG   JtJSflCg  HATCKVtT 
WtmMTO  THS  01*1  ETCH  ©J?  the  G®mt. 

This  la  un  appeal  by   the  defendant   taNM  HI  srder 
denying  the  motion  of  defendant  to  vacate  a  Jud:;:?mant   HlJMFMjfUlU 
entered  upon  certain  judgment  nates.     These  notes  were  t>irty-five 
in  nunber,   ali    dated  May  15,   1914,   and  were   for  the  *m  of  ISO 
each,   except   the  last  note,   wbiah  wat  f»r  the  sum  ©f  $111,42.     the 
notes  beoa»e  due  one  each  month  beginning  July  IS,   1924,  were  pay- 
able to  the   *I*a3alle  Machinery  Exchange,*   and  secured  by  a  ©battel 
nertga&e.     These  notes  were  endorsed  without  recourse  by  the  "la 
Salle  Machinery  Kxefcanga"  as  payable   t©   the  order  of  the  plaintiff. 

Judgment  was   entered  on  January  a,  1985,   for  11,173.05 
and  $15©  att©rn«y»s  fees.     On  January  2S,  1925,    the  defendant  pre- 
sonted   its  i-otion  and  affidavit   in   support  thereof  to  vacate  the 
Judgment. 

The  affidavit   in   support  of   the  motion    stated  that  de- 
fendant  first  learned  of  the  entry  ©f  the  JcKltflpsnt   against  him  on 
January  14,  1925,  when  an   execution  issued  on  the  judgment   and  wae 
served  upon  him,  and  that   the  day  following  said   servieo  he  retained 
an  attorney  to  aet  for  him. 

The  affidavit   states  the  faot     to  be   that  on  or  about 
May  15,   1924,    the  defendant  purchased  of  the  LaSalle  machine 
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change,  the  payee  named  in  the  notes,   at   the  wholesale  pries  of 
$2100,  certain  new  »ae*  ir.  >ry  and  paid  on  the  purchase  prioe 
$350,  and  e*eeuled  and  delivered  to   salt  LaSalle  Hashing  tje, 

vender,    the  thirtyfive  notes  Hi*ntion<yd   in  the  ault   for  the  balance 
of  the  purchase  pries,   Mil   to  secure  the  notes  executed  and     eilv&red 
te  the  tender  a  chattel  mortgage  on  the  ■ttgbtUMyj   that  thereafter, 
OB  or  about  Ueptetaber  20,  1924,   and  before  any  of  said  Machinery 
had  bt«*  used,   defendant  (then  haying  no  suae  for  said  Ei&eJinery) 
and  said  tender  (who  was  Dmm  MMI   tfcMft  tfts  bona,  fide,  onmer  and 
holder  of  said  notes  MM  chattel  mortgage)    ent«r«d  into  an  oral 
agreement  whereby  <l^f  mi:lmxt  was  to   «*nd  then  did  deliver  to  said 
wendor  susi-'  tu^ohin^ry,   together  with  other  new  ®ac;  in»sxvy  owned  by 
the  defendant,  in  full  satisfaction  and  payment  of  the  notes  stem* 
tlened  in  this  ault,    Ma4  said  aot&s  w«ir«s   to  b«s  cancelled  by  s;*id 

<>t    mA  destroyed,   Mfct  aefe«dant  relying  en  said  vendor  comply- 
ing with  said  agreement  supposed   said  notes  an-*   chattel  mortgage 
had  been   cancelled  and   destroyed,   until  servtd  with  ©aid  execu- 
tion;   that  in  1  discussion  just  prior  to   said   agreement  between 
defendant  and  said  vendor,   eacW   stated  to  the  other  that  as  said 
$2100  was  at  a  wholesale  price  Nil   a  aid  machinery  being  nsw  and 
unused,   the  said  vender  would  be  able  to  dispose  of  the  machinery 
at  a  price  in  excess  of  #2100,    and  in  further  conei deration  said 
vendor  -would  accept  and  cancel  said  notes,   and  said  defendant 
would  allow  said  vendor  all  he  got  from  the  sale  of  said  Machinery 
(if  he  sold   ths  same)    in  excess  of  #1700,   the  unpaid  balance  on 
said  machinery;    "that  the  plaintiff  herein  is  no  other  than   said 
payee  naned  in  said  nets  operating  under  a  different  n.tme;    that 
plaint  if  ft  are  not  ths  bong  fl&fi  owners  &nd  holders  of  said  notes 
to  confess  Judgment  thereon;    that   said  payee  placed   said  notes  as 
collateral   security  for  its  leoa  from  plaintiff  only,   MM  not  at 
a  sale  of  said  notes  to  plaintiff  by  said  vendor,  notwithstanding 
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tne  purported   endoreaaent  on   said  not*e  to    th«  contrary. 

The   statement  in   this  affidavit   as  to   the  facts  in 
regard   to  the  agreesumt   for  the  dslivsry  of  the  »aohin«ry  and   the 
eanoeXXatlon  of  the  notes,   is  further   corroborated,  by   the  affidavits 
of  two  witnesses,   tmi  these  affidavits  also  were  presented  in  sup- 
port of  the  motion. 

thile  it  is  true  that  affidavits  of  this  character  are 
to  he   construed  most   strongly  against   the  party  making  application, 
( Chloagp  HM  Pry, f i n«  Jg .    1 1  |j  .   v.  Park  &&&&&  ftMttU   148  In« 
481)  wo  think  this  affidavit   ©<*t  up  i&«tt«r  which,  if   true,  would 
constitute  a  complete  defense   to    the  notes. 

it  does  not  appear  from  the  notes,  nor  otherwise  fro» 
the  reoord,  what  the   *X*a3alX»  Machinery  Exchange*   is,    a»d  while  the 
pXaiatili    Is   a  corporation  the  afiidavit  alleges   that   it   is  not   the 
bona  fids,  owner  and  holder  of   the  notes,   ana   that  th«  payee  and 
plaintiif  are  one  and  tho  swae  person,     Xf  *o,   then   the  notes  are 
suojket   to  the  defense   set  up  in  the  affidavit. 

For  the  reasons  indicated  the  Judgment  denying  de- 
fondant's  motion  will  he  reversed  and  the  eause  IHtmlaiL 

iavmaxD  a*  a  imMims. 

Johnstun   and  MoBuroly,   X3, ,    concur. 


■ 


ttrs  **8 


472  -   3073* 

Appellee,       )   APPEAL  FROM  MJBICXPAL 


'•ww^*"'"' 


} 


COUST  0/   CH1CA0G. 


JCLCKASL  »XSSJU?X#  J  9  40    T     A 


Apr*  11  ati  t. 


^iU    X.flU     V  § 


DAXVBUTO)  THB  (WlKXClt  OP  TOT   COTOT. 

This  i»  an  apoeal  by  the  def  oi*4.«ttt  fnw  *  Judgment 
entered  in  fewer  of  plsintiff  in  en  action  in  forcible  d*t»in*r. 
Hi*  trial  was  by  th«s   eonrt  without  t  Jury. 

IX  It  contended  by  the  i.«fi»im>  that  the  no  11  Ml  given 
by  plaintiff  was  insufficient  t©  terminate  the  tenancy,  and  thin 
is  the   controlling  question  on   the  r«aarc*. 

The  ewidenoe   show*   that  defendant  entered  into 
possession  of  the  pr«»iso«  und©r  a  written  lease  "by  which  plain- 
tiff demised  the   enme   to  him  for  a  period  Beginning  on  October  1, 
1913,  and  ending  on  April  30,  1916,   the   tot&l  rent  being  #3100, 
which  was  to  be  paid  in  monthly  installment*  of  lieu  each. 

When  this  original  lease  expired  on  prii  3  t  1916, 
the  defendant  remained  in  possession  of  the  preaiaes,  apparently, 
under  an  oral  arrangement*  hy  which,  in  addition  to  tha  ap&ae 
theretofore  occupied,  he  was  given  a  little  more  roam  in  another 
building  mid  for  these  two  premises,  he  paid  a  rental  of  130 
per  month.  That  arrangement  continues  until  a  Trout  1932  *he» 
defendant  gave  up  the  additional  space  and  thenceforth  paid,  a 
rental  of  $100  per  month.  There  was  no  written  lease  between 
the  par  tie »  other  then   th*  t  originally  made. 

On  Pehru&ry  18,   1936,   plain tiff ,   landlord,   caused   to 
be   eerred  upon  defendant  the  following  notice,: 
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X0  tfMNHHttiM  Xjiyo  a.*  <x«6a« 
l*itf»afo.  Hi  a^ei   *y*t©i»  %t&A  U         /arte  ca*  mC  ,«».tqtft>«0  r*«^r> 

#*K»rf*    XiiMl/  fcJWi:  *«■»»■»«»    #*/i  .         Tftrt  **« 

ft  ■  •*"i!>»n*rfi  &«»  MSK^  Lnmotirlbbt   «iLt    <t;j  «***  Jmfeanltft 


•HOTICK  OF  T8HEXH AXIOM  OP  TKKAllCT 
To  KAohnel  Plsaanl: 

You  are  hereby  notified,    that  I  have  elected   to 
terminate  your  tenancy  by  virtue  of  which  you  now  occupy, 
as  my   tenant*   tho  following  described  previa* a,   to- wit: 
The  entire    •  remises  known  no  3153  Lincoln  Avenue,    together 
with  all  woodahci&v   o»i tbuildingu,   (garages   MOO  bams  he* 
longing  thereto,   situated  in  th«  City  of  ChiOKgo,   County 
of  Cook  end  utate  of  Iliinoie.     And  you  t.rc  hereby  further 
notified,    to  quit  end  deliver  up  tho  possession  of  said 
premises   to  me  at  the  end  of  the  pretest    iierm,  provided 
sixty  d>sys  intervene,  otherwise  at  the  wtkt  of   th©  Sixty 
day  t^rxR,      ~iok  eomesenooe  next  after  the  servlee  of  this 
notice.     You  Ml   ttwrofW  hereby  accordingly  required  to 
surrender  the  povti  a«*ion  of   th®   within  promisee  to  mo  on 
the   -M)th  d*y  of  April,   192».     bate*   this  18th  day  of 
yebru'iry,   a.     J,  192W. 

(aigned)     He  man  t«  strove,  Landlord** 

It  it  tho  contention  of  the  defendant  that  the  tenancy 
created  was,  one   from  yor-r  to  yepr,    sftil*   the  rlaintiff  contends 
thfct  the  tenancy  Rati  onr  of  month  to  nrcnth. 

At  the  time  of  the  e^nrice  of  this  notice,   en  act  to 
amend  ^ectiona  I  MMl  6  of  titi  not  to  revi»e   th*  l*\w  of  landlord. 
.  rtd   tenant,   aps»r«v«?d  &ey  1,   1S73,  c,&  (sworded,  approv^c"  Jens   7*7, 
1923,  wae  in  force.     ?►'■■««■   MfiM  of  Illinois,  Fifty- third  Oenerel 

seefebly,  19S3,  page  43.     It  provided;       In  oil   HtfM  ©f  tenancy  by 
the  month,  or  lor  any  other  term  leer  then  one  ye^r,  whore  the  tenant 
holds  over  without  special  agreement,   the  Isntflord  llfcftlil  IfcMfi  *«no 
right  to  terrains  t«   the  tenancy  T>y  sixty  daya*  notice  in  siting, 
until  JUly  1,  193S»   'md   ther^cifter  by  thirty  daya*  notice*  in 
writing,  and  to  maintain  an  action  for  foraibl-*  iiltillil  or 
ejectment** 

tho  notice  at  that  time  necessary  in  ©r4«r  to  terminate  a 
tenancy  from  month  to  month  is  pel  forth  In   action  f»  of  the 
Landlord  and  tenant  Aot,   fcsmith-aurd'a  Illinois  Revises!  Bt  tutee, 
1925,  Chapter  SO,  page  1509.     It  is  as  follow  :      "in  all  eeseo 
of  tenancy  from  year  to  year,  sixty  days'   notice  in  ^ritlnr  shall 
be  sufficient  to  terminate    the  tenancy  at   th*  end  cf  the  y«  r. 
Tho  notice  may  be  giren  at  any  time  #i  thin  four  month*  preceding 
the  last  alxty  days  of  the  year.* 
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C«Af»«rliu-    tu«i  ns tied  with  tbs   proyl.iton»  sf  ths 

»tu.Uifc<s«   it   #ouid   srjtiju/    that    *netl;ar    *e    conai-lsr   the   tttUtotp 
araatU'l   by    ika  aat*  ef  ths  $>&rtit*©  hsr«   MM  sn«  trow  y«».r   ts 
y.jiU"  or  *  row  wnla   If  uumth,    Usui  nSliue   terred  vsb  sufficient 
in  iNina  and  mm  MOfftfl  ft*  i*   tin*  vlueh  oeusjlioi  with  ths 

rsquii"«ai-.:.«*t«. 

lbs  juOssient  is  «Cftou4U 

Johnston  sad  Us^ursiy,  JJ.,   osnetir. 
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BKMVSS89  TE$  OPXVXO£  0*  TBS  COURT. 

this  appeal  Is  by  th*  defendant  from  a  judgment  la 
tfe*  sum  of  #982.90,   entered  upon  the  fin  3  la*;  of  the?  court. 

The  statement  of  claim  aliased  *  verbal  agreement 
between  plaintiff  and  def*n dar*t,  whereby  plaintiff  was  t©   conduct 

an   advertising  froTPfttji  at  a  cost,   for  t*i«  sarvioes  of  the  plain- 
tiff aa»?  for  work  and  material    to  he  furnished  to  t**>  defendant 
and  Mile  to  be  presented  as   Nat  ^©rte  prog.raased,  of  not  to  ex* 
«*ed  $ftftc?o.     It  ni  alleged  that  plaintiff  incurred  an  expense  of 

1512.14   «M  also  furnished  material   «»d  lab**  of  third  persons  la 
respect  thereto  In  the   sum  of  #9 SI  and  WW  entitled  to  a  retainer 
f*«  of  #143.98  and  the  sum  of  #166,10  for  services  rendered  la 
handling  said  advertising. 

The  affidavit  of  merits  denied  the  allegations  of 
th*  etataaeot  of  claim,  but  tflMtltil'f  that   defendant  had  agreed  to 
pay  the  plaintiff  for  oertala  advertising,  hut   jealad  that  plain- 
tiff properly  performed   sail  vor&,   rand  stated,   that   the  plaintiff 
wholly  failed  to  perform  It,   and  thereupon  defendant  refused  to 
pay  for  the  work  and  offered  the  pl&intiff  fiOO  In  settlement  of 
all  claims,  which   the  plaintiff  aoeepted,   an  I   that   thereupon   the 
olalB  of  the  plaintiff  was  discharged. 

It  is  contended,  by  tb«  defendant   that  th®  fin-Hag  and 
judgment  of  th*  c«urt  are  contrary  to   th«   evidence;    that  It  is 
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established  by  a  preponderance  of  the  evidence  that   the  defendant 
paid  to  the  plaintiff  the  a-.*n  Of  #10C  in  full  of  all   the  elnias  of 
defendant,   and   further  that  the  evidence   shows  a  vari&nee  between 
the  pleadings  of  the  plaintiff  and  the  proof  submitted  in  support 

of  the   same. 

As  the  guest  ion  of  the  all  need  variance  was  net 
raised  upon  the  hearing,   it  will  be  unnecessary  to    ilscuss  it;    *n& 
the  controlling  question  In  the  ease  therefore  is,  whether  a  pre- 
ponderance of  the  *vi**ene?>  shove  an  accord  and  satisfaction. 

Xhe  plaintiff  testified  that  he  was  Introduced  to 
Jftr.  Ooldstone  of  the  defendant;   company  fey  one  of  his  own  &&» 
players,   a  Mr.   Schild,   ssnd  that  a  conversation  took  place  on 
June  19,  IB 22 $  to  $Nt  effect  that  "*•  were  to  pOT»sWi  a  assails 
advertising  for  hia  an!  if  the  advextlseateat  was  satisfactory  we 
were  to  build  hia  an  advertising  saqp&ign.     We  prepared  sn  .ifcdtev* 
tietotat  sad  he  sa.i.4  go  ahead  and  build  the  rnsst  of  the  noisnntflu, " 

The  plaintiff  further  testified  that  he  went  a^sad   and 
wrote  a  number  of  ads*,  %tm&t&&  the  copy  and  %il   the  a««h  apical 
work;    that  he   did  not  get  far  because  he  was  stopped  by  a  letter 
froa  the  defendant,  in  which  defendant   said  he  had  received  some 
invoice*,  but  the  amounts  were  not  *in  eoaaaon  with  arrmngersewtp  X 
bad  with  you;*   that  he  immediately  went  to  Ctolds tone's  office  and 
Ooldstone  told  hia  that  HMI  campaign  was  no  gsWtf   that  the  -ea^ense- 
was  treaendous;    that   "everything  was  wrong  and  all  he  owed  us  was 
$190.     This  was  in  December,  1938* * 

Plaintiff  further  testified  that  prior  t©   that  time 
the  work  had  been  ill  ees&pleied;    that   tre  plaintiff  has  built 
twelve  or  thirteen  advertisements,    the  copy,   the  cuts  and  the 
sines  and  the  art  work,   nxni  all   these  hills  tosfl  been  charged  to 
alia;   that  he  delivered  the  invoices  for  the  saiae  to   the  defendant, 
and  plaintiff  says,    »At  the  last  aeeting  we  had  1  sal-*   %G  kte  that 
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if  ho  would   pny  MM  outstanding  billa,  I  hi*d  no   hope  of  collecting 
it,     I  loot  oil  confidence  I  haxi  In  hua#     I   eaid,    'if  you  will 
pay  th«»  hills  outstanding  againat  your  account   uni  giws  uie  ftM| 
I  wUl  call   it   squire.'   Ml  gar*  no  $100.       Ho  paid  ono  ninety 
dollar  hill,    The  exact  asaount  if  bills  outotsai ding  are  ahout    nt10^,H 

On  ©rose- examination  plaintiff  teatlfied   thai  when  ho 
first  saw  ar.   Goldstone,   pi slJrtlf?  said  h*  was  going  to   aubuit  a 
saroplc  of  hi*  work,   an*  that  In  e#ffle  age»eies  it  wae  customary  ts 
got  the  0.  E.   of  the  client  on  everything  that  they  Alt,  If  they 
didn*t  trust   th«  client:    thai  he  never  got  ?  r.   Goldetone**   eigna- 
tura  «r  0.    K*   or  %ha  0.  K.   of  hlauor  ana  C-eldstone  Company  on  any 
print  or   any  advert Ising  matter  that  he   submitted;    thai  he  t&al  not 
have  a  aipned  contrast:    that  he  never  had  than  write-  a  letter  to 
hi»  ahout   the  agreement   an 4  never  wrote  thsa  ■  letter  about  the 
agresaent, 

Plaintiff  further  testified  that  he  had  aeon   the 
check,  which  waft  produced,  hut  it  «&e  not  in  the  sata®  condition  as 
when  he  last   saw  it;    that   the  bank* a   ecaeip  was  not  on  it  then,   and 
did  not  have  the  statement  on  it  of  settlement  in  full  to   date. 

Mr.   Bchlld  testified,   *We  prepared   these  three  ads., 
took  them  in  to  hist,     'in  or*  was  one  we  said  we  would  huild  up  for 
llBC,   and  If  he  liked  that  one,  we  e$uld  go   ahead  with  the  cam- 
paign an*   finish   th»  thing  up.      *Well,«  he   aald,    »C1©  ahead   and 
fix  up  thia  ad.1*     The  wltnsss  further  save   that  it  was  taken  hack 
at  the  tia»e  when  one  of  the  salesmen  or  he,  presumably  Hr.   Osldstoits, 
was  going  to  a  convention,   ans  he  aald  that  it  waa   fine  and  that  he 
woul'l  tak*  it   along  with  him,   and   asked  for   the  privilftge  «f  taking 
alon^  the  other  layouts,   and  that   they  let  him   take  those  alsn*;; 
that  when  he   «a*e  back  he  aald   that  he  would   aee  tt«»,    Bjjj   if  t« 
liked  thea  he  would  m  aiiead  with   thea;   sad  that  when  he  ease  h»,ak. 
he  at  tmm   said,    «#ine,   fce  ahead,*   an*,   they  wa»t  ahead  and  pre- 
pared th»  ¥£&t  -©**  *»he  ^things;    that    they  never   saw  Mr.    Goldstone 
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at  any  tiae  aftorwardo  during  the  preparation  *J"  fer*  a4»»     *M»#  ne 
eail,  was  »o»*   time  In  September;    that  after  receiving  the   letter 
they  w«j.  i  over  an-i   took  all  the  Ar<mtu^m  t*xi.i  engravings  to  Mr, 
Goldstar;*?,  hut  h«  cl*L*eu   H  at  he  did  Bet  want  any  ot    it,   ana   that 
there  was  an  argument  haek  and  forth  about   the  faot  9?   hie  telling 
thea  to  go  ahead  with  it,  hut  Wr.  aeldetutte   eaid   that  he  644  sot 
eay  that,   they  thought  they  weal*  let  it  root  awhile. 

Samuel  atolta,  for  the  plaintiff,   testified  that  he 
wea  an  jiiMTlt tt»j  artist,   sn^  that  he  had  done  a  little  e?er 
•%4",0  wrth  ©f  **»©rk  In   connection  with  the  Johnson  aervloe  for 
Blauar  Soldstone  Omsp*uny,   tttl  had  rendered   tfltWietitf  for  tfcla 
work,   ana  that   «©a»e  tiaws  in  Geteher  he  had  a  talk  with  3£r,  Ctold- 
nfedne,   in  whieh  feu*,  Oolrtatone,   »a.iM  he  liked  tftti  <»arir  which  l*r. 
Johnaan  h*d  "been  Astftg  for  htat  very  swash. 

?»r  the  nwfendsjit,  Mr,  9vMwt«flUi|  the  tr^ae^trer  of 
the  daf en-lan t   o©«s?pMiy,   testified  th%t  it  w&e  a  wholesale  jewelry 
business  an*§  MSi  considerable  advertising.     He  eaye  that  is  the 
eenrersatien  with  plaintiff  he  staked  what  the  approximate  eoet 
would  be  in  the  event  *we  approved  what  he  satoattted  to  as.  *     th« 
plaintiff  replied  that  it  WMftd  he  In  the  neighborhood  of  iisc 
for  the  proof n  and  the  cample te4  ade.j   that  later  one  or  two  ado. 
were  submitt**!  to  him,   m$  aft«nrard«  the  plana  of  the  ads,  were 
submitted;    that  be  toJd  plaintiff  and  Mr,   Senile  that  the  ada. 
were  unastisfftotory,   HM  Kent  Ifcf  (t»f«mrtMl    could  not  «»*  them,   and 
he  eaye  that  as  a  natter  &f  faet  they  newer  04  use   then;   thit   after 
repairing  inwoieea  from  plaintiff  in  Bowemb^r,  19188,  he  wrote  a 
letter,   to  whieh  ref^r^noe  h&a  alrsady  heen  ja&dei   that  plaintiff 
thereupon  UN  to  hie  of -lee  and  told  hi*  that  he  was  hard  up  and 
needed  moneys    that   the  witness  told  plaintiff  that  defendant  did  not 
•we  him  anything  heeaue«  the   life   sufeisittsd  had  nmex  been  approved 
with  one  poesible  exception*    that  plaintiff  said   that  he  was  u 
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destitute  otrotwiafctti.aeB,   «nd  tns  witness  then   told  him  that 
rather  then  prolong  tht  »atter,  wfcleh  was  a  41  spitted  ime,  he 

would  give  plaintiff  a  eheo*   for  $100  *i»  full  payment  of  all 

el  almas  he  had  to  date,  which  he  agreed  upon.* 

The  witness  further  testified  that  he  then  ealled 
In  the  bookkeeper,  Mr.  fray,   In  hit  oresene*,   and  told  him  to 
stake  a  ehesk  te  alalatlff  *«  order  i'>ar  floo  In  full  payment  of 
claims  plaintiff  hadj    that  Vrsy  drew  up  the   stettfel  ssnd  brought 
It  to   the  witness,  **he   sndpti  l%|     I      that  he  had  not  heard  any- 
thing further  ef  the  natter  until   onlt  was   filed*     Be  further 
testified  that  the  proofs  Ms!   the  ads.   are  net  In  pe*s.e*a«iou  of 
ty.fi  *rf  errant,  but  were,  ta  His  holt  ef  bis  JWniWil SjflflSJj   retimed. 

the  cheel  was  ir»U  educed  in   evidence,  feeing  i*e.&8?6, 
Bade  hy  the  defendant   ee®p&ny,   dated  Chicago,   Deeeaaher  1#«  14* 23, 
te  the  order  of  plaintiff,  for  the  siso  of  §§§$*     It   is   signed  by 
Joe  jjjjttlttt,   tr«*s\irer#   and  drawn  en  are^nebaun  iona  .*iaak  #. 
Trust  Co.     In  the  le.ft*h«ad  corner  ie  written,   *Xn  settle&ent  of 
account  In  fall  to  'late.*'       on  the  back  of  trha  SUSIE  at  the  top 
are  the  words,   •aettleaemt  in  fell  to  date,"     It  .If   mfat*H  by 
the  pl*ifttl#?  ejej  Irva  Hoa^lne  Johnson,  Mi  stamped  **aid** 

It  HjPJ Umfl  that  the  bo^ly  of  th«  ease*  is  in  the  band- 
er! ting  of  Sir*  #ray,  sjsj  BmlaPtflHSa  testifies  that  the  notation  on 
•  f-ts-ce  r  ,:■  eefc,    *J«  set  tl  secant  of  account  in  full   to  date,* 

was  on  the  studs'  before  he  saglSl  it  MM  before  he  delivered  it 
to    the  plaintiff  in   ttsf   tSBjSjj    lltmt  the  notation  on  the  back  of 
the  eh»ek  at   the  top,   ,§»ttlsp»ilt  in  full    to   date,*  was  en  the 
eheek  before  he  slgnosi  it  end  before  he  delivered  it  to  plaintiff, 
and  that  both  of  these  notations  are  in  Pray*s  handwriting. 

the  witnaee,  ucl4att>ne,   farther  testified  that  he 
newer   eigised  an  order  for  wbrk   to  be  l©ne  by   the  plaintiff;    that 
he  newsr  gave  anybody  else  an  order  far  w«>-v   em**   *~  *~ — 
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uocn;    *H*t  >>«  newer  (..   &..  *d  ?*ny  sroofe  tKat  wars   submitted  t* 
Ma  by  plaintiff  ox*  anybody  else  in  connection  *4ta   this  work. 
Tb«  ©hook  was  given  Secestber  Id,  If  S3,   *»*    l*U  *et%  **e  started 
la  So?  tea!***,   1923. 

Mr,  Wray,   the  bookkeeper,  testified  that  he  r«»««ihered 
clearly  the  incident  of  plain  till  b«ing  la   the  o  files  in  the  month 
*f  $a*ember,   If?*1;    that  ■»%  Oeldtton*  eallori    K*S  witness  in  his 
office  and.  asks!  hiit  to  »*ke  a   eh«ek  Us*  -r.   Johnson  for  $10Cj    that 
bs#   the  witness,  weat  out   an*  got  the  cneok  r«ady  far  him  and  brought 
it  basis  to  the.®,   and  ffiP*   8s&d*t«B*  ■&&*Vi    *&ew,  fer.   Jo$r.*o»,  this 
shook   is   In  soyas  <snt  of  all   elalas   to   date.    In  fnil    MttlSMHNM^      Is 
that   ri#htt*     Mr«   John  so  a  Bftidj   *fe»,  that's  Fl«£tt$*    •■;,-**  t  the 
wifcjsea*   fcften  went  lss*ek  MM  »wt    the  notation  sit  tn*  back  of  the 
cneek  to   the   off eat    tittt  it  was  la  settlement  of  nil   elains  in   full 
to   -late,  MM  that  when  ho  brought  it  baeis;  for  e>»i.i8ten»'e  ■atf/Ms* 
t«ro»  Mr.  aeldetsn*  ndlnM  ai»  l3l«$fc4t*  he  i4dlt*t   think  that  ho 
oaght  to  put  •!*•  notation  on  the  fr exit  of  fja*  cheek,  which  ho  did. 
Mo  e^y«  that  thts^jpenversatien  took  plaee  la  too  yrfcsenoo  ei    the 
plainfcllY,    iflialsMiii  i.    una  nlnaelf.      ffeo  witness  says,   positive!;;, 
that  the  notations  were  on  the  fae*  ©f  the  ohook  and  on  the  b&*sk 
oi    the  ©hook  hex  or*  fc*ld.et<ene  eigned  it. 

the  plaintiff,  in  rebuttal,   testified!      H  hoard  the 
testiJBiony  hero  of  Mr,  wray  stating  that  ho  e«s»e  into  *;r.   Joseph 
Goldsteno's  off loo  with  this  shook  on A  that  Mr.  Ooldotoae  stated 
te  hi»  that   this  was  in   full  of  all    douande  to   ^ato   «sd  all    elaiuss 
to   twfo,     Mr.  aoldetone  Mad*  that   Statement  to  the  bookkeeper,     t 
didn't  eay  anything,     he  t**d  tho  bookkeeper  to  brin#  In  a  eh*«k 
for  #100,  end  he  did,* 

there  **»  iu-  ther  testimony  |a  rebuttal  by  one  st«ltn, 
a  erooltor  of  plaintiff,  who   says  nhat  plaintiff  broach t   the  cheek 
ever  t«  him.     Be  oays  tne   cheek  is  not  U   ih*  asuae  conation  that 
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it  w»t  whan  nl&lntiff  QffGTGd  It  U  hi»#  an-1   that  the  notations  on 
t        front  KM  bao*  of  the  check  were  not   there  at  that  tiue.     The 
m««ory  of  thie  witnoae,  hawower,  whan  tented  upon  IHIIiHWitnlln. 
indicates  that  bo  to  ether  matters  about   the  check  it  tat  quite 
deficient. 

In  elenr  ©f  all  the  evidence  which  we  hawe  recited,   an* 
particularly  in  view  of  the  ad*i  eeion  wade  by  the  plaintiff  in  hi  a 
testimony  in  rebuttal,  ae  wall   as  weighing  tha  probabilities,  we 
r©g»r>i  aa  eetabil  »hed  by  an  overwhelming  preponderance  of  the 
evi$wr-.cet   that  tha   elaia  waa  -11  wuted  antf   that  the  shock  for  $Xi  f 
wae  elver;  in  full   eatiaf&otioji  of  it;    MM   thla  being  so,   it  fell©** 
that  the  finding  M4  jtuiflgpil.it  of  tha  court  must  ba  icmnil 
Canton  C,fa3»  C&.   *,  jje^Afa  J>.tea-£&a.>   p<*8  *****   ■**!  SMS  v» 

jfttdttflMte  ftN  Hi*i  i^»J  IMk  *.  Itaw^if    i«v  ft***  fct*i 

tm  *«  m$k>  iw  iu#i  mi  awwrmrtw  **  i£s&»  ***  &*m  •»><• 

fit®  ju.iMMant  of  the   trial,,  court  i©  tharefere  raveraad, 
witb  fir.dibca  of  fact  ana  Jw^^aent  fetr  defendant  here. 

JUBTllftSS!}  WITH  nBTttHCS  0£  » ACT 

AB3  JtfDCaSfH??  REM. 
Johneton  and  fecSttrely,   JJ. ,   concur. 
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*•  find  at  fact*  that   the  clain  for  whioh  plaintiff 
in  th.lt  east,   a?)1!?*!!**,   »«#■  Mi   In  3i»mit«  b<?tw«««  the  p&rtioo, 
and  that  •while  so   disputad   th«  4«f<m4««t  gav«  to  plaintiff  a  cheek 
for  tb#  »ym  of  $100,   Which  plaintiff  MH)tt<  in  full   »«ttl«»ont 
of  hie  claim;    that   the  parti  it  th<tr«»fera   tntoroi   into  an  accord 
ani  satisfaction,  wfcie*   i»  a  "bar  to  plaintiff*©  elsla. 
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SAKtna   3TR0EI.,  ) 

Plaintiff  in  Error, 

▼e. 

J.    J,    IXtSKLS, 

Defendant   in  ttrvor. 


RRROf    TO  CO"!  T*   0OTJK*  Of 
COflK  CODPTY, 
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iiR.  justxei  jtoksstoi  ^blxvkbsd  m?  gwio.k  of  tb.k  ccwt. 

This  is  *  writ  or  error  preaoouted  by  the  plaintiff, 
Samuel   fct#ebl,    from  Ml  order  of  tht  County  court  of  Cook  county, 
▼aoating  ft  Ju&iP&ont  by  default   in  favor  of   the  plaintiff  after  tho 
term,  on  action  of  the  defendant   in  a  proceeding  under  Section  80 
of  tho  Practice  Act,  which  allows  errors  of  faet  to  be  eorreeted 
after  tho  terra  at  which  a  JttdglUMt  *a»  entered  by  motion  in  tho 
nature  of  ft  writ  ©t"  *rror  eqTftjg  nobit. 

Th«  defendant  Hat  made  «  motion  to   diamine  tho  writ 
of  error  on  tho  ground   that   tho  ordor  vacating  tho  judgsawi  in 
fawor  of  the  plaintiff  to   M  interlocutory  ordor  and  not  i  final 
appealable  ordor.     Wo  aro  of  tho  opinion  that  the  ordor  was  a   final 
appealable  order  and  that   tho  motion  to   dismiss  tho  writ  of  error 
should  bo  denied.     garrA*.  ▼  .  <jhAosjft  jftjgj  fcigtfH  MBWU   *14 
111.,   500,  805,   50d,    509 1   Cramer.  ▼.  Cpgnsercial  lion's  association. 
360   111.,   516,   819,   530;  Zttmoo.  v.  Mines  ot   *I. .   Ml   111.   A»p. 
4U6,    499,   490;  biahop  *.   jft&faHfti  Wti&mJQ&UlH  Cof^^Y,    221 
111.   app. ,   141,  143;   jfcggBll , MM, k M$.T.%&W*.  fc—  ▼•  MSA££. 
Kft.   39456,  opinion  filed   in  this  court,  not  reported. 

In  support  of  his  contention   that  tho  order  in  ques- 
tion  is  net  a  final   appealable  order,   count  el    for  the  defendant 
oit*s  tho  following  eases:     Walter,  v.  Oliver.  63  111.,  199,   and 
Park  Ridge,  w.  mnrr>hj.   ^53  111.,   365. 
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Xhose  caaaa  relate  to  Judg&<anto  oth^r   HUM  juUi- 
aiente  under  aaotion  80  of   the  Practice  act«     It  was   aa  hold   in 

the  ease  ©f  c^assi  »•  IWMttiltfUhftSt  MaftasJaaaMaa  Mfl«a» 

The  question  to  fce  determined  en  the  writ  of  error 
ia  whether  tfe«  County  court  erred  in  entering  the  order  vacating 
the   Jtadg&ent  by  default  after  the  expiration  of  Hm  |4MtH  at  Vtt*4ftl 
the  judgment  wai  entered.     She  i»taata»  of   this;  ^ueatiea  dapnnds 
upon  ths>  question  of  the  sufficiency  of  the  action  of  th©  defer  - 
ant  under  section  39,     The  motion  of  the  defendant  wae  demurred  to 
■fey  the  plaintiff  on  the  &Tovm*1  that  the  Motion  did  not  allege  any 
error  of  fast  which  would  Justify  the  trial  «©urt  in  vacating  the 
f^gpiflatt ii     The  motion  of  t**e  defendant  Mm  M  follows: 

"And  now  acmes  J,    J,    Ingels,  defendant  in  the  above 
entitle   cause,  by  Cleorgc  C,  ©eier,  hia  attorney,   Mat  moves  the 
oourt  to  vacate  and  eet  aside  the  |li!glHit  heretofore  entered  on 
the  37th  4«y  of  August,  A.  3,   19  5£4»  to  atay  an  execution  aa 
iaaued  upon  the  said  judgment  and  to  vacate  and  aet  aside  the 
default  aa  entered  on  the  STth  day  of  August,  a,  i),   19  24,   and 
for  grounds  of  said  motion  thie  defendant  showa   ike  following: 

1.  That  the  fa$0um%  ia  void  and  erroneous  in  fact, 

2.  That  the  plaintiff  has  ao   causa  of  action  against   this 

defendant, 
8/     that  the  iaalaYatita  as  filer!  in  a«i<i   oause  contains  the 
eesrooa  counts  and  a  apeclal   count. 

4.  Ta&t   UlS  «"?«*eial   count   is   Tor  breach  of  warranty, 

5.  That  the  eommen   ce»*nts  cannot  be  joined  with  a 

soeeial   ^ount  whe*s  the  action  is  upon  a  breach  of 
contract • 
0.     That  the  eotsaon  count  aa  pleaded   should  be  stricken  from 
the  declaration. 

7.  That  ths  judgment  was  entered  for  lis  Hundred  .Fifty 

Dollars  (#650.00)    sad   the  special   eount  alleges 
daaagaa  ia  the  sum  of  JPive  Hundred  Fifty  Dollars 
(fBSO.OO). 

8.  That   the  plaintiff  ia  insolvent  and   ia  indebted  to   the 

defendant  ia  a  sua  far  in  exeess  of  fefrfct   claimed  by 
the  plaintiff. 

9.  That  the  said  Judgment  is  a  fraud  againat  the  defendant 

sad  would  not  have  been  entered  by  the  Court  if  the 
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Court  vat  apprised  el   the  f*cta  of  said  litigation. 

10.  Hurt  the  Court  vm  imposed  upon  1ft  entering  said 

faigMNst, 

11.  That  tho  rules  of  Court  hare  not  been   MM9ll«4  ^Ith. 

12.  That  no  not  too  was  oorrod  upon  the  defendant  or  hio 

attorney  prior  to   tho   entry  ef  tho  default. 

13.  That  tho  Judgment  in  ©tber  rospsete  is  woid   and  errone- 

ous. 

14.  That  tho  judgment   i«  erroneous  because  tho  onit  io 

based  upon  a  warranty  which  »ust  bo  declared  soooially 
in  tho  declaration  KM  to  warrant   the  reeovery  plain- 
tiff should  have  offered  evidence  to  prove  tho 
special  damages." 

The  errors  of  faet  contemplated  by  section  89  must 
not  be  orroro  appearing  on  tho  face  of  the  rooord  or  orroro  con- 
tradicting the  finding  of  tho  court.     The  orroro  of  faet  must  bo 
fact*  unknown   to   tho  court  when  tho  judgment  w&e  entered,   and 
must  bo  facts  of  such  character  that  if  known  to  tho  court 
would  hare  precluded,   a»  a  matter  of  law,   the  *ml?y  of  judgment. 
Sjcamplee  of  orroro  of  fact  which  ^©uld  support  a  potion  in  the 
nature  ©1  a  writ  of  mxrur  ijm  nobljf.   are  such  as  tho  death  of 
a  nosinal   defendant,   infancy  without  a  guard  Ian,   disability  of 
©overture,   assd  insanity  at  the  time  of  the  trial.     J&hj;jgma&  "*• 

Hfll  JMhWi  ftMMBWgi  IlWtt^es  ^p-  X11«  M*i  MWl  £§£«&!«  ▼. 

Thong  eon  Kognltnl.    309  111,,  14?,  IKS;   Satin  v.   Twin  City  frig* 

&HBBSMH  JMBMW^iOteBMBMiAitte  ^»a&iato»  *••  ■•*  ,  opinion 

filed  in  this  court  Isovember  SI,  1925,  not  yet  reported, 

in  the  ease  of  |MM  v.  fft|fffi  JMrHlffll  fmjjflttllffli 
§MU$abUtta&*   HW  *curt   »*i4  (pp.   185,  186):      "It  io  import- 
ant in  ceneiderlng  this  qs^.stion  to  keen  in  mind  this  proposi- 
tion:    that  tfeo  trial   court  cannot  reriew  itself  or  its  own 
judgment  and  correct  the  came,   either  as  to  any  question  of 
fact  found  or  decided  by  the   court  or  as  to  amy  question  of  law 
decided  by  it   aft«r  the  term  ©f  court  has  ended.     At  any  time 
before  the   tens  h*«  ended  tho   court  may  review  its  Judgment  as 
to  matters  of  fact  or  matters  of  law  decided  by  it  and  correct 
ite  judgment,   if  erroneous.* 
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In  the   eaee  of  I»rabl$  ▼  .   lh«aLBmJ&gBi&&«-jm*fct 
this  oottrt  o«»id  (p.   1SP)i      "The  writ  of  error  corwi  atHc  win  not 
lie  for  error  or  mistake  of  the  jtid^ee  in  point  of  lew,  but  a 
writ  of  error  auist  be   Rued  out  of  the  superior  court  to  correct 
such  error, * 

Tooting  the  wotion  of  the  defendant  by  th<?  principle* 
announced  in   the   esees  ebort  cited,  we   ere  of  the  opinion  that 
the  action  dee*  not  allege  any  errors  of  fact  in  the  eenee  of 
section  89 »     The  order  of  the  trial   court  vacating  the 
le  reversed   and  the  e«*u»e  remanded. 


Matehett,  P.   J,,   end  M*©urelyt  S. t  concur. 
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•x  rel.   AUafcllA  UAfii».la#   arrest  td 
at    the   auit  ©f  L.   M.    SlfXW, 
Appellee, 

ve. 

PSTKR  Bom;**,   Sheriff  of  Cook  County, 
arid  3BBNX3  J.   MAI,  Bailiff  of  the 
Municipal  Court  of  Chicago, 

Appellants. 
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MR,    JUSTICS   J0!L  .'  ,  •        El  TUB  OPIJJI.  PPM • 

This  is  an   appeal  by  the  defendant©,  Peter  M.   Hoffman, 
Sheriff  of  Cook  County,   and  Bonnie  J1,  Egan,  Bailiff  of  the  Munici- 
pal  oourt  of  Chi  cage  t  from  an  order  of  the  County  court  of  Cook 
county,  discharging  the  petitioner,  Aaivelia  Harris,   from  the  custody 
of   the   sheriff. 

the  petitioner  was  lnprie&ned  at  the  suit  of  1.  M. 
3aite  for  the  alleged  Malicious  eonvereion  by  the  petitioner  of 
property  in  a  chattel  mortgage,   executed  by  the  petitioner  tm&  her 
husband  to  secure  a  note  for  noney  borrowed  from  Unite.     The  peti- 
tioner filed  a  petition  in  the  County  oourt  for  release  under  the 
Insolvent  Debtors  Act.     Prior  to   the  proceeding  in  the  County  court 
Snlte  had  begun  an  action  of  replevin  in  the  Municipal   court  to  re- 
cover the  property.     By  leave  of  court  ttnite  filed  a  count  in  tro- 
ver in  the  replevin  oroceeding.     Judgment  was  obtained  against  the 
petitioner  in  the   replevin  proceeding. 

On  the  hearing  in    the  County  oourt  on  the  petition 
under  the  Insolvent  Debtors  Act,   the  e*urt  permitted  evidence  to  be 
introduced  before  a  Jury  on  the  Question  whether  sialiee  was  the  gist 
Of  the   action  in    the  Municipal    court.      The   jury  found   that  stall os 
was  not  the  gist  of  the  action. 

In  re  Petition  of  Pauline  3awloM.   20?  111.  App.  100, 


. 


m 
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108,   106,    it  wdi  belt  that  In   an   action  of  trorer  In  the  fcunictoal 
court,  *&.<•'•  f':»r«  i»  an  ineonei*:t«mcy  hetwaen  the*  et&tememt  of 
trorcr  with  Uti  ■ffHutt  attached,  anrt  tho  verdict  ®f  the.  ,1nry, 
the  County  court  «ai  entitle**   to   admit  eri  dene*  offered  toy  the 
petitioner  to  iftttVKiSff  whether  the  petitioner  Maliciously  an^ro- 
pri»te<1   the  property. 

Counsel   lor  the  defendant a   concede   that  malic*  it  not 
necessarily  the  gist  of  an  sett  on  in  troyer;   and  that  in  the  ease 
at  hax  the  question  whether  italic*  was  tifci  gfcftt  of  the  action  in 
the  Municipal  court  is  to  he  determined   ?rm  an  examination  of  the 
record. 

Wo  &r»  ©f  the  opinion  that  the  abstract  of  the  'proceed- 
ing in  the  Municipal  court  it  not  sufficiently  full  to  enatle  us  to 
determine  the  question  whether  aalies  woo  Oil  gist  of  the  action   in 
the  Municipal   court,     tn  ftnfts  ete.te  of  the  record  the  order  of  the 
Courty   ocsrt   should  he  affirmed.     j|lej|  v.   jjhejid,   $18  I'll.,   309, 
tfcfl    S18j  ^ax«  v.  |i^,  1T7  III.    Ape.,  98,   99,   100;   fcB&fltt  ▼.    J..inC. 
Hsg4ers;qft._&.  ftp...  188  111.  AR»*|    S«a,   8S9;   Thornton  r.  ftWU  X2G  HI. 
App. ,    422,    4?4. 

£atehett,  5*.   J".,   a«4  KeSurely,  J,f   concur. 
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WIlXlAi-  B0R01SS,  -^  ) 

Apoellee, 


JGHk  MY&R8  and   JOK*  &  OKI  Aft  ITT, 
Doing  Businese  ae  the  Kenwood 
Trucking  &  Teaming  Company, 
Appellants. 


APFSAL  FROM  MUSIC  IP AL   COURT 
©3?  OHIOAOO. 
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MH.    JOiiTICK  J0KJ8ST01  SRUVJSRIB  TKS  OPINIO**  0?  THB   OOBRT. 

This  1b  M  action  In  the  aunieipal  court  of  Chicago 
brought  by  William  Burgees,   the  plaintiff,   against  John  Myere  and! 
John  Keriarity,   doing  fcistWOTP.  as  the  Kenwood  Trucking  |  Teaming 
Company,  the  defendants,  to  reeover  a  belan.ee  alleged  to  be  due 
to  the  plaintiff  fr®m  the  defendant*  for  hauling    3irt  for  the  de- 
fendant!.    The  amount  in  dispute  ie  ff71.04. 

The  oaee  was  tried  before  the  court  without  a  Jury. 
The  court  entered  $|flpMM$   in  favor  of  the  plaintiff  In  the  sum 
of  ITS6.S0.     From  the  judiflaeut   the  defendants  have  prosecuted  this 
appeal. 

The  grounds  on  which  the  defendant!  rely  for  reversal 
relate  to  the  evidence. 

The  precise  issue,  which  ie  one  ©f  fact,    it  w> ether 
the  plaintiff  charges  on  the  basis  of  3£  yard  leads  qt  2  yard  leads. 

Counsel  for  the  defendants  contend  that  the  judgment  is 
manifestly  against  the  weight  of  the  evidence. 

Counsel  for  the  plaintiff  maintain  that  the  evidence  Is 
so   Inadequately  abstracted  by  the  defendants  that  the  court  cannot 
determine  Intelligently  the  Question  of  the  Wltgfcl  q?  the  evidence; 
that  according  to  the  well   established  rule,  a  reviewing  court  will 
net   examine  tits  reeor i  to   find  fMNtist   far  revere  lag  a  Judgment,  but 
will  presume  that  the  court  heard  sufficient  evidence  to   sustain  the 
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Judgment. 

*•  are  ©f   the  oplrion  that  tho  toetim«n;r  ip  not  tuffi* 
eiently  abatr&otod  to   enable  us  to  paoo  intelligently  on  the  VMM* 
tlon  ifeotfety  ffea  |KlpwH|  is  manifestly  m#ainat  the  weight  of  the 
evidence.        Six  -vltnofio**  testified  in  the  c«.««.     The  transcript  of 
thoir  testimony,  *Mch  comprises   ?18  tyoorrrittMi  P-iges,  hae  been 
abstracted   in   the  printed  abstract  in  15  >■:<•*< 

Couneel   for  the  defendants  n%r*.t®  that  "The  omissiono 
of  testimony  r«forr©'1  to  Toy  nouns el  of  apnelle*  in  u  an  oral   dealt 
with  Jobs  not  in  disuute,*  Mi  that  *tho  other  testimony  **  was 
repetition  Mao  onmulatiwe  Pf&isjMMfji   the  gist,  of  which  w»»  cowerae* 
in  testimony  which  wae  abstractor  or  which  was  not  material  to  tho 
iasue  as  to  whether  or  not  sj^stJUNt  m4i  out  a  £rj||&  fao.io,  case, 
and  tho  other  Issues  rained  in  appellants*  brief.* 

Wo  do  not  think  that  tho  ejsplautition  of  oounssl  for 
the  dsfsaosnto  ll  sv<ff ioisnt .     Sine*  wo  are  aafced  to  rererse  tho 
Judgment  on  tho  ground   that  it  io  manifestly  egainot  tho  weight  of 
the  evidence,  tho  testimony  should  bo  abstracted  fully  in  order 
that  wo  may  determine  Whether  tho  testimony  relates  to  ether 
"jobs  not  In  dispute-*  and  whether  it  was  *cumultjtiwe*  m*  *n©t 
material.*     Wo  should  not  accept,  without  wort flection,   the  in- 
terpretation wlii  on  conn  eel  for  tho  defendants  pi  ■see  on  the  omitted 
testimony. 

the  'rule  i»  well   settled   that  the  appellant  io  repaired 
to  furnish  a  complete  abstract  shoving  everything  IMiiilWMIj  te  a 
determination  of  the  Questions  involved  en  appeal.     Kimahnmirnfci  v. 
Beatrom.  179    111.  Apn.    73,   75;   nH   that  where  the  teotltsenv  lo  in- 
adequately ■tWsYNstiel  the  presumption  should  bo  indulged  that   tho 
evidenee,    if  completely  abstracted,  would   sustain   the  judgment. 

flafti  *.  JMIti  &-*  111.  sos,  ais;  ygg$  v.  sick  at  %,i..  177  m. 

App.   «S,   100. 
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It  is  ala©  the  rule   that   the  court  will  not  examine 
the  record  fnr  the  purpose  if  ascertaining  whether  a  fllgff«U 
should  b*  reversed.     Thornton  v.  Xuus.  iao  111,  Asp.   422,   4&4j 

SaJlsfejsac  ▼.  gyq^^u  »«  ***«  ap*>»  s™.  *»*• 

Counsel   for  the  defendants  conton  d  that  the  Judgment 
#f  the  court   is  based  on  hearsay  evidence. 

The  abstract  shows  that  on  direct  examination  of  the 
plaintiff  certain  testimony  of  the  plaintiff,  which  appeared  to  h* 
testimony  given  on  his  own  knowledge,  was  shown  on  cross  exa/nln&tion 
to  he  hearsay  testimony.     &o  objection  was  made  to   the  testisaeny 
and  bo  motion  was  ro<sde  to  strike  it  from  the  record.      In  this  state 
of  the  record  the  court  was  hound  to  tmeat  the  hearsay  evidence  as 
competent  evidence.     lpj>ver  v.  Bare i r e  Oo nX  Company .  14v   111.   App. 
288,    £83S  Massa  v.  &3UI.    ?57   111.,  18,    82;  mMel^l  *V  MiMS£l 
8unoly  Oo^panw.   §B  Md.    587,   S0S{  laah  v.  Taylor.   67  ftaVa   85,  93,  04  J 
2  Jones  Co*8«enta*i«»  on  Kvidenee  (Hue  Book  ®d.)t   section  397, 
p.   634. 

Furtherjsore  it  will  he  presumed  in  vi#w  ®f  the  inade- 
quacy of  the  abstract  that  there  was  competent  evidence  independently 
of  the  hearsay  evidence  to  support  the  Judgment.     On  the  trial  by 
the  court  without  a  Jury  it  will  not  he  presumed   that  the  court 
considered  improper  evidence  in  reaching  a  decision,     fhe  feerabar^s. 
Despatch  transportation  esjaspanj  v.   Jo  sating,   m   111.,   18??,  184. 

j?©r  the  reasons  stated  the  Judgment  of  the  trial  court 
is  affirmed. 

Matchett,   P.    J.,   and  iseSurely,  J.,   concur. 


tat  mis 
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'8  1,   KRKAnftff   end  0.    VO* 
]U9TSIa1UR£,    Trading  as  JJLKS 
Y1B*  RSAl.    B8YAH  KXCFAS0E, 

Appellees, 

vs. 

ckarus  t.  warn, 

appellant. 
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*».    JtfSTICS   J&UiSTQaY  0KLZV18JKD  THE  OFlfelOl  Of  WIS  COURT. 

This  is  an  action  in  tea  Superior  court  ©f  Cook  County 
brought  "by  Raffia*  M.  Kennedy  Ml  0,  Van  Stautenkransn,   tracing  as  the 
Lake  View  Seal  Rotate  Exchange,   the  plaintiffs,   against  •taMflWWI  *• 
lenry,   the  daf ©mdant,   to  recover  real  estate  eemri salons  alleged  to 
ee  due  It  DM  olaintiffs   froffi  the  def«mdmnt. 

The  ease  was   tri<*4  before  the  court  without  a  Jury; 
end  the  court   (WltOtt  Judgment   in  favor  if  llhi  plaintiffs  in  the 
suk  of  (Maf9&«     *tow  th«  IwigMMi  tha  def<*&da«t  hm  yifttfutij  t^is 
appeal. 

Briefly  stated  the  undisputed  f^eta  are  that  tha  de« 
f  and  oat  esspleyod   the  'plaintiff®  to  negotiate  an  exohange  of  certain 
properties  between  hi®  and  John  W*   James;    that  the  defendant  agreed 
in  writing  to  pay  tha  plaintiffs  as  eost&i  melons  for   such  service 
$4950,    provided  that  no   casual seions  were  to  he  paid   "until  deal  is 
closed  and  de*d«  delivered  unless  failure  to  close   such  «*eal  is  the 
fault  of  said  Charles  f.  Ee»;ryt *  the  defendant;    that   through  the 
efforts  of  tha  plaintiffs  a  written  contract  for  the  exchange  of  the 
properties  was   a  turned  hy  the  defendant  and  Jmim  and   the  wife  ef 
James;   that  about  a  week  after  the  contract  was   signed  the  defendant 
refuse*!  t«  carry  out  the  mm  tract. 

The  defendant   assigns  error  o»  the  rulings  of  the   court 
in  regard  to   the  pleadings.      The  defendant    filed   the  :>!*&  of  the 
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general  ismue  MM   eleven   special  plea*.     The  plaintiff*  filed 
replication*  to  the  eleven  special  plea*.     The  oejectiona  of  the 
defendant  relate  t©   the  special  plea*  t®fQTTm£  to  as  the  second, 
eight v,  and  twelfth.     To   the  replication*  to  theoo  plea*  the  d*» 
fondant   filed  general   and   eo«el*a   deaurrer*.     The  court  overruled 
the  dei&urrer*  of  the  ilfwiJiwt. 

Th*  auoetano*  of  the  Itgtml  olea  is  that  the  plain* 
tiff*,   a*  aneist©  for  the  to0m$m%$   ffBIBU'Ullffi  certain  material 
facta   frost  the  defendant   i»  Wkgfi&i  to  the  property  of  th*  Jaaaeees, 
which  fact*  it  wai  the   luty  of   Kb*,  plaintiff*  1$   di*eloea  to  the 
defendant.      The  ouoatwnc*  of  the  replication   to   the   li|j||i||   otea  io 
that  the   ^1-nintiff*  Ail  wot  coaefiai   e^eh  fcaagorafiiigi  ffcflM  the  d«- 
fondant t    that  the  defendant  *si  fns.-.ilt:yr  wit*-   the  property  of  the 
Jsuaoaea  ana   did  not   rely  upon  any  knowledge,   jud$sent  or  informa- 
tion of  the  plaintiff*,   but  glpMtl    th*?  contrast  t'^r  the  «3c  change  d" 
the  properti**  in  the  exercise  of  Ha  mm  judfcjaent  and  knowledge. 

the  ground  of  the  apeeinl  deasurrer  of  the  defendant  to 
the  replication  to  the  second  plan  ie  that  the  allegation*  in  the 
replication   are  I— Bit  dirt  aft   0*4   irr«l<*v»r;t. 

In  connection  Willi  the  objection  relating  to   the  aecond 
plea,   the  defendant   at  ate*   Uuft$   th-»   court  granted  a.  proposition  of 
lav  requested  hy  the  t*#4*4M*%«  which  la  contrary  Mi   Hi*  'vction  of 
the  court  in  overruling  the  0#£mn$mtA  *«  dowurrer  to   the  oeoond  *&««. 
The  proposition  if  1*0  is  as  fcllovss      *Ht«t  if  in  the  negotiation* 
for  and   eloaini?  of  the  alleged  real   eaiatf  OTfflfrangg1  contract  in- 
volved in   thia  eaoe,    the  plaintiff*  concealed  frow  UUI   defendant 
any  information  to  hia  advantage  or  material   to  hi*  decision   in 
oatorlng  into   ouoi-  a  contrast,   the  plaintiff*  ***     ot   entitled   to 
reeover  in  thi*  e&ee,   even   thowgh  »uob   concealment  did  .not  result 
in  injury  to   the  defendant.* 

We  fail  to  perceive   that  the  defendant  ha*  any  ground 
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for  objection  to   th©  action  ©f  the   ©curt  ©ither  in   regard  to  the 
©werrulituv  ©f  the  flemwrrers  to  the  teoond  plea,  or  to  the  grant- 
ing of  the  propositi©©  of  law  requested  by  the  defendant.     We  think 
that  the  court  ©©rreetly  overruled   the  J1|jrtfili|   *m$  as  e*i<«!anee 

vat  admitted  pndar  the  second  plow,   the  proposition  of  law  in 
question  indicates  that   the  court  considered  the   evidsnoe  accord-    . 
ing  to   the  rule  ©f  law  r©a/u«st«4  ©y  the  defendant  in  the  prevail* 
tion  ©f  law. 

Th©  substance  of  the   ©i^tltti  plea  is  thai   the  plain- 
tiffs "falsely  represented*    that  th©  Jam©©©©  were  owners  ©f  th© 
property,  wh©r<»o©  the  Jass©s*s  were  not  the  owners  of  th©  property. 

The  replication   %&   th*  ©i&ht  plea  d©ni«s  that  th© 
plaintiff  falsely  represented  that  th©  Jswoees  were  th©  owners  ©f 
the  ©rcp^rty. 

The  ground  ©f  the  dssrarrer  of  the  4efe.fi daat  to  th© 
rwol i cat Um   N   tM   *i  --th  nice,  i*  that  the  replication   »ds»its  that 
the  fei«s«a  were  not   *he  owners  ©f  the  property. 

W©  are  ©f  th©  ©pinion  that  in  view  ©f  the  faots   that 
the  defendant   wi  th©  Jacsssos  signed  a  wtlttan   contract  for  the 
©xchangs  ©f  properties,    MM  that  th©  ©widen©©  does  not  shew  any 
fraud  or  misrepresentations  "by  the  plaintiff ,  it  1©  lsasaterial, 
insofar  as  th©  plaintiffs  are  ©©ncerned,  whether  the  Jameses  wer© 
owners  of  the  pr^p^rty  or  not,     isM  *•  H2M#  2*°   ****#   301  ♦ 
Bflg^kleplcjLr,    at.   Oeor^©.    22©  111,   App.    310,   314;   fajfcK  ▼. 
Sowbury,.  170   lli.   app.   494,   496;  Uttttl  ▼•  Ih£»»   ***  **M*   *»*>• 
••i      65;    Springer  v.  grjr,    83   111,   App.,    558.   983. 

In  the  ease  of  £©x  w.  Byanift  JBHjfcg   the  court  eaid 
(p.   397):     *Th©  welder  of  y*8»ir|y  is  n©t  reouir«d   t©  accept  a 
purchaser  without  opportunity  for  investigation  as  to  his  ability 
to   ©ontply  with   the  t«r»s  of  the  contrast,  but  wber©  he  d©«s  aoe«ot 
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eucft  jmrchasar,  i»ii»flaf»*ic*d  by  Ami  or  ttlsr^orasantatioa,  it   in 

a  dot  rarm  flutioa  "by  Mas  of  tha  »ur«]>.aaer's  Ability  to  perform  his 
contract,  and  if  the  purohnaar  afterward*  fall*  ta  perfovsi  it,   the 
WJlHy  cannot  dafaat  the  bro)rwr*s  oott&dssions  an  the  ground  taat 
tha  purchaser  wa»  not  ab'L«*  to  tony  th«*  property,     a  large  collection 
of  oases  are  eitad  as  oo  holding,   la  m   exh?<*uatlwa  note  to  JLysnaj; 
▼•  JMteE*  **  **•  *»  **#  6i6«* 

It  baa  been  axnree sly  held,  that  the  s«m«  role  in  re~ 
gard   to-    tvi*   selling  of  l&nd  applies   as  wall   where  liara<1  Is   a** 
changed.     £&£&£  v»    -Ing^rs-Q-U .    HI  &&•    *«mt    457,   4S^.     *•   are  «f 
the  opinion   $Ja*t  tha  ioajrl   sonreRtly  overruled  the  demurrera  to 
the  eighth  plea. 

The  twelfth  plea  alleges  ir*  spfestanta  that  the  plain- 
tiff© r^resonted  IMHBI  parti *»,  sjMfl  that  prior  to  the  alining  of 
tba  contract  for  exchargp  of  pronartiea,   the  oaf  enfant  had  »a 
knowledge  of  a»4  #id  not  concent  to   the  doable  agency  of  the 
•plaintiffs. 

Tba  replication  to   tba  twelfth  plea  denies  that  tb* 
plaintiffs  represented  botfe  parties  witHmt   tha  knowledge  or  eon- 
sent  of  the  dafejuH  v.,t;    sg*1  alleges  that  tha  def  anient  knew   that  the 
plain  tiff a  *«r«  r«prse*n*in#  feoth  ps*rti«s. 

The  gr«taai!  of  tb-   let* ssjgsjit, 'a  desnsrTer  to   tba  replica- 
tion tc   the  twelfth  via*  is   titaM    Ins)  replication  does  not  all«ga 
that  tba  detfaBgeajt  sonneted  to  tb«  double  ag*ncy. 

We  aajfaj  §f   the  opinion   that  t&c  replication  wee  suffi- 
cient. 

furthermore,  wa  ar«  or  tba  opinion  that  the  awldence 
aloarly   ahc*r  th*.t   the  HfajBtlttt   tad  feMW  knowledge  that  tba  plain- 
tiffs were  act  log  *a    IftM   agents  af  the  Jaiesesj    sjad   that  tha  de- 

fondant  impliedly  consented  that  the  plaintiffs  sheuld  act  as  agent* 
of  the  Ja&eaee.     Oar  conclusion*  are  based  largely  on  tba  testimony 
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Of    the    defendant    hiiseelf. 

The  evidence   shows  that  the  first  conn ect ion  that 

the  plaintiffs  had  with   the  defendant   In  regard   to   the  transac- 
tion in  eueetiott  wa©  when    fchwtr  eal<?««an,   Seymsetir  2-ind,  fUffffH^ 
Islf  ftffttji   called  (Ml  see   Hw  defendant  In  reference   to  an  exchange 
©f  fJWifilf%l«  between  the  defendant  an 4  Jam»*s, 

ffce  defendant  MM  permitted  to  testify   that  before 
ha  signal   the  contract  for  the  exchange  of   the  properties  he  had 
no  fcmoolMgi  that  the  plaintiffs  ?rere  noting  aa  ag«nts  for  the 
Jaaeses,   and   that  he  did  not   comment   to   sue?.-  ■'*&**«  cy. 

Xhe  ligf— liill   tartfecf  testified   IksS  I»£ft|  stated 
that  he  had   a  far*  ami  a  lot  which  he  wanted  to  trade  for  a 
building  own«<9.  ay  the  defendant  j   that  the  defend  *»;i   told  JLind 
that  he  wowld  not  "be  interested  in  the  farm,  but   that  ho  had  a 
building  wfctdh  he  might  trade  for  the  lot   alone.     The  let  re- 
ferred to  ie  the  property  which  i«  contained  in  th«*  eontraet  for 
the  exchange  of  proportl«ot   subsequently  ^nt#red   into  by  the  de- 
fondant  end  the  Jameses. 

after  testifying  If  (tes  ItJBM  of  the  exchange  that 
were  dieeusssd  by  hi*  and  Lind,  the  defendant  farther  teotl  fied 
that  J-ind  said,  *J  will  go  and  see  JasMss:*  that  subsequently  Lind 
told  hi»,  the  defendant,  oyer  the  telephone,  *We  got  jjggg  to  si^n 
tho  contract,*  fhe  defendant  aloe  testified  that  Kennedy,  one 
of  the  plaintiffs,  end  Juind  I  I  Mi  th  :*t  "J,  omen  ttsb  the  owner* 
of  the  property. 

It  will  be  observed   that  according  to  hie  own  tes- 
timony tho  defendant  knew  that  JUnd  cstse  to  him  as  %h«  agent  of 
Janes ;    that  Lind  took   the  defendant's  counter  proposition  back 
to  Janes  and  got  Jon*s  to   ei&n   tho  contract  for  the  exchang*  of 
properties  between  the  Jawesee  an-*   tho  defendant;    and  that  the 

defendant  was  told  by  Kennedy  «ad  Lind  tlutt  Ztmss  srr-  2t-   - 

wtwues  was    the   owner 
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of  the  property. 

ffith   this  fcllif  si tij[l  ef  the  double  agency  »f  the 
plaintiffs,   the  def end ant   signed  &  written  contract  with  the 
plaintiff*  which  recited   that   the  defendant     agreed   It  pay  the 
plaintiffs  #49%  as  commission     for  the  exchange  ©f  properties 
between  the  defendant   * sjsJ  Jtii  J[ ^JfaBtlJ  ***"  *lf«  according  to 
contrast   entered  into  on  this  date.* 

A  further  contention  of  counsel  for  the  defendant 
is  that  the  fgjtflpMWi  should  he  r  ewer  sod  because  the  finding  ef 
the  court  was  against  the  weight  of  the  evidence. 

The  principal   defenss  of  the  defendant,  which  has 
already  been  indicated,  is  that  he  was  induced  to  sign   tfc*  con- 
tract  for  the  exchange  of  the  properties  with  the  Jameses  by 
false  representations  of  the  plaintiffs. 

The   defendant,  stag  was   the  only   VitJMNMI   In  his  be- 
half,  testified  Hunt  fcs  wanted   to  use  the  property  which  he 
would  get  frost  Jsmes  for  a  large  apartment  building]    that  Lind 
and  Kennedy  falsely  represented   to  hlaa  that   the  property  was 
Suitable  for  an  «oart%ent  building  and  wen  zoned   for    qpsjrfBMWft 
buildings;    that   they  also  nade  false  representations  as  to   the 
Iseation  of  the  nr^owrty  WtA  as  14   the  walue  of  the  property, 
and  as  to   the  ownership  of  the  property. 

ftl>sjyttag  to   ths  testimony  on  bwhalf  of  the  plain- 
tiffs, which  was  ^Iwen  by  Lind  and  Kennedy,  no  such  false  repre- 
sentations were  Bade   to   the  defendant.     Lind   testified   that 
*there  really  was  not  wueh  to  argue  about;*   that  he  told  the  de- 
fsndant   "James  had  net  Ms  tenasj"  that  the  defendant   said  to 
Mm,  XInd,   "By  ths  way,   d©  you  knew,   Is  there  a  restriction  on 
this  waeart,  la  that  for  residential  property  only,  or  can  they 
put  uo  apartment  bull  dings?"      that  he  replied,   "That   can 
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easily  he  looked  up.* 

We  are  of  the  opinion  that  tho  finding  of  tit*  omiTt 
la  not  manifestly  against  the  weight  of  the  evidence. 

Counsel  lor  the  defendant  further  contends,  that  tho 
court   eosa&ittftd.  raversihle  error  in  fWtflHilfali  tifllili  evidence 
offeror  hy  tho  defendant. 

the  *uh  stance  of  tho  evidence  offered  tan  (1)   that 
th*  JtfWdMH  uiade  o  HMMtitnlty  of  huiifiin^,  ■pttftttMtf  hut  141  lift 
wanted  a  lot   euitsahle  for  t*at  ourpooo,   Nb4   Hurt  tlMI  property  In 
question  was  not  avtitafclej   (8)    thai  the  property  UN  In  i  ha  si* 
nots  neighVorhoee',   snd  the  street  wee  unpavtd;   ($)   that  tho 
property  w*s  eoned.  for  hueimeas   MM  not   for   ap*pts?ent  hviil<?ingp; 
{i)  that  the  reason  that  tho  property  was  not  suitable  for  ep-jrt- 
meat  hull  ding*  was  that  *the  coot  ©f  "building  Mid   tho  rants  ob- 
tainable* made  it  prohibitive  to  b\*ild  ap&rtsaftnt  hull  dings  In  that 
locality;   (5)    that  it  would  appear  trm  certified   copies  of 
mechanics*  liens  filed   against   tho  property  that  eortaln  persons 
attempted  to  build  a  thirty* six  apartment  building  on   tho  prop* 
orty  out  failed,   *b«eaues  tho  location  was  so  poor  that  they  oould 
not  get  leans,  though  tho  loan  market  vas  easy  for  ipMrlMHtt  build- 
ings on  oai table  loeatlono  at  that  time.* 

Counsel  for  tho  defendant  does  not  contend   that  he 
was  unable  to  make  proof  ol"  any  of  his  defenses,   Because  of  the 
exclusion  of  this  evidence.     On  the  contrary,  ho  saintaine  that 
the  "defendant  has  proved  all  of  hie  twelve  pleas,   any  one  oJ" 
which  would  he  fatal   to  a  recovery  ©f  the  plaintiffs.*     !fhe 
record   »h«ve  that  the  defendant  wae  allowed  to  testify  Ruh^t-ntially 
In  respect  of  the  matters  contained  in  the  defendant *e  offers  of 
evidence,     the  defendant  testified  as  fwllowst      "I   ArfVt  over  there 
to  look  at  the  cnmer.     I   could  not  find  it  measure  up,   the  street 
did  not  m^aeure  up  If  wh*t  they  told  m  it  was.     Then  I  locked  at 
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the  contrast  and  I  f^and  It  was  a  different  corner.     I  inquired 
where  the  property  -was.    Mi  I   •••?•     ©tar  there.     It  MM  *ight 
hleeks  frosi  the  koyela  station,  near  Devon  .and  Clark  !»tr»*»te.* 
The  defendant  also  testified   that  the  nrep*irty  wan  not  euitshle 
for  a  high-grade  apartment   building;    Ml  l«t*sr  vhon    MIMMl   f§* 
the  jdffMiMll  wade  as  *ffM  li  or  eve  hy  th*  t$s*M&tt(ft   that   the 
property  •?»»  wnelly  unsuitable  for*   a  higli-graAe  spaartaMi 
building,   the  court  said  "Yon  have  prcvtd  thet.      I  *ill   idhwtf 
it  MM  not,* 

It  Is  not  eantended  by  MTOMft   for  the  defm<*e«t 
thai   the  Ml  iters  contained  in   tfc«  evidence  ttetM    Ml  excised 
were  tfjRMt   i»»u«o  i»   the  ease;    Mil   eeunsel   cor.  toads   that  all  of 
this  evidence  which  was  excluded  was  in  the  nature  of  cerroteora- 
tlve  testlstony}   that  it   tended  to  prove  the  falsity  of  the  rep- 
resentations of  Kennedy  and  j-ind;    that  the  defendant  relied  en 
the  false  representation*  of   the  -olaintiffs,    an  3  \*oold  ;-et  have 
»ade  the  exchange  of  f>re©.*rties  hut  for   euoh  false  representa- 
tions. 

We  M  not  think  Hunt   Dm  exclusion  of  the  ntMH 
would  Justify  no  in  reversing  the  ja^tBueot.     0M  relevancy  of  the 
excluded  evidence  is  tee  slight   end  r«/»,©te.     yurtv>  erasers,   en  we 
have  s>i*wnc   a  uuhstantial  part  of  the  excluded  evlderce  was  tes- 
tified to  hy  the  defendant.     We  do  not  think  that  \Y.e  MMJMtM 
#f  the  evidence  would  have  had  any  material   I  Mil  MM  M  on  fta?  Mm 
suit  of   the   trial,      gowa  of  Banaoay  v.   Clark.   25^    111.,    57,   «S2. 

Counsel   for   th«j   d«f  e/>.:*arat   fartjnM  M»tM4    t&ttl    the 
court  «ittq&  in  roling  on   the  propositions  of  lav. 

As  we  ax#  of  the  opinion  that  the  Ju  f  the 

trial    co art  *as  in  accordance   with   the  law   Md  the  -yvidsijee,  it   ie 
iwmat^rial  whether  the  court  ruled  correctly  on  the  proposition* 
of  l**-     JBBg&Sl  State  Bank_ef_  For rejiton  v.  yplkerte,   Mt  IU, 
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App,,    443,    4»<S. 

M»teh*tt,  i»,   J,,   and  feoSurely,   J,,   eaamur. 
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This  is  an   notion   in  the  toml o ipal   court  of  Chicago 
brought  by  Uttiey  H.  Harts,   plaintiff,   to  recover  solicitor's  fses 
incurred  by  the  plaintiff  in  prosecuting  a  suit  in  equity  against 
the  defendant  to  recover  damages  for  waste  Alleged  to  hare  been 
comiitted  by  the  defend  aunt  in  OTlrf f  alterations  on  premise* 
leased  to   the  defend  eat  by  the  plaintiff.     The  suit  in  equity  was 
begun  before  the  e  are  i  rat ton  of  the  lease. 

The  hearing  In  the  Municipal   eetti*t  in  *K<*<  action  for 
sol  I  si  tor  *«  feee  was  hM  before  the  court  witHrmt   i  jury.      The 
lease  nrcvt^e*   Uwrtl   the  lessee   anonl-*  nay  all   casts,    attorney's 
fees  and  #xoenses  that   should  arise  froa  enforcing  the  covenants 
of  the  l#as*  by  the  lessor,     the  lease  asls©  profiled  as  follows; 
•The  lessee  having  Emde  alterations  in  sal*  premises  %fftHfl  its 
present  tenure  thereof,   agrees  to  restore   ffc*  said  prsjsdsss  at   the 
t*r.~lnatloa  of  the  lwase   to   their  original   condition  as  required, 
less  reasonable  wear  and  tear.*      ihe   court  found    la  fawor  of  the 
defendant.      Vrom  the  fttttfMHlt  of  the   court  on   MM  finding  the 
plaintiff  has  prosecuted  the  present  appeal. 

After  the  jetton  was  begun   In  the  Municipal  court 
the  suit  in  equity,  wrioh  had  bssn  brought  by  the  plaintiff  to 
recover  dosages  for  the   alleged   acts  of  waste,  was  appealed  to 
the  Supreme  oourt.     On  the  appeal  (Harts  v.  Arnoli  Brothers.   318 
111..   416.   419.  Advance  lllrti)    the  Supreme  court  decided  that 
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jflHiUlllH  tc    the  tcraxs  of  the  ifc&se  •&•  parties  recofiulsel   the 
ri^fct  of  tbr   defendant  Arnold  hretfcers  *to  stake  changes  on  eonrti* 
tlon   that  the  defendant  restore   the  prea-ilsee  at  tit    filers  of  th« 
ternary; •   that  in  Piaoh   a  eltuatien  the  plaintiff  was  not   "entitled 
to  recover  Marine  tht  term  of  fche   tenancy  for  any  daei*ges  except 
that  resulting  to  the  reversion j*  ml  that   *ne  evidence  appears 
to  hare  heen  offered  of  injury  to  the  revere ion  hy  reason  of  the 
alterations   Bwy3,ailt»4  os'.* 

In  vie-w  of  tv^e  decision  of  the  Supreme  court  we  are 
of  tbe  opinion  th»t  the  plaintiff  le  not  entitled  to  recover 
soli ei tor's  fees. 

the  $u&:gntn%  ©f  the  Muni « ij>»i   oiutrt   is  affirmed. 

AJTiFIBMHD. 

isatohett,  9«   J.  t  and  lAoittrsiy,  J.,   oonaitr. 


I      . 
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MB.    JU3TICS  SaRVafQB  SSiXV2K«B  tBB  CCHST. 


This   iss   an  action   is   the  Aunicipal    court  of  Chicago 
brought  by  Ida  iteeve©,   the  plaintiff,    against    the  Chicago  ftutual 
ilf©  Company,   the  ilf  MWftgpl ,    to  recever  IXCOO  so  beneficiary  wndnx 
an  insurance  policy  iaeued  by  th©  d©fendant  ©n  th©  life  ©f  her 
huibwd,  William  I-.'.  Mifil|   deceased. 

The   statement  ©f  si  raise,    a©  oat  out   in   Qmi  abstract   of 
th©  defendant,   la  a©  follow*: 

•"That  def«cd«nt   sajtti  p&aJtAt&l?    >:!( $8   f»»  r«t««U  following: 
Uurt  on  the  28th  of  JKovember,  It  35,   it  issued  and  delivered  to 
*illisun  H.  Reeve©   tb*Ir  poller  $©.    3S11,    copy  of  which  i«  at- 
tached;   tfeftt  pursuant   to  ©aid  policy,   presaiusa  of  111?, 30  became 
due  en  th«  2**th  ©f  February,   £3th  ©f  Kay,   £fttb  ©f  August,   and 
9  9th  of  Sevembcr  of  each  year;    that  policy  wa©  sold  by  one  a. 
V.  Lungwortby  at  Grand  Haven,  Michigan ;    that  ©aid  JLamgwortby 
wa©  then  General  Ag*nt  of  the  Company  and  Mat  totted    to  b©  #*P> 
ing  all    times  mention©©   in  Statement  ©f  Claim;    that  neither 
plaintiff  nor  insured  ever  kftl  aotloo  of  ©ny  termination  ©f 
hie   avithorlty;    tt»%t  plaintiff   is  4%#  1  r«r.<*fi  clary  in  policy; 
that  on  th©  28th  of  &ay,  19^4,   ©  premium  b*ea*s#    Hue;    that  ©n 
tbat  day  th©  insured  wa©  injured  from  ©ml©©   injury  h«  dl©4  on   the 
15th  ©f  July,   l£S4|    that  on  th©   otfc  of  July,    t&'er©  was  forwarded 
to    sal-.-*  JLangworthy  th©    sali  premium  by  ■liMn  of   a   -.uited   State© 
Festal  &©n»y  Order  sad©  out   to   th©  Chi  cage  Antual  Life  Gosper;; 
that  the  delay  in  forwarding  wa©  due  to   the  ■<t1t©JIMlt   attondwnt 
upon  insured*©  injur!©©;    that   on   th©  6th  of  July  said  Langwortby 
r©«eived   ©.aid  money  ord©r;   that  ©ttflH  he  ©o  received  it,  he  knew 
and  because  of  hi©  knowledge,    the  defendant  know  of  in sured  '• 
induryi    that  defendant  knew  th*  conditions  in  th*   ©aid  nolicy 
in  re   *gr&c©*  in  payment  of  premiums  an1   the  matter  of    'complet© 
default;      that  it  tm*«*>£i   said  kangwerthy  accepted   said  money 
order  with©at  qualification  or  condition  a©  indicated  by  a  let- 
ter received   from  said  Langwortby,    copy  of  which   i«  attached, 
'  marked  Sachibit    •»•;    that   ©aid  letter  read  amon,    other  expres- 

sion©: 

'C^rand  Karen,   «i©M  ;.-*», 

Dear  Mrs.  K««*v©s: 

b-oney  received  0.   ■%   on  kr.  Beeves'  premium. 
{ Signed)       a.   V.  Langworthy.  » 


BVB  .A.IO*S 


■ 


K.  J  '        l- 


"That  neither  the  insured  nor   plaintiff  reKwsnbered 
the  «a:»aei   to*   data  ©^   Ik©  gay  a   of  ^raee   an^  when  the  wrttt&VI 
van  forwarded,   on   to*witt    July   5,  1924,    the  aXalatlff  Mi  in- 
sured believed   the  policy  Ik   full  fore©;    that,  tfc*   X'e.'iJLtteaoe 
was  »«*de  in  good   faith   MM  was  as  afor©8t<*ted  aoeept»d  without 
reeerv&fciea  or  r$ualif  ieaticn;    that  the   MMQMMgf   t.nrou&h  its  own 
conduct   MM   the   acts,    conduct©   and   declarations  of  lte  general 
agent  waived  toll  ©©adltUus*  in  said  policy  in  r©  days*  of  grace 
and  in  r«    •complete  default'   and  ItUWltiflMIt   thereunder;    that 
the   said  Coarp'siny  through  its  agent  accented   said  money  with  full 
and   ©oiaplei©  knowledge  of  the  forfeiture,    if  any,   MM  is  estopped 
from  claU.in&  a  forfeiture;    that  actio*  of  4ea*h  within  thirty 
(:50)   day®  was  given  the  defendant j   fetal  within  si*  months  of  the 
death  pWMdPi   theree-f  war*   ©uhsiitted  to    de.f  en-*a*.t;    tnat  demand  wa© 
emd©  of  the  4«tfeafeAMtt  to  ptgff  tfai  -f;  V<SQ§    ■=»-;   that  it  refused  bo  to 
do;    therefore,    plaintiff  sues. * 

Attached   to   the   itlimilWitl  of   claim  is  the   following 

affidavit: 

"Ida  F.©evee,  taM\Mg  §©*H8l#  »»>ye  oh*  is  y-leftirttff  mi  icnews 
the  facto;  that  the  MAM  is  a  suit  upon  contract  for  the  aay- 
spaat  of  jsctseyj    that  ftfct  MftVKVf  nf  fh*  derefand  is  as   stated  in 

Statement  of  Glsi»  MM    Uat   there  it   iwe  frnm  the   -Jefsndant 

lioae, ■ 

fae  defendant  filed   >;*n  affidavit   of  MMrt$ea   whioh  a» 
•et  out  in  the  abstract   li  •*©  follows: 

**Ti'arry  9,  B&eludftfta  Wdfee©  •&$&  MM   »*iyss  fee   is  -.Secretary  of 

the  defendant,  and  ©dealt©  that  on  J^eves-ber  89.  19  25,   it   ieowed 
policy  to  William  K.  Heevee  as  aXl*g?d  in  Statement  of  6QLalmt 
the  premium©  becoming  due  a«  therein  stated;   that  on   f>he  gsth 
day  ©f  IUor«  1984,  prejuiuBi  beea&o  da©  find  that  it  was  net  paid 
nor  was  it  paid  within  thirty  day®,  nor  wa©  it   *>«r  pt0\4  %•   the 
defendant;   defendant  does  not  knew  tuxtm-pt  ft&m  PtateMMAf  of 
Claim  whether  2t#evas  was  injured  aa  eta&©#  or  whether  t-X^.30 
was  ftnNUNM  to  Laagworthy  as   stated.     Befendant   denies  that 
Langvcrthy  ©a  the  5th  of  July,  1924,  or  at  any  tlwe  before  or 
ainae  ttMf  the  §MM9P^I   A£,eat  ©r   flfcifl  iMfMMMB^ai    alleges   that 
l»aagworthy  was  a  mere  eolieiting  agent  at  one   tlJtt  long  »>rior 
to   said   5  th  day  of  Jaly,  19  £4.     As  msch  he   soli  sited   aasd  oh- 
talned  applleatioas   fM»  palieiee  of  laeuranee,  \:-it   that  h»  >md 
ao   authority  nor  was  t;*ny  del-ft^^ted  nni  as  f;ir  as  iM*MMMSt   is 
advised,   Langwort-'y    't  1  not  hold  his-. self  oat   to  tfef  ^tablie  to 
hare  authority  to  waive  any  of  the  nrevieions  of  the  incur ence 
oelieies  issued  "by  defendant.      Hi --t  if  La<ngwerthy  received  sueh 
refsittaaoe,  he  never  forwarded   es«e  to  defendant  and   defendant 
never  received  paysi»nt  thereof  as  repaired  \>y  the  teras  of  the 
oo?.irr.      Stated  on   !nferm^tien   ?s»d  helief  the  f».et   to  he   that 
Langworthy  -lid  receive   such  re ■  it  ranee  ei*  *1*.30   }'r©»  Reevee 
during  his  lifetiao  ens  after  complete  default  ef  said  policy 
fie.   3^11,  «©cordin.g  to  the  terms  thereof  for  failure  to  pay  the 
previa*  due  on  the  Sfitfc   ar  :-^y,  19534;  hut  he  hr.lr!   bs^-c  p«n«*ing 
suhroissioa  of  proof  by  asi I  Heeree  of  his  insurability  MeHMfMsV 
tery  to    the  ef  fleers  ef  the   cofispany,  hut  without  knowledge,   oea- 
sent  or  ayt^ortty  of  lilfilllMlt.     n^  that  at   skat  time  def  en  dent 
had  n©  notice  or  knowledge  that  Beeves  had   suffered  nay  In Jury 
nor  did  Langwerthy  have  notioe  or  knowledge  of  the  seriousness 
ef  the  injury.     Alleges  that   injured  fraudulently  and  in  bad 


■• 


faith  fail**  to  dlaclo**  to  hangworthy  the  »#rtott-*3*s«  of  th# 
ia*t*rierj  that  it  was  olaintlff**  dvty  and  of  Insured  to  haw* 
di**~io8*d  «aid  foots?  Ntd  he  Ruhr-it  <k<a  r#- examination  &.«  w*n  a* 

to  Mfrf  pa*t  du*  paywwte.      That  plaintiff  fraudulently   cor- 
es! rod  vith  InOTOHNl   la   Weal    ttW  trts*  f^ot*  In   ©ii  attowpt  to 
work  an  implied  waiver  hy  aeepptanee  ©f  payment  <?f  paet  due 
premium*,  hut  which  aatft  la*  iMMi^MI  **r«  n*ver  ace«pt«sd}    do* 
life**  that   soi-y  proof*   of  ineuruhility  if   taid  Peer**  WtJPf   c*;h- 
Matted   t<*    DM  iJTI#*fl  etf  Afcfea iK»1    #914)1019    "»nd  that  aaid  policy 
w&i  newer  reecgnised  oof  an   application  for   owoh  auraee*  ewer 
wed*.      Dersie*   Mat  ppym^rJt  of   the  key  SI*,   1924,   pr*>Hu»  wan  paid 
to  or  *«c*cted  fey  the  daferdasvt,   #ad  fttafte*  that   through  any 
conduct  of  It  or  of  Ite  authorise®  a&eai,   It  wa.iwwd  th*  MMe4i« 
tlon*  r*l»tlw*   to   Aaaft  of  gr*»e*  and  eompl«?te  default  and  r«- 
JJHt»1  <lillfl ;    and  d*ni*»   that  l*angwer thy  had   sny  aatherltv  to 
waiwe  my   aueh  prewiaiona,    Nttf  denies  owing  plaintiff  anything," 

Th*  c&9«  wae  *4NMfl  hafore  th«  court  witneut  a  Jury  and 
tho  court   entered  ju  distant  1*  f  *voi-  ©i    IfcQ   d«f?«»dant.      i'ros*  the 
judgment   the  plaintiff  b&e  proeaeuted   tail   appeal. 

It  will  ho  ohsarwed  that  on  two  pleading*  the  praeiee 
la  one  in*  aaatikflff  the  payt&ent  of   th«  pre»luia  of  ,U2.30  to  X.  angw©  rthy 
on  July  5,  1934,   after  th*  paatawlft  was  in  "complete  default,*  con- 
stituted  M   acceptance  *t  the  p  realms  by  fe&e.  J  *f  ***•!**. -a,   and  a  -raiwer 
ef  th*  default  such   M  to  eetop  th*  defendant  from  fl tf*f tiffg  that  tho 
polioy  of  insurance  MM   forfeited  by  &m  plaintiff. 

In   the  hrl*»f  of  counts®!    tm   fca*  plaintiff,   ho  wave*,   ad* 
ditienal   loan**  are  raised  and  MFptedU     Counsel    fav   fcfe*  plaintiff 
contends   that   th*  insured  *as  not   in  -WViJt  wh«i  th*  pr*»i\sa  of 
J«ly  »,  1924,  we*   paid;    (feat    ta*  poliey  of  lnsarane*  lia  not  con* 
tain  a  provision  "for  an  MVkaMKtia  lap**  upon  non*p%yisent  of  *VtM> 
ua;1*  that   tn*r«for«  it  h««a^*  n«e«»aary  for  th*  4*f«Mant   *to  de- 
olar*  a  forf*itur«t "   that  "the  mar*  4«olaration  of  a  forfeiture 
woul*4  nor,   aw  nil  tho  i«f«*4awt  ttnl***1*  th*  4*f«nd.ant   "eouli   ttegm  that 
it  had  hroughi   bow*  t©   th*  lttf«i«4ff*  of  th*  lr.*ur«d*  ^urln,-.  M»  lift* 
ti»*   that   th*   d*f*ntant   "had  forf«it*d  hi*  policy*   and  had   *d*cl&»-*d 
and  ol*ot*d  t*  traat  th*   insioranc*  pclicy  a*  oanc«lle«l;  ■  that   th* 
defendant    lid  not  do  any  of   the**   thing*   an5    that   8ons*r.ru«*nt!y    ^h* 
oolioy  of  itmmmm  WJUltlH   in  fere*   MM   llUTt  ««r  no  dofault  en 


Jnly  *5,  19rMt   tbat   furthermore  the  policy  of  insurance  provided 
that    *cr«dit  Va*«ic«»'  »i#ht  b©   established  "in  fairer  cf  the 
Insured,*  MM    Until  *any  credit  bailee*  a&jjferil  tee  applied  t© 
cover  prejaiuKi©   Ms©   t'rtu*  prevent  ferfei tares;    that  the  insured 
gave  i»«*ng©©rthy  ft  note  Wfcjyn  *»ald   for  jaore   than   ■&£  isonth©   in- 
surance;   that   *th©  IHMMUNI   is   silent   a©   la   haw  a»ch  more  than  «iy 
months  insurance*   the  nets  "paid  for*  and  is  also    * » il rn t   &s  t© 
hew  orach,   if  any,   credit  ©fiance  stood  on   the  books  of  the  ooa> 
pacy  in  tmv&x  of  the  insured;*   that   nlse  on  -July  7  or   ft,   1924, 
when  Langenrthy  received  the  AUfcgr  5,  It94«    remittance,   the  days 
of  grace   en   the  lis;  Sftg   1M4,    pnKlilllUMI  Wflflt  JuRt    s-even   days   gift*]  : 
that   '•hearing  all   these  f'-irsge   |a  mind  **   the  .record  W&13  not 
disclose  affirmatively  that  (taking  into   consideration   the  credit 
b&lar;©e,   tf  any,   the  over  ©las  of  prelims  ©enteral  *ted  by  the 
n©t«)    the  ©olio?  of  the   insured  was  at  the   ti«©  of  the  remittance 
July  8  or  S,  1£"M,   la  itfaa&JU*     "Sajft   ts    '.his  case*   say  eerasel 
for  fcj.s  plaintiff,   "aside  from  the  question  of  waiver  MM  em* 
topoel,* 

Cennsel    for  the  defendant  contact   that  on   the  ©lead* 
ings  it  Is  not  permissible  for  the  plaintiff  to  raise  the  Q.emtleas 
In  ytflaH  to  ferfei  tmr*  mH  credit  nalancemg    thnt  if  issues  had 
bsen  (Mail  in   these  respeots  on   the  pleadings,    the  jff|MMlaat  aight 
hay©  proved  that  notice  of  default  »»t  glvea,    and  that   there   **a 
»©   credit  balance  tik&ifel  W&&A   carry  the  premium  beyond  the   end  of 
the  soeond  ©oorter;    that   according  to   the  «leffiantr*ry  prircipi.es 
ef  ©leading,   as  anneuneed   in   the   ease  of  goder  ▼  .   Midi  an d  Casual. -fa; 
Ceapany.    U$   111,,    ^S^,    558,    556,    a  plaintiff   can  r*aover  only  on 
the  caee  xade  in  hie  declaration;    that  he  eannet  Mates  ©n«   ease  by 
the  allegations  ir*  his  declaration,   and  recover  ok  s  different 
ease  m&ae  by  the  proof. 


■-.     '  • 


C©©rja?"l   for  the  -jlaintiff  maintain    -rat   the  rwl©  on- 
noanuad   -«  th«  eaeo  of  ^sd^r  •?.   ^Iffl^vi  ^C^an^ty  ^Mgs.atn.y.  .©,3ft  Km 
«ppli«!e  only  to   coisuaoti  Hair  pi  jail  101  a»d  net  to  ploadliv©  in  Hkt 
Mwalc -.r>ml    imt,     0©w»©l   &r*  i»   terror. 

It  hu©  boos  ©ri^rMoaly  h«ld  that    the  rtal«»  ««poll#«  to 
fHiWiltim    !■  .    '  -  ■  .rt.     ga^.t^y  g-Ofriaet  TQ$rsp3,pv  t,   |tfh 

am.  no  iu.,  4i6;  mian  v»  Bft*M©i  .fty^  Im— he.  a***  m. 

sos,  3X0;  thittwn  t.  Bfclmi  iBfa  flMMBfo  174  *•**  A?>*>«  •"',-i-'"'»  ^'18; 

poaal^sotJ  v.  W*Uifig.tap  Betel   Company.   175   ill.   App.   623,   625; 

Sassxa  v.  iificsi.  iai  ui.  a©?.  s;;a,  529;  jjfcjki*  *.  BflttM  £*lg 

KYft   JBMMMti  lea  111,  App.   437,  49% 

I©  the  mm  of  g&g&OftftfefluABnttax  ▼•  iNMti&t 

auiarm.   Hi*  ooart   eaid  (©©•   4S0,   421); 

"'ill*  ©tojeat  oi*  IIm  rulo*  requiring  ©|©>lfiB©Mtt©  of  el  aim  «md 

©f   set-off  la  If  taffem  the  »iirl£ff  ©f  the  nature  of  tint  reo- 
pectire  olaii&o,    £K4  whil©  the  foroouitloB  of  nl fttiitHI  have  boon 
Afe*li«fe«4  b#  et&tute,    it   if  it  1X1   IdKbB  law  in  the  Ny$X«itta& 
court,   it   iw  other  court  a,   that  %  party  ia  limit  §4,   in  his  ©•?!« 

dinf?,    *o   the  el  s*»  b~  h-m  W&&/$\    that  he  ifMfl  MMM  one  «lai«i 
in  hits  ©tatomofit  MUS  r#,>  never  uvon  |Hrt-f;f  of  WRftli«flf  •wtibout 
MM  .      *'h«  iMM   ti  NNeM  hy  ©«#    *t  *t**s*nat  #f    cl*t»,    an<8 

the  wvid«n«©  amst  to*  11  mi  tod  toy  that   iiil««|«      The  lootte   can 

not  too   enlarged  toy  oral   cl»>i^B  or  affidavit©-  filed  iu  th*   aa»e.* 

Rio  only  aneoMone  *h*-M  VI  tVl^Jr  ve  JtiMH&e   fMfl  'or 
in   the  ©a«©  ot  tour   are   thooo  raised  toy  the  ipleBiftwg©   in  I'fBJgl   t© 
WBi'YWr  f&4  »»topT>*l.      To   «>ir  v??«*  0f  the   «&»»  for   tfc?5   o*atf  ©f  argu- 
awist   it  way  too   aoMjeed,   Is  M'tiW tai»<|   VMM      K«Vtl(MSUIa    thot  L»'.  •-■- 
wortViy  vo,k  Hu    «Oft«ral   fc.g«fc   if  the  iWfcOMat,    o»d    thnt   th*  pa  pre  ©at 
to   Mas  of  tho  .oroastusi  ©f  #12,30  o»   Jxiiy   ft,   1924,   w*o   *<|alT«laBt  t© 
©  tmyttont  to  t+n  d.of  otdant, 

Oa  May  28,   1#.?4,    Kfc©     insured,      ^o  was  a  docorator, 
f©ll   frv&  a  ©eai'fold  *rhti«  pair^tiiif  a  heuoo  r*n*  ©9©k«  hio  to^tok. 
S©  MM  ta:&ofJ   to   fc  hoBriital  rihtMft  ho   rowaified  fw©  t?©«k»  HMl  va© 
HMM   |lblt««l   If   hi«s  MMf«      Ah   a  roeult   of   U>«  aocidnnt  h«  *a©  o?ir«.- 
ly^od  fro*  tho  hip»  lc»»n,    K«4  on  July  8,  19  24,  to©  died.      Th* 
pl&lstiff  testified  that  the  dootor©  mm  her  hope  &i  i  iret  that 


■ "  -i  - 


,  &S'n; 


nor  hueband  "would  get  upj"  that  they  gave  her  hope  for  wore  than 

two  week*  after  he  was  injured;  that  the  doctors  thought  that 

his  spine  tat  not  totally  broken  and  nature  would  adjust  it,  and 

that  he  would  live,  hut  would  he  permanently  erippled;  that  ehe 

did  not  ceaae  to  hare  hop*  for  hie  recovery  "up  until  the  last 

week  of  his  life," 

On  July  5,   1954,    the  plaintiff  wrote  the  following 

l#tt»v  to  Langworthy,  at  Grand  Haven,  kiohlgan: 

"ineleeed  find  #12, 3€  the  premium  due  on  #»#   K.  hoove* 
i£.:*ura>ioe.     ftussol-   riM  I  -will   send  ours  v*ry  shortly.     1  don*t 
know  just  when  they  are  due  and  have  moved  so   thought  I  would 
Mod  *.-r.  Beevae  now  aM  lot  ■/£**  tea*  tha  sddrerss,    '"ky.  Heeves 
mot  wit;-.-  an  accident  a  few  week*  ago  and  is   still   oamfiBod   *«& 
hie  beds  hut  we  art  hapiag   to  >i*v#  hi»  a^ant  sofors  long." 

On  July  9,  If  Ht  %>m&W&&$  wrote  a  loiter  to  th» 
plaintiff  in  reply,   in  «ft&«%  he  stated!      "iaonoy  received  o,  k..   on 
Mr.  fleevo*  prer&iwsm,-     In  tho  letter  he  also   aald:      "1  was  just 
informed  by  the  caahir  of  Ifafgmtii  S-mik  hftr*  Quay  -arrro  »wmlilt  to 
start  actios  to   collect  the  money  they  f&smwa  yetf  irh*m  I  delivered 
your  peli&iee  l$k«t  f&il,   I   sn^ofsed  Ytvar  »*te  asd  now  they  inform 
me  you  defaulted  in  JHPn  t^u,   *«.  I  gggt  jt.j  it  f*r  you,     fere. 
Beeves,  I  wish  you  would  at  least  pay  the  interest  m&  renew  the 
note,   thus  save  »*  a  burden,   as  1  have  all   I   ear,   do    to   take  ears 
of  ay  family  ed    three.     Mr,  Koffnan  telle  mo  yot   folks  are  alright 
as  for  credit   j^r-d  cannot  ttiflfirstaa«  whj-     ou  do  not  <?,©   ■■■Hlftl  \h\g 
about   thee*  no  1-30,  please  .\«t  me  hear  from  you  by  return  moil  he- 
foro  your  not*  affair  goev  it  court.     V**t  Monday  la  a  meeting  ©f 
the  direotoxs  of  taa  b«i&  tstsa  if  gejg  SOI  gff*  s«o  a  letter  before  or 
on  that  day  as   to  what  you  intend  to  do,  1*11  take  it  up  with  the 
bank  and  try  to   settle  thn  najrtor  aur,  iff  aourt.     Plaaao  ancwor 
this   lanodiatol*  and  I  -"ill   ttlHlls  you  very  »«*}>.« 

The  night    that  Heevos  died,   naaoly,   July  15,   19S4,    the 
plaintiff  notified  Langwerthy  of  hlo  death  by  a  telegram. 
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July  16,  1924,  Langwerthy  wrote  to  the  plaintiff  as 

follows} 

"I  was  very  sorry  to  reoelv*  your  wiro  advising  m*  of  the 
death  of  Air.  Beev*s,  your  letter  of  a  f«w  days  age  did  not   lft* 
timate  that   the  aocl  lent  was  at  all   serious,      as  ids  froa  it 
being  a  very  groat  shock  to  me  I  fool  Tory  badly  the  oirc».»»- 

stanoes  that  m&.»  it  necessary  i'et  me  to  return  the  amount  of 
money  sont  m*  wader  date  of  July  8,  1924.     You  will  nee  by  the 
date  of  hi  a  insurance  policy  that  the  last  ■.*»>■  of  grace   for  pay- 
ment of  his  premium  was  June  39,  19S4.      And  In  order  for  hisi  to 
be  reinctatftd  ho  woul*  have  to  fill  out  an  application  for  re- 
instatement and  same  would  haw*  to  be  passed  on  by  officers  of 
the  company,     X   cauict   tell  you  how  bad  I   feel  about   this  hut 
therft  le  nothing  1  can  do  as  your  policy  states  method  of  re- 
instatement in  ease  a  policy  holder  does  not  pay  premium  when 
due  or  during  grace  period.     If  I   can  be  of  any  assist -mew, 
do  not  fail  to  ©all  on  me.     1   ^advise*!  the  pa^er  of  Br,  ft— WW! 
death.     Again  extending  sympathy  to  the  entire   fswrtly  I  regain.* 

!Ehe  books  of  the  defendant  show**!  that  the  policy  of 
in  our  an  os  was  forfeited  en  fabruary  #8,  19  24,   for  non-payment  of 
the  second  quarterly  premium. 

In   the  insurance  policy  a  -oaragra^h  marked  "Beinstate- 

ments1*  provided  as  follow*} 

"In  the  event  of  complete  default,   this  policy  may  be  re- 
instated  any  time  upon  pr&®f  of  th*  Insurability  of  th«  in- 
sured  satisfactory  to  the  officers  of  the  Company  and  upon  the 
payment  of  all  past  due  premiums  remaining  unpaid  ^ith  interest 
at  the  rate  of  M  per  annum.* 

fhe  evidence  does  not   show  that  proof  was  made  of  the 
insurability  of  I%ev*s  under  the  above  paragraph. 

It  is  the  contention  of  counsel  for  the  plaintiff 
"that  langwerthy,   on  behalf  of  the  company,   Immediately  accepted 
the  remittance  of  July  8,  1934,  without  reservation  and  with 
knowledge  thai  th*  insure**  was  injured}   that  he  thereby,   for  the 
oosipany,   waived  the  time  of  the  payment  of  the  premium  and  waived 
proof  of  insurability  on  the  part  of  th*  insured." 

Counsel   for  the  defendant  maintain  that   there  was  no 
waiver  by  the  defendant;   and  furthermore  they  assert  that  the 
defendant  is  not  estopped  to   claim  the  forfeiture  of  the  policy  as 
"In  reality  Beeves  lost  nothing  by  *£*ing  to  his  death  with  the  con- 
vict lea  that  the  policy  was  in  full   faros   an?  effect |«  that  Hooves 


m  xr&*#*w**£ 


:., 

■ 

Mi 

0fl    iff 


■ 


*was  on  hit  deathbed  whan  it  was  sought   to  revive  MM  policy  by 
naking  th«  past   due  payment,    and  even  if  at  one*  notified  of  the 
refusal  of  the   company  to  reinstate  b*   cool-4  not  h:ive  obtained 
insurance     el  senior*;   that   estoppel  is  b»»ed  upon  the  fact  of  a 
loss  w^ioh  might  have  been  recouped  except  for  the  misleading  con» 
duct  of  tho  party  oo  estopped.* 

Wo  ar*  of  tho  opinion   that  the  question  in  the  ease  at 
bar  is  not  on«   strictly  of   eetopw*l  in  tho  sense  that  plaintiff  must 
show  that  Beeves  was  misled  to  hi©  prejudice,  or  that  his  position 
was  dlsadvantageenely  altered  hy   the   conduct  ©f   the  defendant.      In 
our  view,  although   there  ar£  aome  ©le^enti.  of  estoppel  involved,  tho 
question   is  one  of  waiver;    fcnat   is,  whether  the  defendant  voluntarily 
and  knowingly  surrendered  a  right  which  tho  defendant  wa«  entitled  to 
exercise  according  to   ths  prc-*ieiona  of  tho  policy  of  insurance,   and 
thereby  became  »s topped  fr^m  claiming  that  the  policy  was  forfeited. 

the  distinction  between  waiver  and.  estoppel  ie  meet 

excellently  stated  in   tho  Saeyolopaedia  of  MM  and  Procedure,   as 

follows    (vol.    4v,    pp.    255,    25S)  I 

•While  waiver  balnagt  to   the  family  of  estoppel,   Msf  the 
doct  rine  of  estepoel  lies  at  th*  foundation  of  the  law  ©f  valvar, 
they  are  nevertheless  distinguishable  t«?rxss.     It   is   difficult  to 
make  a  distinction  between  waiver  and   estoppel  which  will  give 
to  each  a  el**ar  legal   significance)  ■84   scope,   sep<arate  from  and 
independent  of  the  other,  Mi  they  are  frequently  weed  in  the 
oases  as  convertible  t  arses,   especially  as  applied   N   the  law  of 
t&euranee  contracts  and  in   the  »vei<Hanee  of  forf  ei  tures.     There 
are,  hoover,   several  e»a«rr<;ial  difference*  between)   the  tw©  dec* 
trlnes.     Waiver  la  the  voluntary  surrender  of  a  right;   estopoel 
is  the  inhibition  to  assort  it   from  th©  mieobief   that  has  fol- 
lowed.    Walter  involves  both  knowledge,  and  intention;    m  oiatopoel 
may  arise  where   titer*  is  no   intent   tc  mislead;   waiver  dip  mil 
upon  what  one  hijsself  intends   to  do;    e«topr>el  depends  rather 
upon  what  ho  caused,  bio  adveraary  to  do;  waiver  involves  the 
acts  .and  conduct  of  only  one  of  the  parties;    estoppel  involves 
the  conduct  of  both.     A  waiver   £••*  not  necessarily  imply  that 
one  has  been  misled  to  his  prejudice  or  into  an  altered  position, 
an  estoppel   always  involves  this   sleaeat,     Estoppel  results  from 
an  act  which  may  operate  to   the  injury  of  the  other  Ofurty;  waiver 
may  affect   the  opposite  party  beneficially,      ftatoppel  »qr  carry 
the  implication  of  fraud;   w«iver  do«»s  not.     Estoppel  stay    <rise 
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as  b«tw©er    ©onaiotetnt  W9nmii9$t   for  waivsr  by  election  to  oper- 
ate a-e  a  b«.r#  the  rsmediM  must  be  ineon?jifctent.     4  waiver  way 
be  created  by  %ots,   ©on*f.--ott  or  declarations  insufficient  t© 
create  a  technical  estoppel.      Xm©j  i»oct  general  <!i*tinotien 
lies  in  the  fact   that   the  term   'waiver,'  besides  iiaplyln*;  an 
Intention  on   the  pert  of  a  part;/  to  relinquish  u  ri^ht  vl'ieh  i» 
not  nee«sa*rily  present  in   satoppel,   refers  only   to   the  act  or 
ooneequeneo  0!'  the   act   of   the  party   again  ft  t   «b©m    Ui«  wuiv«r 
is  sought,   to  be  enf creed,  regardless  of   the  at ti tads  assumed 
by  the  other  party,  chorea©  estoppel  aris.es  ^h-?re,  by  \-he 
fault  of  one  party,   another  has  been  induced,   l&uoraotly  or 
ir>r»©o©ntly,    to   oVur.ge  hie  position   Tor   th©  vqt*%  in   euch  MMN 
ner  that  it  would  operate  as  a  virtual  fraud  upon  him  to  alio* 
the  party  by  ^taom  be  has  been  isieled   to   assert   thu  rlgfct  in 
controversy.     The  distinction  is  more  easily  preserved  in 
dealing  only  witb  express  waiver,  but  ©her©  the  waiver  relied 
upon  is  eenntr^otiv©,   or  merely  implied  fmm  the  conduct  of  a 

forty,  irrespective  ©f  «*-.ai  bis  actus!  intention  may  have  been, 
t  la  at  least  questionable  if  thers  are  not  present   sows  ©f 
the  el  effects  of  estoppel,*1 

To  the  s»as*e   effect  substantially  is  W9  Ruling  -as* 

Law,   *«©t  ioo   I,   pp.  &04,  t08t 

•AccciT'"intv  to   the  generally  accepted  ftfaf  Uiiiion  a  waiver 
is  th©  intentional  relinquishment  of  a  .'known  ri#bi.     It  is  a 
voluntary  aot,   &fld  implies  mi  el  est  ton  by  the  p«.rt„;   to  dis- 
pense wit!    BWMtfeini  of  ■value,  or   to  forego   »©m«  ad  vintage 
whlcv;  he  might   at  his   option  have  d«&anri«d  OOBst   insisted  on, 
Ths  ters-.s    'estoppel*  and    'waiver*  are  s^meti^es  loosely  used 
uttearehangsablyj  hut  thou;:'!,  v*  waiv0r  mow  be   la   th®  nature  &f  an 
estoppel  and  maintained  on  similar  principles,   they  are  not 
convertible*   tcteur,   m&   th>>  •Uutlnctioa  tNfrt*teJI  tkStt  Is  one   o&sy 
to  preserve  when  express  wsivers  are  under  ©on  oil ©ration.     As 
already  ««>»*.,   a  valvar   ie  m  infccritianal  r©li»<$ui*r.im*ni#  wlaiXe 
the  indispensable  el  assents  of  an  estoppel  are  ignorance  of   the 
party  ■&(   ir:vol:t»s  th©  mUopuel,   a  representation  by  the  pstrty 
•stopped  which  misleads,   taid  an  innocent  mi  Iftl stsyrlsnit  etoimgt 
of  position   in  roll— eel  on   that  r#pjf«Saito$i|ai,     It   Is,  how- 
ewer,  unquestionably  true  Huts   the  dividing  line  between  w*iv» 
era  uaplaee!   Cmm  SSalABSfs  amd   Mtej^tXfl  ©fu;r    feitttf  bedWeusi  so 
shadowy  that   in   the  law  ©f  insurance  the  two  tsntt  have  oca©  to 
be  yuite  IsSWiijllly   aesd  int©r«hsa*tfsably,     then  th©  term  waiver 
is  so  used,  however,  th®  elements  ©f  ar*  estoppel   always  in- 
variably v*pp*ar,   MM   it  is  quite  apparent  that  it   is  employ ©d 
to  designate,  not  a  vwtrti  raivsr  but  one  which  ha©   cone  into  »n 
existence  of  eff©ciive;utfss  thve*£&  tha  application  of  th© 
principles  underlying  ©atopptsls,* 

It  is  th©  rul©  that  a  waiver  is  not  to  be  inferred 

from  an   act  don©  under  a  ml  ©apprehension  ©f  the  rights  ©f  the 
parties  at  the  time.     Miller  v.  Ttalon  Central  Life  Insurance  Cow- 
pjnx,  110   111.,   10 3,   1C7;    Seabac^  v.  ffsfsasssalilgf  fr|ff  foTTaTaftlj 
Cempaay.    274    111.,    Bid, 
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There  cam  be  no  waiver  unleea   the  waiver  la  distinctly 
made  with  full  knowledge  of  the  rights   Intended   to  be  waived. 
yprrere  v.   Knights  of    lecurlty.   309   111.,    476,   481  j   *7  Ruling  Caso 
law,   section  lf  pp.  903,  909  j   40  Cyclopaedia  of  law  and  Procedure, 

pp.    258,   m« 

The  question  of  waiver   io  mainly  a  oufrotion  of  intent 
which  Hoe  at   the  foundation  of  the  doctrine.     Valvar  sWt  bo  mani- 
fested In   came  unepui vocal  aqumer,    Mi  must   always  be  intentional. 
Since  intent   is  an  operation  of  the  mind,   Intent    should  be  proved 
and   found  as  a  fact,   and   is  rarely  to  be  inferred  as  a  matter  of 
law.      40  Cyclopaedia  of  X.&W  Hal  .Procedure,   pp.    S61 ,   362,    263.      the 
burden  of  proof  rests  upon  the  party  claiming  Hit  waiver.     JUMBi 

▼  .  Ullffflftiff  iff  ffllfflfffttffe  WtlTh  (»•  **&);  !&§&&£&  ▼.  MiEs.aC4i.tjfi 

1.1  fo  Insurance  Cogypany.   274  111.,  j3Ut£»,.     ^b*  waiver  must  be 
clearly  proved.     27  Hulin&  Case  iavr,   section  6,  p.  ©10 j    4e  Syele- 
paedia  of  htm  MM  Procedure,  p.   269. 

In  the  case  at  bar  the  evidence  shows  tha^  the  defend- 
ant did  not  have  full  kno-wledjee  of  the  physical   condition  of  Hooves 
when  the  payment  of  the  premium  of  July  R,   1934,  was  made.     On  the 
contrary,  the  only  knowledge  that  the  defendant  fcMUl  at  that  time 
in  regard  to  the  accident   and  injuries  of  Bceveo  woe  the  informa- 
tion ebtain«d   from  the  plaintiff '«  letter  to  langwort'ny,   in  which 
the  plaintiff  stated,  that  Heeves   *mst  with  an  accident  a  few  weeks 
ago  and  is  still   con  fined  to  his  bed,  but  we  aro  hoping  to  have  him 
out  before  long.*     Langworthy  was  not  informed  by  the  plaintiff  that 
Keeves'  back  was  broken  «H  that  he  was  paralysed  fr&»k  the  hips 
down,   although  the  plaintiff  Joaew  these  faets,     'From  July  5,  1924, 
the  date  of  the  plaintiff's  letter  to  JUangworthy,   to   July  15,   the 
date  ©f  the  plaintiff fo  telegram  notifying  L«ng*orthy  of  the  death 
of  Reeves,  Langworthy  had  received  no  information  of  the  condition 
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©f  lieeTeej    -m-i  from  the  iufor&*ati©n  contained  in  the  plaintiff* 
letter  of  July  9,  1924,  Langworthy  reaeoaably  would  hare  in- 
ferred that  Bcere©*   condition  *a©  net  nerioui,     lanedlately 
upon  receipt  ©f  the  telegrap  notifying  M»  of  Reeree'   death, 

I»angworthy  r#»turnffld   to   the  wlaintiff  the  amount  of  the  premium 
•Mill   the  plaintiff  had  went  to  hi»  in  the  l«tter  of  July  5, 
1934. 

A©»m&ingt   for  the  cake  of  argum^t,   a*  we  h-ate 
Wljlrt,   t>?at  the  payment  of    the  pvmaixm   s««t  by  the  plaintiff 
on  July  9#  W&4,  It  kangwerthy,  was  a  payment   to  thf  jitffBlWrt; 
nev©rthel©»»  we  are  of  the  opinion  that  in   the  Qireia&Htanae*  the 
temporary  retention  of  the  prmiim  by  JLangwprlhy  wae  not  suo<::  sua 
aeoeptanee  of  the  premium  Mi  to   constitute  a  waiver  by  the  de- 
fendant of  the   aroviHiion  in  the  policy  ©f  insurance  relating  to 
reinstatement©  after  default  in  the  payme&t  of  p  real  urn©. 

#er  the  reason©  stated  the  fliflMat  of  the  trial 
court  ie  affirmed. 


Matchett,  P»   J.t  and  Ee&urely,   J. ,   concur. 
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MAR&  LSvY   and  ART!  OR  ft,   LEVY, 
C#-part£ers  .Doing  I^u^ineee 
as  Mark  Levy  A  Brother, 

Appelless, 

YS. 

BTMXL  F.  LIPOT  and  !)AVI»  LIPSST, 
Appellants. 
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APPEAL  ffRO*   CIRCUIT  COURT 

oy  ooox  cotarTY. 

40I.A.  676 


...    mnxm  J©Vlf3faS  mraRSD  ms  OPINIO*  OV  TH1  COURT. 

This   is  an  action  brought  in   th«  Circuit  court  of 
Cook  County  by  Kark  Levy  and  Arthur  §«  Levy,  Jointly,   as  co- 
partners, doing  business  as  U&rk  Levy  i  Brother,   against  Ethel  i\ 


Lipeey  and  David  Lipsey,   to  recover  the   sum  of  16000  alleged  to 

them 
bo  dujg/freM  the  defendants.     The  cast  was  tried  before  a  jury 

and  the  Jury  returned  a  verdict  in  favor  of  the  plaintiffs  in   the 

sum  of  d 6 000, 

The  court   er.torod  Judi^ient  on   the  verdict.     From   the 
judgment   the  defendants  hav**  prosecuted   this  appeal. 

The  evidence   shows  without  dispute  that  David  lipeey 
signed  a  written   contract  giving  the  plaintiffs  the  exclusive 
agency  for  six  months  to   sell  eertain  properties,   among  which  was 
the  property  in  question.      This  property  was  in  th«  name  of  L|p- 
sey*s  wife,   the  defendar.t,  Stv  el  9m  Lipeey.     After  about   three 
monthe  effort     on   the  oart  of   the  plaintiffs  to   sell   the  property, 
during  which  time  they  were  in  almost  daily  communication  with 
Lipeey  through  their  salesman,  Edwin  M.  Wolfe,    the  plaintiffs 
procured  as  prospective  purchasers  Richard  L.  Harvey  and  Clarence 
A.   Dammar ell,  partners   in  the  hotel   business.     Lip  gey,  hie  at- 
torney, Saamel  L.   Spstein,  liarvey,  Dammar ell,   *olfe,   SMl  kark 
Levy  met  in  the  office  of  the  plaintiffs  to  negotiate  in  regard 
to  the  ten»s  of  tre   sale.      A  contract   for  the  sale  of  the  property 
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was  prepared  by  Epstein,     according  to   the  terms  of  the  contract 
the  purchase  price  vm  $38o,  <■.<(,   of  which  #B6,0f'0  was  to  to*  paid! 
In  cas?  ,   ii!J;l   l,he   coianiewlon     of  the  plaintiff  is     *»•  fixed  at 
$6600.     All  of  the  parties  tfcea  went  to    thi  NM  of  h&$99J  %/$  get 
fere.  Lipsey  to  ei&n  the  contract. 

AM  evidence  la  res cast  of  what  took  pl<*oe  at  Llpncy's 
home  is  conflicting.     The  substance  of  the  testimony  given  on  be- 
half  of  the  plaintiffs  by  Harvey,  Dauamarell,  iiiark  Levy  and  Wolfe 
waa  that  &rs.  Lipsey  initiated  on  a  larger  aaah  payment;    that  the 
caeh  payment  wae  increased  from  S0C,GOG  to  $60,000;    InM  i.ir>a*y 
and  Ere.  Lipsey  considered  the  plaintiffs'   oemmissicn  of  16 
too  feign)   that  the  commiftelon  was  gjiwrtl  to  |6§G#t    that  -'ipstein 
made  these  changes  in  hie  own  handwriting  in  the  contract,   Vt&cH 
he  had   prepared  in  the  plaintiffs1    of  Hoe;    that  ire.  Litany  re~ 
quested  that  t.h*  contract  he  typewritten  in  accordance  with  the 
changes  that  had  been  m&ds,  and  that  it  be  brought  to  hor  the  nssxt 
day  at  one  o*eleck  and   she  would  »iga  it. 

She  testimony  of  Epstein,  who  was  a-  witness  for  the 
plaintiffs,  wae  aubstantially  the   same  as   the  teiitia»cny  of  t'h* 
above  named  witnesses   for  the  plaintiff »,   with   the  exception  that 
Kpsteln  did  not  recall   any  conversation  regarding  the   IBJWltn»lsm« 

The  contract  wae  typewritten  and  on  the  duy  following 
the  negotiations  at  Lipsey •»  Lame  was  taken  hack  to  Lipsey *s  home 
at   Iks  tine  agreed  on  fur  >r«.  Lipeey  to  ai&n.      In  the  mean  Via*  nra. 
Lipsey  had  gone  tt>  a  hospital  tar  the  pur^os*  of  kt*  confinement 
end  had  (trW  birth  to   a  child.     Hrs.  Lipaey  refused  tc   sign  the 
contract,     lipsey,  fcUHl  htte%s»i»  h%&  previoueiy  signed    ths    contract. 
Harvey  and  Uaimaarell  gate  two  checks  to   the  plaintiffs  ©f  ISOCO 
each,  drawn  to  the  order  of  km*   *.ip*«y,   M   earnest  money. 

the  only  witnesses  pa  behalf  of  the  defendants  vera   the 
defendants  thameeives.      in  regard    kt  the  nago  Untie**  *t  LipsCT'e 
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hasa*  they  testified   in    substance   that   the  plaintiffs  war*  trying 
to    indue*  krs.   Liossy  to   sign   the   ecntraet   but   that   ehe  refused, 
«;nd  Aid  not  a§T»*   to   *t{<»>   it   either  the  nert  **r  or  at   \ny  tiwo; 
that  nothing  wm  said  about  iriiiitifl  th*  eenmisnion     of  the 
pl«lntlffa   fX«*l  #660C   to  1607)0}    that  Mrs,  Lipsey  was  sick  and 
went  to  the  hospital   that  night, 

The  principal   ground!  on  which   the    »*fend®.nts   rely 
for  reversal  are   that  the  plaintiffs   failed  to  yytJVl  that  Arthur 
0.   Levy,  one  of  the  plaintiffs  and   the  o-ir trier  of  Mark  levy,  had 
a  8t»»te  real  estate  broker's  license;    that  \mA«r  the  &tat*» 
statute  -iiu'.ing  it  unlawful  for  a  real   estate  broker  te,   engftjK*   in 
buoinost'  without  a  license,    the  broker* a   contract  between   the 
plaintiff!  and   the  defendant*  wm  void  as  to  Arthur  'J.  Levy;   that 
t-ercfor*  the  joint  action  of  the  plaintiff*  cannot  be  isairtalnsd. 

In  our  opinion  a  sufficient  answer  to  the  contentions 
*f   counsel  for  the  defendants  i»  that  the  question  whether  Arthur  G, 
Levy  fcs4  a  State  broker's  license  wa*  not  an  issue. 

"The  plaintiffs  alleged  in  their  declaration  that  they 
were  duly  licensed  brokers.     The  defendant*  flil  Uiifflil   tiki  gtllSlill   is- 
sue  9nd   filed  sjj  affidavit  of  merits,     the  affidavit  of  afrits  ill 
not   deny  the  allegation  of  the  plaintiffs  that  they  were  lic!»r;«<*<t 
broker*,  but  pls,.oed  th*  defense  of  the  defendant*  on  other  proand*. 

fM*  rule  is  well  settled   that  a  defendant  can  orsve 
enly  such  defense  as  is   stated   In  his  affidavit  of  merits.     Hunzlker 
▼•  Mnl&«&22.    215  ill.   App.    MS,    511?   K«dd.|g  v.    loon ay.    208  111.    App. 
-US,   416,   417;  Miller  v.   Thpmaj|,   300  111.   App.   125,   Itf,   M    . 

Under  the  general  rul*  of  oleadinp  in  aertion*  it  law, 
everything  which  is  not  denied   is  by  implication  adroit  ted  to  be 
true,     Hookies  et   al.   v.  Medley  et  el..  97  111.   401,   41  ft}   Sjbraon* 
v«    Jenkins.   Adscr..    76  111,    479,   482}   LettleJE  v.  E«lM£M»    M  **** 

n§«  ^36}  BaaBBaa  v.  fatfasdu  se  m.  45?,  43. 
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Counsol   for  the  defendants  contend  that   the  allegation 
of 
In  the  declaration/the  plaintiff*  that  the  plaintiffs  wexo  duly 

licensed  'brokers,   i»  a  conclusion  of  l«w  and  cannot  be   considered 

as  properly  pleading  that  the  plaintiffs  had  a  license;   that, 

therefore,   the  declaration  de«s  not   state  a  cause  of  action. 

In  our  opinion  the  allegation  in  question  ie  a  ©onclu- 
•ion  of  fact,  or,  in  other  words,  an  ultimate  fact,  and  constitutes 
proper  pleading. 

It  has  hsen  expressly  held  that  an  ultimate  fact  is  a 
conclusion  of  fact.     Brown,  v.  City  of  Aurora-  109   111.   165,   167; 
JOattl  v.  BBBBflyb   176   111.   480,   462;  LajmEAJn.  v.  JMdJgse    2«?  *U« 
476,   484. 

An&  the  general  rule  is  that  only  ultimate  facta  should 
be  pleaded.     SI  Ruling  Case  Law,   section  3,  p.   498. 

Counsel  for  the  defendants  further  assign  error  in  re- 
gard to  the  instructions. 

The  instructions  objected   to   are  not  set  out  in  the 
"brief*      The  rule  is  that   the  proper  way  to  present  instructions  for 
consideration  on  review  is  to   set  them  out  in  full  in  the  brief. 
iJMalftJMaM  Jattate Smm&.  »«  Charles  y. Jfc,  | ♦Soused leu  aUftaal 
Camasnv..   2£&  111.   App.   201,   &G6.       However,  we  hare  examined  tha 
instruct iona  and  we  are  of  the  opinion  that  no  reversible  error  was 
committed  by  the  court  in  the  giving  or  the  refusing  of  the  instruc- 
tions. 

We  do  not  think  the  verdict  of  the  Jury  should  bo  dis- 
turbed.    It  is  the  rule  that  "it   is  the  mast  important  f?anctlon  of 

the  Jury  and   their  most  peculiar  province  to   determine  the  truth 
of  tha  case.*'     The  People  v.  Boucher.   303  111.,   375,   380,   381. 

matchett,  ?.   J.,  and  McSurely,  J.,  concur. 
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A&82R  A*   Gl&CK, 

Appellant, 


COOK  COJIBTY* 


KS«   JUSTICE  J0K»ST0»  USgfHEtt  Ttt*  QPIBIOB  01?  TW6  COUBT* 

This  is  AH  appeal  by  Aoher  »•  Gluok,   the  defendant* 
from  a  judgment  of  the  County  Court  of  Cock  County,  on  e>  wer» 
•Oct  of  *  jury  for  #1000  in  fare?  of  Abraham  Clymam,   the 
plaintiff*  in  an  nation  brought  toy  the  plaintiff  to  recover 
commissions  for  procuring  «  purchaser  nornd  Henry  I  •  Knipp, 
alleged  to  hare  been  re»dy,   ?<ble  and  willing  to  buy  certain 
property  owned  by  the  defendant* 

The  principal  ground  on  which  the  defend  ??nt  asko 
for  a  reversal  is  that  Knipp  did  not  comply  with  the  agreement 
in  regard  to  a  deposit  or  "earnest  money** 

The  evidence  shows  that  the  defendant  and  Knipp  had 
agreed  upon  the  tense  of  the  sale,  and  had  net  together  with 
Clyman  in  the  office  of  Edward  C.  delan,   the  attorney  for  the 
defendant,   to  complete   the  details  of   the  sale,     Zt  was  agreed 
at  this  meting  that  the  attorney  should  prepare  a  contract 
for  the  sale  of  the  property  and  that  the  parties  to  the  con- 
tract should  m«t  in  the  Kttorney*s  of flea   the  neat  day  to  sign 
the  contract*       The  defendant  called  f-t  the  Attorney's  of  "loo 
the  next  day  and  told  the  attorney  not  to  do  «ny thing  further 
until  the  attorney  heerd  from  him;   and  the   attorney  notified 
Knipp  that  it  would  not  be  necessary  for  Knipp  to  eome  down  to 
his  of  floe  as  the  defendant  "had  csslxed  the  deal  off*" 
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The  defendant  eontende  thet  he  refused  to  consummate 
the  salt  becauae  at  the  meeting  in  the  Attorney's  of  ice  Knipp 
failed   to  make   the  deposit  agreed  upon. 

The  plaintiff  maintains   thftt  at  the  meeting  in  tht 
attorney' e  office  Knipp  complied  with  the   agreement  in  regard 
to  tht  deposit, 

the  eTldenoe  in  respect  of  the  deposit  is  conflicting. 
Throe  witnesses,   elvman,  Solon  find  Knipp*  testified  en  behalf 
of  the  plaintiff,   as  against  the   testimony  of   the  defendant 
alone  in  hlo  own  behalf* 

Clyman  testified   that  Knipp  had  a  certified  ch<rok 
which  ho  thinks  was  for  48S0G;   that  Knipp  did  not  tender  the 
oho ok  to  the  defendant* 

Knipp  testified  th&t  he  had  a  peroonoJL  ©heck  for  tho 
earnest  money;    that  there  m>.»  talk  ofecat  $2500  earns  at  csoney 
as  being  five  per  cent  of  the  purchase  price;   but  that  as  tho 
defendant  was  going  to  stay  in  poaseooion  for  some   tlm,  he# 
Knipp*  stated  ho  would  like  to  have  the  privilege  of  putting 
up  $5,000  in  bonds  ae   that  he  would  hart  tho  benefit  of  tho 
interest  until   the  deal  was  elootd;    that  the  defendant  sflid   that 
was  satisfactory;    that  he, Knipp,  hud  the  money   with  which  to 
get  the  bondoj    that  the  aerning  after  the  nseting  in  the 
attorney' e  off  loo  he,  Knipp,   went  to   ths   Shsridon  Bank  to  get 
tho  $8,000,   and  called   the  attorney  on  the    'phono* 

Do Inn  testified   that  Knipp  arid  he  did  not  fcrve   any 
ash  to  put  down  but  that  he   '"would  place  in  lieu   thereof  certain 
securities   th*«t  could  bo  put  up  in  esorow  with  the  Chit r re  Title 
and  Trust  ^ompanyj"   thct  ho,  Dolan  asked  the  defendant  "if  that 
was  satisfactory"  and  that  he  said   "yea  provided   the  »   r-uritieo 
wore  of  a  merchantable  kind;**   that  the   defendant  said  ho   "would 
take  cash  or  securities  satisfactory  to  tabs?4   th-it  he,     olan. 


«*  ft*«tftat  *tf  t*4t  9ba<s*tt<»s  *«»***%•»  Mfr 
TOfet*  ftolvttt  *'w*nfitj.;ii;  al  as2*«*»«  art*  **  *a  *•?««?  tl*i  ttftt 
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sald  that  he   "was  acquainted  with  securities,  being  In  6  bank* 
and  that  h»   (the  defend  nt)   could  rely  on*  his  "judgxttnt   to  pick 
out  the  securities  which  should  he  deposited." 

The  memerunda  mads  by  attorney  Eelan  a»  the  data  J  rem 
which  to  draw  the   contract  far  the   sale  of  the  property,   shows 
the  following  natation}      *$8©0O  earnest  money,   to  he  In  cash  or 
approved  securities.* 

the  defendant  testified  that  m%  'Jhe  meeting  in  the 
office  of  hie  atlswney,  he  stated  that  he  was  ready  to  sake  the 
sale  of  his  property  if  Knlpp  was  ready  to  pay  the  deposit  of 
$i,Q0C   that  VMS  agreed  upon,    that  h*#  the  defendant t  asfcel  for 
»on*y  or  cheeks;    that  Knipp  did  not  show  any  xaon^y  or  she  oka; 
that  there  was  no  deposit  paid  to  his;    that  there   "was  no   talk4* 
about  putting  up  bonds  instead  of  cash;    that  he   "tola   the*  if 
they  will  not  pay  a  deposit  to-night  X  will  not  bu  responsible 
wh*t  will  happen  to-morrow;    th *t  if  no  deposit  was  made  there 
would  be  no  deal;    that  there  was  no   talk  at  any   tlfite  by  aiiybo'ly 
.  of  a  do-^oait  of  IHWfc*  th:.'.t  he  asked  for   >syod;   that  the  d^r 
after  the  mooting  in  his  attorney* a  office,  he,  the    lefwndv.nt, 
went  to  see  his  attorney  and  told  hia  that  i-nipp  was  not  randy 
to  pay  the  deposit  and  that  he,   the  rtefendant9  &n<i  his  |£fl  had 
deolded  "bo  haws  nothing  to  do  -  there  vao  no  deal.* 

Clyman   testified  in  rebuttal  that  at  the  meeting  in 
the  of  ije  of   the  defendant* s  attorney,   the  defendant  die  not 
say  to  Snip     in  words  or  in  substance|;      'iray  me  a  deposit  or 
too  deal  will  newer  go  through* * 

'■do  are  of  the  opinion  that  tiure  is  asqsle  evidence 
to  sustain  a  finding  by  the  juary  tofts  anipp  complied  with  the 
agreement  in  respect  of  the  deposit  or  ■''earnest  money** 

She  rule,   which  is  a  familiar  one,  is   that   the  verdict 
of  the  jury  will  net  be  disturbed  where   the  eri«eaoe  ie  eon- 
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fliotlng  and   the  f«eta  and   etrcuwetnpcen  hy  fiat*  and   rensrnahle 
intendment  will  authorise  the  v*rdict.     The  r11.3  tejJjLflJBltti  **»• 
Company  v.   Qi^lia.   68  111.    At*    *1*?  Ir^iey  v.   F<qjBnr.  193   111. 

Counsel    for  the  dafsH-Jant   contends  that   the  trial 
eourt  eosaaiittad  raversihle  error  in  allowing  Olyaan  to   testify  on 
direct  examination,  IfftW  the  defendant's  objection,    that  the 
financial  worth  of  JKnipp  above  tela  Indebtedness  was  -$79,0.  v. 
The  ground  of  counsel's  BWitmtMw  is  that  Clyaan  had  not  bean 
ehown  to  bo  qualified  to  answer  the  f^estionj   and  thai  his  answer 
wae  only  «   conclusion.       Wo  do  sot  think  that  the  amotion  and 
answer  constitute  -prejudicial  error  1b  view  if  the  fact  that 
on  the  areas- examination  of  Clyssan  by  the  defendant  *s  trial  at- 
torney «e  to  how  Clyman  JutttMWJ  Ma  knowledge  that  iinipp  wae 
worth  §7f>,0<0,  Clysmn   stated  that  he  knew  Knipp  was  ^orth  that 
amount  because  he,  Clyman,  was  at  a  sale  of  a  ai'-ee  of  property 
that  brought  ftitjHP  WHIsWNi   in  cr.eh;    that  he  had  seen  Knlnn  pur- 
ehasa  orsperty  *Juet  previous  to   this*  <*here  there  waa  $£%00Q 
eaah  involved,   and  that  he   saw  Kuipp  pay  a  certified   cheek  fay    (fc§ 
property;    and    that  he  knew  that  Knlpn  owned  *ether  equities.* 

Counsel   for   the  defendant  further  contends  that  on 
the  examlnatlen  of  Glytsan  the   trial  acurt  erred  in   fttwqrfllie,  the  de- 
fendant's fto t ion  to  atrika  eat   an   answer  of  Glynan's   that  fcnipp 
*0*n»d  varioue  pieeee  of  real   estate  with  nominal  mortgagee,*  on 
the  ground   that  Clywaa  admitted   that  he  obtained  hia  kaawledga 
that  the  mortgagee  were  nomine!   front  what  knipp  toll  hia. 

*•  do  not  think  that  the  objaotlon  is  well   t  ate  en. 
the  ttstimony  of  Ulytasn   that   Is  ©explained  of  was  breast  out  by 
defendant  'a  trial   ittf>rney  on  the  erase  examination  of  Clyraaa. 

It  Is  the  rule  that  a  trial  attorney  is  not  allowed 
to  elioit  t*etimony  on  eresa  examination,    ?*»d   if  the   Inotftawaw  ** 
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unaatiefwetory  hnire  It  exclwdeA.     C&ge*».«t  al.  v.  t^BWlMi 

ttftiUfeMNHb  lf)5  Iu*»  lep*  iWN 

Cewn«e.l  for  the  fluff  an  flUwl  further  contends  thf*.t  en 
the  ilYttt   ■MMtMfa&ffi  of  Steifflp  by  th*  trial  Attorney  for  the 
plaintiff,  &ni»n  MM  illfi'tj  It  testify,   aver  the  efe,1*otion  of   th« 
triml   attorney   fgr  Hup  4efeni*»t,   that  he  ha4  erofeaely  |Wf 009  er 
#40,or;o  In  "liviU  asaeta;*  that  trm»-H<*ii\y  after  giving  thia 
teetiwiony  Knlfra  teat  if i el  he  MM*I  in  real   estate  ever  ineebte-*- 
»e*?*ft  Mil  teMNtft&NMJ  |$  1 1  ' Cn     or  *-4    , 

Gewn**X   Am  the  iiff'llwit  aaiHta-lno  t>     .      :      *hr>.iaa 
*l1>\<.i<!  %esete*  is>  a  tattf ''union;    an  5  Hwt  th*  Ao-ther  teatlston? 
of  Rafff   *n  WgBNl  to  the  real   MfttfM  IMI  iWMi  MMMPt  fee  «©»• 
altered  a*  explaining  gfeal  }■:•  |  |  by  Xlquli  a&aete,    &«  etmltiee 

la  real    en tat*  are  slew  aaaete. 

Vt  think  that   the  ebjeet.ioa  af  eownael   for  the  4e» 
fe»4«nt  is  without  merit. 

Fer  the  MMMMMM  ntated  the  Judgment  ef  the  trial 
eeurt   le  affirmed. 

f&wmmm. 

Matehftt,  P.   J.,   Naa1  Maturely,   I*,   eoneur. 


X&Q&X&l 


ti#o 


255  -   3t'l05  / 
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AM  0  el  X  OS.  ) 
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MX.    JWSTICX   JGRMSTOii   ^.IVXHH©  TM  GPXKIGV  OF  TRX  CC8RT. 

■"M i  l«  Ml  n«tien\brett,<£nt  by  X,   C,  Srownlee,  the 
plaintiff,   against  Dan  3ob<»lt   th*\dsf *ndant,   to  reenter  #9000 
aXXe&ed  to  be  due  to  the  pXatntlff  ntsia  the  dafimdant  for  nre- 
curing  a  o«r chaser  for  the  restatirwat  ©X  the  defen-iant. 

The  ease  was  tried  before  a  Jury  MM  the  Jury  re- 
turned a  ver&let  In  faror  if  the  Plaintiff  in\the  sum  of  |99tft« 
The   court  entered  jMMpMMs  on  the  irerdiet  and  t¥e  defendant 
prosecuted  the  present  appeal  from  the  Judgment . 

Th«  evidence  is  conflicting.     By  written  agreement 
ths  defendant   annotated  the  plaintiff  as  the  exclusive  SfMss  of 
the  defendant  to   %*l\  the  restaurant  of  the  defendant.     Th* 
agreement  wae  no  flftll4flP*i 

*y«b.  soth,  x&a:*. 

Sr»  X.   C.  Brewnlee, 

85  KoTth  Dearhorn  Street, 

Chicago,   Illinois. 

if  th*»  wiim  ilj|ii<|^  o-*>*«r  of  the  mttiwriii  it  5^ 

R.  MarVet  street,  >»<*r«by  MJfia»f  you  an  extXuslvo  MJKMJ1  to  till 
•aid  restaurant  and  MfM&JMMMt   f«~  Ml  **t  a  ortae  of  sixteen 
thousand  dollars  ($16,000),        $hi«*  includes  all  the  r  to*  utUso 
and  fixtures  no*  located   in   said  premises  *nA  a  two  vear  lease 
at  #X75  per  laenth   rental.      It  t»  understood  Draft  you     r     te  have 
the  exolueivc  right   to   soil   this  place  for  mo  for  a  n^r io<S  of 
oixty  day*  from  the  above  mentioned  date.      Xt   is  understood  that 


ft  fcg 


If  you,  I  *r  anyone   el»*  acting   for  me  shall   Ml   th*  pl,\ee  lur- 
ing thi*   tim*  you   are  t*  receive   a  oosa&ifcaion   of   |l§tt    If  be 
paid   at   th*  ccin»um*JWtion  of  the   deal.      I   agr*«  to  fciye  pooipeesloa 

•f  said  pr*itii«e*  at  once. 

£*n  &*b*l.* 

lilHr<lllm  to   th*  evidenc*  on   behalf  of  th*  pl&intlff , 
during  tho  period  of  the  It  day*  fixed  lay  the  agreement,  the 
plaintiff  aArsrtieed  the  property  for  *al*   in  the  whicafeo  Tribun* 
and  Chicago  Baily  Si  ewe  t   two  daily  paper  a  published  in  Chicago; 
that  the  plaintiff  spent  1270  on  advertising  the  property;    that 
the  plaintiff  had  800  to  1000   eirenlar*  printed   and  mailed  te 
reetaurant  keeper*  and  preepeettv*  purchaser*;   interested  nuaer- 
cue  prospective  purchaser*  in  the  property;  personally  took  ten 
or  twelve  of  the   prospective  purchaser*  to  wiew  the  property  .and 
introduced  them  to   the  defendant;   and  had  many  conference*  with 
the  defendant  in  regard   to  the  negotiation*  for  the  sale  of  the 
property. 

Jtridenee  on   behalf  of  the  plaintiif  e);ow*   further 
that  in   the  firet  week  of  April,   1923,    the  plaintiff  had  a  Den- 
ver eat  ion  with  the  defendant   in  which  the  defendant    told  the 
plaintiff  that  he,    the  defendant,    "had  been   talking  with  a  cus- 
tomer for   the  reetaurant,   but   thai  the  cuatoa&r  would  not  be  in- 
terested la  pyrc..vi suing'  the  place  unless  he  eeul a  get  a  fibe  year 
lease*  from  th*  owner  of  the  praise*  in  ^hicb  the  restaurant  was 
conducted;   that   th*   euato&er1*  nw»*  was  aimer  ft*   Cook;    that  the 
defendant  told  the  plaintiff  that  as  the  plaintiff  •♦handled  the 
owner**  other  real  estate*  the  plaintiff  could   *get  the  owner  t* 
work  out  a  fiv*  year  leas*;*   that   the  plaintiff  succeeded   in  g*t- 
tinp  the  lease;   that  en  April  IP,  *#Mf   the  leas*  was  executed  in 
the  office  ef  Harold  **Jh*4*J9r«   tfef   attorney  lor  the  o^ner;    that  a 
man  named  Cecil  A.  Brown,   a  real   aetata  broker,  who   claimed  to 
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hov«  negotiated  th*   »ale  of  the  rootaurant  to  Cook  for  the  plnln- 
ti  ff  «ad  *ho  tint*  eXai»*l  that  hi  mfl  ■■  l|Ml   t-n  WiMiiH»fl  offict 
on  Av^ll    16,   19^%   when   the  !«»»«  *a«  *j:aotat«d,  was  wot  present 
la  fln^er'e  office  en  that  oemaeinn;    that  *>hen  Fin4er*»  attention 

wa*  oalled  to  Brown  *n   the  tr.?»I   ?lndeT  t»fftift*4   that  he  vaft 
quite  our*  h*  Mi  K>fi>  ">**t  Bro'sa  at  any  tin*  and  that  he  ljUl  not 
know  hl»;   that  *h*n  the  lean*  **»  WHmlOi  ther*  were  pfWMMt     in 
Finder**  office,   binder,   3r<ek,   tfef  pW.ntl  ff  NRd  •*•  defan*;iaG;t; 
that    tiftttf  UMi  Icbp.o  K«g  executed  It  ^an  hyi*«<!   to  Cook  Mi  that 
Cook  #tvre  «  ohee'i'   tn   the  defendant   for     V  ,      o;    that  the  defendant 
gave  lank  *  Mil   cf  -sale  or  an  Anatrwaent  transferring  the  restau- 
rant;   that.  the  flairs  tiff  »ais  to  the  d«fftnAai>tt   "WW  oat  the 
eonaai-seion?*  that  the  defendant  replied,   rtl?ry  ml  get  It,   try  to 
eolleet.      So    ooll   i*    agNbnf*   that   th*s  j&M&mtkft  aaid,    "St*    can  you 
do  that   if  you  Ntt|t  *  It—  wMd  £ook  and  you  have  gftt   the  noney** 
that  the  defendant  WklA9   *JS«srar  iaind  that,  go   M£U  It  Ab«ln;*   that 
feof^r*  tht  transaction  wf  th  Cook  Utt  )&*$M$ltf  tat  t*M   *M  it* 
fen^nrvt   thnt  iM  feftfll   feHI  #re«p«ctir«  t>«roHj,nors  *Vr  th*---  roat-Mirant 
newed  ?rfit    -nl  Btertuohi,   "die  w--uld  »ay  tttBtO]    ffeftl    Ufif   ftt§?an4 
•aid,   **>1X,  what  in  the  difference  if  tto&  tak*S  it  if  Powell 
tak*«  it,   M  low;;  ap  I  get   the  RMMff* 

The  evidence  t9  hithnlf  of  thr  defendant   show**  that  the 
defendant   Hi  not   MM  the  plaintiff  for   I  '■.!:■■* y-: five  or   .'r  i  ity-sljr 
day*  after  the  lt#Bg#aait    ■&£*•«  the  ftg9«tB«tt  «!ring   IN    -'>'  "n'-iff  the 
exclusive   ■  $f  sell   th*  ro«tF«roJit;   th?.t   t>»  ^ftfewrfftht  ili  not 

gi   to  oee  tJ'O  ^inintlff  h.--ceu»e  Um   ttsfmi4iffl  raa  not  ir,  «  b.urry  to 
•ell  the  reel  attract;    th*t  the  def«r.d«uxt  silght  ***•  gon*  to   »o«   the 
ylnlntiff  **,mn  er  *i*iht   ti»e«  feetwoen  r»"br;uypy   >•,   WW,   and    ipril 
It,   1??^;    HuKt   the  Htfm*m%   read  the  Chioogo  Tribtune  f^ad   the 
Chicofio  Bsily  Sewt  mA  Hi  not   »oo  *ny  ntfyWTllMMtttf  for  the  sal* 


of  the  restaurant «  In  those  proers;    that  the  plaintiff  did  not  tell 

the  defendant   that  »«  hod  purchasers  for  the  restaurant  named  Fosell 
and  Reaavth*;    that  about  April    5,   1938,   the  defendant  told   ths  plain- 
tiff  he,   th*   itfWJMT||  had  *  purshaesr  nwwed  Hothse^ild,  who  would 
give  $7,500;    that   the  plaintiff    said,   *arab  hold  of  it  iSobsl ,   it  is 
as  Much  an  you  can  ever  got  for  the  place.      I  can't  get  >ou  £16,000 
fcr  that  pl'-co  -Mth  a  two  yaer  lease;*   that   llM  defendant  »*id  that 
he  would  get  a  five  year  ieaee;    that  Eetheoiild  signed  a  leaee  for 
five  years  in   the     presence  *i   the  plaintiff;   that  the  plaintiff 
said  thrt  he  would  take  the  lenee  to  the  landlord  and  hUMfl  hijs  sign 
it;    that  the  t»l«.ii»tiff  telethon**   that  he  eouldn't  get   the  lease; 
thst  the   fitf«ii4l»t   finally  sold   the  res tau rent  to  Cook  for  #7,000; 
t.v-tt  Srown  of  the   fins  <sf  Brown  &.  1*.awa»er  niff¥Simts<l   the  defendant; 
that   the  defendant  £***  •&**•   NM  end  gawe  BeajaMn   jr.  Morris  11000 
for  the  owner  of  the  property  t©  get  him  to  sign   the  le**ee;   that  Cook 
gave  Brown  MM  laweter  a  cheek  for  |8,6i>0,  and  that  -Brown  m4  hsaoBor 
gave    the  defendant  a  check;    that  the  transaction  took  plmce  in   the 
off  loo  of  Brown  and  Haawier;   that  on  April  10,  19  a3,  Brown,  feaSBsW, 
Cook,   »nd  the  defendant  wers  in  the  off!  so  of  binder  when  the  i'ivs 
year  l*as«  to  Cook  was  executed;    that  the  plaintiff  was  in  an  ante* 
room  or  In  the  hall;    that  Cook  never  eaw  the  plaintiff  until  he  eew 
him  in  court  on  the  trial  of  the  present  ease;    that  no   check  was 
p.^sne'5  to  Cook  froea  the  defendant  in  Finder's  office;    that  .brown 
knew  that  the  plaintiff  h*4  the  exclusive  agency  to   eell  the  restau- 
rant;   that  the  defendant  had  not  ing  to   60  with  the  purchase  of  the 
NMriMnonMril  hy  Coch;    *hat  when  Peek  gave  the  defendant   the  nwsney  J'er 
the  restaurant  the  defendant   teld  Cook  that  the  plaintiff  had  en 
SJWttlWhPI  e.£»«ey  to   M&J    the  restaurant   and   that   the  eXaintiff  had 
a  olaisi  for  §fOOO  for  cowed  aeiens.     The  evidence  on  hehojf  of  the 
defendant   showed  further  that  »hen  the  restaurant  was  cold  t,e  Cook 
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on  April    10,   &fl  •,   the  defendant   MM  Cook   that   "it  woulr?  be 
advisable  net   to   take  possession  until  after  the  exolration  of 
the  excluclve  agreement;*   and   that  that  Wl  the  reason   that  Cook 
ill  not  take  poeeeeeicn  en  April  10,   IP  8$,  when  he  got  hie  hill 
of  sale  end  leaea. 

Wo  do  not  lijl  It  iieoeasary  to  point  out  epecifi- 
eally  the  many  material   conflict©  in  the  evidence  we  have   eot 
out  above.      ?he  eenflicte  NT*  obvious,      ¥here  i»,  however,   as;g>le 
•vid«noe  to   ouetaln  the  verdict  of  the  jury.     In  IMi  state  of 
the  re-core",   Mteytlai   to   the  familiar  rule,   the  vardict  of  the 
jury  should  mot  be  ^iaturbej*.     In  the  eaee  of  fty|  Illinois 
Central  fa   C'l,   v.   Ullila.   68  111,,   317,   the  oourt  said,  (p. 319): 
•If  any  rule  of   Ihlfl  court  eon  be  ee  Veil  established  mm  to  be 
©either  nueetiened  nor  require  the  citation  of  authorities  to 
euprtert  It,    it   li  t.Vat   a  v^rrliet  will  not  be  met   aside  eJUslpPKy 
there  la  g  eontparifcty  of  evidence,   and  the  facte  and   cireuift- 
stano«ie  by  fair  and  reaeomable  Intendment,  will   authorise  the 
verdlot,  notwithotai::-llBg  it  amy  appear  to  be  against  the  strength 
and  weight  ef  the  testimony."     To  the  same  effect  are  the  follow- 
ing oaaees     HMMV  T«  jflWtJl   l»3  UI».   1S»   »J  ftlfffflftl  ▼•  flsflfe* 
2P5  ill,,   76,   S3;  Bl/^okhurci  v.  £«oee,   3o4   111,,    58S,   392.      In 
the  oase  of  Joggle,  v,  Mttflhyr..   tH   Ul,t   379,   the  court  explicitly 
ttate*  (pp.   380,   381)}      "It   Is   (ftgfl  west  important   function  of  the 
Jury  and  their  peculiar  province  to  determine  the   trut?    of  the 
eaec,   nnd  the  opportunity  w?;leb   they  have  of  seeing  and  hearing 
the  witnesses  igx&ag  tr-eir  examination  *«d  eroes*exmmlnatio&  ie 
clearly  superior  li   tha-t  ef  a  ©ottrl  of  review  which  ImmI  before  it 
only  a  record  of  the  worde  used  by  the  witnesses." 

It  will  be  observed  fro»s  the  evidence  which  we  have 
eet  out  above,    that  the  reetaurant  was   sold  to  Cook  by  the  de- 
fendant before  ths>  exoiratien  of  the  tisae  within  which  the  plain- 
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tiff  had  the  exclusive  agency  to   sell   the  restaurant*     It  ie  true 

tbat  by  agree^nt  between*  Cook  0M)  the  plaintiff  the  possession 
of  the  restaurant  wat  net  given  to  Cook  until  aftor   the  expira- 
tion of  the  time  within  vhieh  the  plaintiff  had  the  exclusive 
agency  to  sell   the  restaurant.     In  oar  opinion  this  wat  mirely  a 
subterfuge  ©n  the  pnrt  if  Umi   dwf'andant  to   «vade  the  payment  of  a 
ec&aci  eaten  to  the  plaintiff.     A*  was  said  in  the  case  of  hfrLljc 
Soringe  ftgUtt  Mj  Insurant©  JMBHtti  ▼•  Ifrlffl  lif  ffWItlfTli HBllff  flf 
Marshall  ItMKlav  S3  Mis*.,   MB ,   S3S,   ft«®,   "courts  will  look  thro1 
the  shea  and  measure  fjfct   rt^.tr,  sf  the  parties  hy  the  real  nature 
©f  the  transaction.'' 

Counsel   for  fttol  dsf MB MM it   contend  that  $n  *a»  fair, 
full  and  complete   JBJMMtpw t nt taw*  of  the  agreement  giviag  the 
plaintiff  the  exclusive  agency  for  Ml  4 ays  to  sell   the  reetan* 
rant,   the  defendant   *was  net  prohibits  HifMHJJf  from  making  a 
sale  ©f  the  property  arid  that  in  the  event  he  made  such  sale  to 
any  ne  not  preducei  hy  the  plaintiff  he  would  act  he  liable  to 
hl»  for  oassai salons. "     The  defendant  may  net  have  been  precluded 
froa  selling  the  restwrant  within  the  sixty  days,  hut  if  he  did 
sell  it  during  that  time,  fcj    (MM  ItflU  ©f  the  agreement  he  was 
under  a  le#a3    obligation  t©  fay  the  plaintiff  the   coEuaireion 
stimulated  in  QMS'  agreement,  provided  the  plaintiff  had  net  aban- 
dons* th#  contract;     iMLlSJS.  Y«  3u»no.  180    111.   App.,  1?3,   125; 
and  ts  do  not   think  that   the  evidence  shews  that  th  *  plaintiff 
had  abandoned  the  contract. 

Counsel   for  the  defendant  fur  trier  contends  that  the 
contract  was  unilateral  and  therefore  not   enforceable. 

The  answer  to  this  cont^niien  is  that  the  evidence 
shows  that  the  contract  was  performed.     The  rule  is  well  settled 
that  a  promise  lacking  in  mutuality  in  its  JaaiPftfc*  b-e&rn**^  tx>J»*<t 
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i»6  •»  th»  nyomiaeor  after  p*rf«?*T"*n©«  "by  the  promisee,     P\j&h  *• 

m. 

Th#  J«desK<»rit  «f  the  trial   court  i«  iCfiHMA« 

una 

MatoheU,   £",    J.,    «usri  jfctdurely,    0.,    corar. 
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tUQilAS  I,    NU.XVAB,   :Doin<j  ?tf«in«a* 

a»  united  31  eat r la  Sergio©  toaip^y,        )     O  /I  A  /*  W  MJ 

A»o«ai»r,t.  )    /£  ^t  'J    1,/i,     Off 


IK,   JUSTICE  llfllnmTftl  N&$fS3«&  X>*  EG1  or  Ti^K   KKffit, 

'  |a   le   Mi  Mtttf  brought    Ml   *h«  M'    '       ■:    v    MHHffl  of 
Chisago  by  "he   IthllfMpi  ittfflftlMjS  I  n«flmr.     I    rc-oration,   th«  nlain- 
tiff,   «gaift&t   ihoaas  H.    SulllT«m,    V;'.n.    taMUMMia   na  t*#  "niiod 
21 eat ri a  StaPfiMI  SMMMMfi    fcSM  4'.if ■*■■■- ImM »   to  ffetayijr  tfeui  «'a»  of 
41497, 1C    alleged  to   »©   MM  tRtiff  v>r    MK91   kiM    pig   ItMf 

aoltl  by  tha  J&slMtiff    ;.  |    --r*t.      IfeAMftMM  «RM    Mtt)f9Mfl   In 

favor  of  the  plaintiff  for  the   §M1  of  -31437. 10  ->at«,      from  the 

Jtt'l&aent    thfr  tMfMMMftt   Mm  M***MWt*f  th*  preaant    apr^al, 

Xe   the  plaintiff's   ti  11  of  claim  th*  defendant 

filed  an  affidavit  of  a^rita  MM  a  set-off.      tMN  i  tlM* 

tiff   fiiod   •>«*  oaeniged    jJMtMMMJ   •£   olaiM,    tiUU  MNM  faata 

ae  wart   allogad  in   llMI  ttfigftMMl   •tatesaent  of  olaia,   «4*Jl    *;>»«*  addi- 
tional  aliygafcien   that   MM  si^intiff,    nTh«    I  lag  and 
Refining  Corporation,   a  <:■             &&•*«    MM    5 »...:..  t  porated     M  |   r    the 
laws  of  the  §M%i  of  Illinois  ©»  JSovejisher  21,   MMRU*     To   the 
aaaoded  *tat«i*aa*  of  ol*l*  tho    J<*>f;               'SImI    *r»  'affidavit  of 
■tsrita   'containing  the  eane  allegations  aa  in   the  ori,  -,ln«l  affi- 
iuvit  of  merits.        The  plaintiff  »&de  a  MatMa  to  etrlko   fro*  tha 
filas   the  defeudiiAt'e  affidavit   of  uerita   to   the  attended   itftteMMttt 
of   tilviJUft;    MM   also  moved    to   strike   faMI  Ota   i'iles   the  defsndsnt *e 
set-off  *Meh  had  keen   filed   to    the  original   SfMMjKtti  of  clala, 
Th«  court   sustained  eeth  of  the  sotion*  of  the  ?1  tlntiff  and  gave 
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the   lefendaat  \**v*  It   rtle  NMHUMt  affidavit  of  aerita.      Kill  de- 
fen-Ian*,   stao    ass^d   Uav«i   to   file   an    tended    »at«*iff.      The   nnnrt 
lanted   fh«%  nsotloa,      The  JMfftMftW*   then    filed   oaother  affidavit   ©f 
merit a. 

The  oourt   atrriek   r,hie  amended  affidavit  freai  the 
filea.      The  defendant   then  NtfWt   for  leave   to   file  another   ■*n<asded 
affiiaviu  of  aerita.     The   scurt  ftM&N   the  station  MM   mt«*r«4  fftMJfe* 
j&ent  *ig«iaat  MM  iMftMMBt  Ml  of  default,    r»e3*essin#:  MM  taMgpt  at 

the    »\A  Of    $1487.1®. 

In  tae  view  we    take  of   the   ante   the  only  <.-u*fttlen   le 

whether  the  ©ewrt  erred  la  refusing  to   allow  th«  jfewfffftMttt  Ml   Hie 
an   amended   aet-eff. 

Th«  §•# m4ki at  It  ■•$  Mtttt&fti  to  Vi.sv-;  Hub  |ttn#tiMi  of 

thr   Mrffaftiftftft*  nf  Ml  I    tMrd   MtftiMfil   ftf  sprite  r»rt  wd,    for    the 

reaeaa  that  he  waived  Mfeftt   rt^t  hy  mafrta&a  ^  .Ttien  to  nu  MtttlMW 
amended"   affidavit  «f  B#rtti,      The  renard   MHWWI   Migt   the  i«*f*snda»t 
filed   tbrae   affidavits  of  ^^Us,    aH.   of  Vh toft   w#r<*    StriiftCSM   fifWB 
Mm  filea.     The  defendant  KftdM  ft  ftfttUUM    to  file  a  fea^th  affidavit 
of  aerlte,  which  wotioa  ^s*a  denied.      In   ftM*  eaiaiea   It  1NMI   this  mo* 
tloa  ftMMM   constituted  a  -waiver  of  tfce  iMfMMftMl  *9   ri  -ht  tr  nan  I 

euffiei«sr.oy  of  hie  third  affidavit  of  sprite  ravi«wed.     MM  rule,  as 
stated  ia  the  oase  of  jjajrr.la.  et  _a£.   v.  filH*^  80»   111.    fca*<    401, 
402.   1b  that   "A  defendant  who  as  affidavit  of  merits  Mfcf  atatexeiBe  of 
set-off  have  heen  etrinkea  w#ivae  &ny  rirht  of  lufflMf  MM  ftWftH.** 
ruling  reviewed  on  appeal  whers  he  thereafter  MMM  leave  te   file  aa 
amended  affidavit  antf   atatewant.*     ©a  parte*!***  MM)  Tueetion  of 
abandonment   demands  oa  the   (MMTtiMI  of  tfttftftftj    «ad  intent  »ay  he 
mani footed  ae  well  hj/  a  motion   far  iMftfft  to  plead  over  ae  ay  an 
actual  pleading  ever.     If  th#  defendant  had  jftftirftl  to  test   the 
saffleieaay  ef  the   M&H  aff  Idewit  of  RNOrita,  ft«   lift  ill  fcWHI   st&od 
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by  the  affidavit,      atuber,  v.  &&«j£t    13   Ui.,   lwlj  MggUJI   v. 
FfUitt.   »7   HI.,   10A,   104. 

*■'©  do  not  think   that  the  refuaai.  of  the   court    to 
allow  tho  def on  dsnt   to   fils  »  fourth  affidavit  of  merits  uan  he 
•aid  to  he  an  abuse  ©f  discretion,     Harris  et  ax.   v.   ^MU^Uti >JttMsW 
(p.   403).       *•  have  exavsiued  the  affidavit  of  nerits,  however,   taid 
wo  do  not  tblfik  that  it  presented   a  sufficient  def  ones.        fner#  ie 
no   allegation  that  the  defendant  rejected      the  pig  lead,    said  there 
le  no  allegation  that   the  defendant  ever  offered  te  return  the 
pig  lead   to  the  plaintiff . 

Cei.ni eel   for  the  def  MkitiWl   state  that  the  "def  <*r  tant 
did  not  .know  and   could  not  know  a©  to  whether  or  not   the  saerehsn- 
dise  was  proper;   and  he  only  discovered  the  imperfections  ©l   the 
material   .*he«  his  cu»*>of£era  tiWi.pl.  ft  'mad  Mil   refused  to  pay  for  the 
nor ehan diss  he  sold  then. ■ 

the  answer  to   the  contention  of  counsel   lor  the  d*» 
fondant  is  that  rtfeer©    is  no  allegation   that  &ft^r  th«  cJefendant 
siade  sash  discovery  the  defendant  notified  the  plaintiff  and  of- 
fered to  return  the  pig  lead,     the  law  is   that  the  Payer  is  deemed 
t©  have  accepted  the  goods  when  he  intimates  te  the  seller  that  he 
has  accepted  theaa,  or  when  the  goods  have  been  delivered   to  hist, 
and  he  does   *»ny  act   in  relation  to   them  which  is  inconsistent  with 
the  ownership  of  the  seller,  or  when,   after  a  lapse  of  reaeon&ble 
tire,  tec  retsilnc  the  goods  without  lntlmetlng  te  the  eoller  that  he 
has  rejected  them.     Sales  Jgft,   section  48,    ehap.    i'-la. 

the  second   amended   set-off  which   the  court  rmfunml 
leave  to   th©  defendant   to   file,   ie  as  follows: 

*That  en  or  about,    to- wit:    July,  1*33,  hs  bacase  and 
was  tt;e  legal  holder  and  owner  of  a  note  for  the   s  m  of        ,«       ,u0, 
signed  by  the  Chicago  &selting  4  Kefinlng  Co.,  by  I*   a.  Hobinaon: 
that  thereafter,  on  or  about  the  21st  day  ef  September,  1925,   the 


• 


*rtt  X«f 


■ 


■ 


t  blm* 


' 


, 


V« 


ft«i 

■ 

1  ••: 


Oileafe   lMl»4!ag  I   Refjniriff  Co.    paid  t*>a  enm  of  IBCO.OO  en  &«- 
count  of   said  not*?,    Nai  ie&ued   tlONtd  rev  notes  each  for  t.fcr   ems,  ©f 
♦500.00  «^ » t #a  3eotember  21,  19???,    »nd  pay*blr   tn  the  order  of 
Arthur  8torag<*  Swltery  Swmly  &»•]    that   thr-  defendant  herein  be* 
ease  the  Iftgftl  hol/ler  and  ovu^r  of   the  e*id   three  notes,   and  that 
be  delivered  uip  to   the  vhteajfo  Smelting  •  Refining  Co.   the  said 
uoto  for  Um  •"»  of  $3,000.00;    that  the  said   three  notes  beoaj-e 
dy?  lc   iMr>y,   slaty  Hal  alcrty  days   Mftif    data,   ISeat   th-y  *er« 
signed  by  the  Chicago  belting  &  wefining  Co.  by  L.   C.  flobineon, 
and  that  the  said  nates  were  antoraad  In  blank  by  the  a&id  Arthur 
•MlMf  Supply  Co.,    MMt  sis©  by  one  t*  1.  *obln»on,   and  nsgctiAted 
and  delivered  to  the  defendant  herein  for  it  valuable  con  si  deration, 
and   that   the   awld  ftWMI  B.    Suliivas*  ia  now  the  legal  holdar  and 
iMRtff  or  the  esdtf  thraa  ast**,   fa44  notes  fe«ing  mora  fully  dsa* 
eribed  as   follows*      (the  notee  are  set  out);    that  at  the  ttae  of 
the  BMMSjtfgH  of  tha  aaid  nates,    the   said  1.   C.  Kahinaon  was  en- 
MaaT'Vi   in  business  with   «**  a*   the  partner  of  one  B*   Weinberg,   6alng 
.business  as  Chicago  Smelting  &  ftsfining  Company;   that  thereafter, 
!#•«&$!     S<?v«aJhor  SI,  1*2W,   »a.id  w>«rtfi#>*--hip  business  vas  ineor- 
9ar*tsi  untfar  the  n*»&a  of  fsifaags  JnaMtoa  ft  &sfining  Corporatism, 
the  aladntiff  herein,   lab!  ts«  aald  Ohleags  ■■iltfWi  ft  Sefining 
Oarporat Ion  asftunsd  to  pay  the  obligations  of  the  said  business  aa 
conducted  prior  to  tha  incorporation;   that   tha  said  notes  vera 
presented  for  paym-mi  an  the  dat@a  thay  baaaata  tea,   m4  that  tha 
Chisago  Smelting  *  Refining  Corporation  haa  failed  and  refused   to 
pay  sa&aj     that  the   Mas  notes  be.*r  interest  At  Q^  per  annua),   and 
that  prlaalpal  and  lnteraat  now  owing  amount  to  flMO.Oo," 

Counsel   for  the  plaintiff  oontanda  that  the  general 
rule  le    that  vhere  a  partnership  ia  incorporated,   the  corporation 
4oee  not  besoms  liable  for  the  indebtedness  of  the  partnership 
unless  the   corporation  has  exoreasly  aseuaed   such  indebtedness; 
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an<3  that  the  allegations  la  the   »et~eff  in  the  oase  at  bar  ur*  not 
sufficient   to   shew  that  the  indebt erases  of  the  partnership  vat 
assuu«4  by  the  plaintiff. 

The  general  rule  »ay  be  correctly  etated  by  counsel 
for  tho  plaintiff ,    tut  we  are  of  the  opinion  that   the  asauwption 
by  thr  plaintiff  of  the  liability  of  the  not«r«  In  questloa  waa 
sufficiently  alleged  in  the  eat-off  by  tfeo  averment  that  tho  pl^ln- 
tiff  "acsuiuefl  to  pay  the  obli  gat  loco  of  said  business  ao  conflicted 
prior  to  tho  incorporation,* 

Counsel   for  tho  plaintiff  maintain  a   that;    thia  allege* 
tion   "it  a  mtf9  eenaluslon  ana  is  meaningless.*     Tho   allegation  1* 
a  conclusion,  but  w<$  tbtnk  that  is,  la  a  eenolusioa  of  an  uitia&te 
f^ot,   mi   that  it  constitutes  (props*  pleading.     1ft.  recognise,  of 
course,   tho  general  rulo  of  pleading  that   conclusions  of  fact,   and 
not   conclusions  of  ls*r,   should  bo  pleaded.     The  distinction  be- 
tween conclusions  of  faot  end  eenalttsioas  of  lour  ia  difficult  to 
draw.     Tho  difficulty  haa  been  -well  easpreaecd  in  tho  oase  of  j&k&rji 
■*•  £hi.c_a&o.  mjawflMBtJMi  Bat  fttfLBfo  ftBKHttk  **  fcinn,  ©v,  in 
which  the  court  said  (pp.    71,   78):     *lt  may  not  bo  possible  to 
formulate  a  definition  that  will  always  dasoribe  what  la  a  more 
conclusion  of  law,    aa   as  to  distingsAftll  it  from  a  pleadable  .ultima* 
faot,  or  that  will   define  how  great  aa  infusion  of  oonclufiions  of 
law  will  he  allowed  to  eater  into  tho  composition  of  a  pleadable 
fact.     l*ree*3ft*5t  and  analogy  sure  oar  only  guinea.     And  it  is  un- 
«lowht«Hly  true  that  th#re  will  be   found  a  want  of  entire  judicial 
harmony  in   the  adjudicated  cases  aa  to  what  are  statements  of  faot, 
ml  what  are  »*re   conclusions  of  law.     And  in  holding  one  class  of 
inferences  as  f-iets  to  be  pleaded,   Mow  another  as  conclusions  of 
law  to  be  avoided,   courts  may  have  been  often  governed  aore  by 
precedent   than  by  a  substantial  diff  ©recce  la  principle.  • 
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ttltisnat*   fseta  MM   conclusions  of  facts.     Brown  v,   C&fljg 

jt  ,.Mm%*  109    111.,   165,   107;   St.<HfeflM  *•    W»  .af  >tjMji    2Zl   m« 
467.        To  rsaah   mb   ultluats   font  or   ft  conclusion  of   fast  it  may  be 
necessary  to  apply  legal  principles  an  4  thus  snake   the   c&fioluelon  a 
Mixed  ono  of  law  ana  fast.     &ftSMheA4  ▼  .   IHsUrf  Chicago*  auura. 
(p.    470.)     But   it  Is  pornuicoi'ulo  to  plead   at  conclusion  that   i*  a 
mixed  one  of  lav  ani  fact.      This  suet  necessarily  he   to,   ho  ©ti.er- 
wiss  plmiligi  would  be  j&ere   et&twwswts  of  evidentiary  faota,   and 
would  beeeas  in tolerably  prolix.     flggl  v.    Chicago..  JtAgMJH  | 
St.  Paul  Hy.  flHMflflU  SMQ  (••    yi)«      Th*   iaw  **  ****   settled    that 
ultimate  fasts'  way  b<»  pleaded.      21  Hulin^?  Case  Law,   433;   Chicago. 

In  the  ease  sfjJUrdlng  ▼.  Parahal^.   £6  111.,   21©,   it  wop 
held  (p.    £&6)   that   it  is  auff  iciest   to   allege  that  a  party  to  a 
contract   exssutsd  the  contract   and  that   it  w«i  net  neeeasary  to 
aver  the  manner  of  the  execution  of  the   contract;    Mt4   it  was*  ale© 
held  (p.   226)   that  an  all  ©gat  ion   that  a  party  ts   p  oontraet  rati- 
fied the  contract  was  sufficient. 

In  the  ease  of  MaltMejufcen  ▼.  limliM.   »©7  HAei   36, 
it  waa  held   (pp.   39,   40)    that  am  allegation   that  th  re  was  no   MM» 
•Herat ion  for  a  eontraat  waa  sufficient. 

epunaal  for  the  plaintiff  further  contends  that  fctet 
defendant  abandoned  the  second  amended  s«t-off  ty  filing  another 
set-off;    and    that  the  latter  sat -off  Is  wholly  ineuff isient. 

^e  do  not   think   t)  at   the   contention  is   sound.      After 
the  court  refused  the  defendant  laave  to  file  the  second  amended 
set-off  the  defendant  did  not  file  another  separate   eet-off ;   out 
when  by  leave  of  court  he   fil«d  hi*   third   amended  affidavit  ©f 
merits,  he  irdudsd  in  the  assented  affidavit  of  merits  the  follr- 
ing  allegations: 
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•Defendant   further   state*   that  he  ha©  a  sot-off  and 
claim  against  the  plaintiff  for  three  not*©  dat*d  September     1, 
l#tt,   «©«*>   for  ***•  »ww  of  tSJMMtti   ©»d  da©  l»  thirty*   eiaty  xnd 
ninety  day©  after  dat©,  which  note©  *©re  aliened  by  the  Chicago 
Saelting  &  defining  Company,  ey  L,    C.   ftooinsen;    that  th*  plaintiff 
la   IfflMftiltf  to   this  defendant  or   tale  note*  In  a  total  ewi  ©f 
#lfR©©.$Ot   and   that  thle  defendant  Is  not  only  not  inde'bted  to 
plaintiff,   hut   that  plaintiff  to  indebted  to  this  defendant  la 
tho   MP  of  #1 ,560.00, • 

Tho  IflfMillTt  had  no   right  t©  file  anothar  set-off 
at  Dm  court  had  previously  r«f«eed  t©  allow  him  to  file  the  ascwnd 
s»«nd©d  set-off  j   and  th*  jj^MliiHi  #14  not  MM)  his  notion  to  fil© 
a  third  amended  «©t-off .      if  the  allegation*  whieh  we  have  quoted 
afeov©  fr©»  the  third  ©a&anded  affidavit  of  merits   should  MJ  construed 
a*  constituting  a  set-off,    (MM   th«  defendant   fll*d   MM   set-off 
without  presenting  it  to   th*  court  as  a  set-off,   *«d  vlthont  asking 
l«av*  of  th*   eatsrt  to   fila  it  a*  a  s«t-off.     The  alleged   MTfcHWfif, 
aa  w»  have  stated,  MM   W©>tMHI   in   lift©   tMrl  Hwmaad   affidavit  ef 
merit©;   «aad  the  ©rder  of  th*  ©cart  was  to  strike  the  third  araended 
jfTftimtl  ©f  MMtil  froai  the  fil**«.     The  order  med©  no  reference 
wh*tev«r  to  a  sot-off.     In  this   ©tat©  of  th©  record  the  allegations 
contained  in  the  third  amended,  affidavit  of  merits  properly  eenld 
not  he  treated  ae  a  ©et-eff.     As  there  was  no  order  of  the  ©©art  t© 
strike  the  alleged  wet-off  frora  the  fil*«,  n©   MMI  could  he  as- 
signed hy  the  defendant  on  th*  ground   that  fee  had  filed  a  third 
amended  set-off,  Which  the  court  had  stricken  fro**  tfc*»  ill#s. 
Since  the  record  is  in   ©eeh  eon^ition  that  th*  AsseXAtflrt  is  i.et  in 
a  ©ositlom   consistently  to  term  the  allegation©   contained  in  th© 
third  ©wended  affidavit  of  MfttMl   a  set-off,   the   defendant   aannet 
he  charged  with  having  MMMMM4  the   seeond  asanded  set-off  which 
he  ashed  leave  to   file,   *nd  whieh  the  court  r«fu*ed  to  allow  him 
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to  file. 

Wo  do  net  wieh   to   b*  T«r1«rato«»d   »a  deciding  the  cu*b* 
tton   whether  unler  Sat  rulei  of  plodding  In  the  awnicip*l   court, 
a  eat -off  ehould  be  pleaded  in  &  »*p»ral*  plaa  and   designated  at 
a  set-off;   or  whether  a  eet-off  ie  sufficiently  pleaded,  if,   in 
the  affidavit  of  merite,   facts  -*ro  all#g»d  which  properly  consti- 
tute a  set-off.     la  are  merely  holding  that  ok  the  t»r*s*;Bt  i acord 
it   eannot  bo  contended  that  the  language  in  the  affidavit  of 
merits  constitutes  a  oat -off . 

Since  we  have  held   that  the  court  eorraotly  denied   the 
notion  of  the  defendant   to   file  a  fourth  emendaa  affidavit  of 
merits,   the  only  issue  in   tne  ease  that  remain*  to  bo  determined 
on  a  now  trial  will  <»rie*  on.  the  #^IW4Mnt*>  second  attended  plea  of 
tot-off.     If  the  defendant   fails  in  it»  proof  of  set-off ,  J »d ga.t-.ir.it 
muet     be  entered  for  the  plaintiff  *e   claim,  as,  according  to  the  ruls 
•the  plea  of  »«t-©ff  i«  an  acknowledgment   of  the  justice  el'  the 
Plaintiff1*  demand. ■       ftWfltf  **  l&e  v»  WBSSS&U   ^   ****•   3«L# 
38«j   amtflfe  v.  Btllrewa^   800  111.   %»*i   3S8,  378. 

It  fellow*  from  the  views  we  have  expressed  that   *,he 
iudgrraent  of  the  trial   court  site  aid  he  reversed  wU    Qu  causa  re- 
manded. 

m£V2XB£l)  AMD  Ha'kah.ms. 

Mntehett,  P.    J.,   and  keSurely,   «?.,   concur. 
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MB.   JWRCS  JOHlK'.TGff   II    II III! II I  tJOB  ©KWIO*  0.7  ?|p»!  «*m?. 

Thin  is  an  Motion  brought  by   the  Anglo* California  Trust 
Company,   a  corporation,   th«   plaintiff,   agrinat  the  Essenay  Film 
Manuf ucturing  Company*  a  corporation,   the  defendant  on  a  contract 
entered  into  by  the   Usesnay  Film  Manufacturing  Company  and  8.  M. 
Anderson,  at  on*.*  time  a  stockholder  in  the  issanay  Film  Manufacturing 
Company,  in  *hieh  contract  the   ^uglo- California  Trust  Company  ac« 
quireu  rights  by  rirtue  of  an  asslgnmont  from  Anderson* 

The  contract  is  an  follows; 

■Cm  May  87th,  1919,  pursuant  to  a  discussion  between 
•uraelTes  relative   to   thr>  Ch»plin  picture?*  *w»sd  by  the 
issanay  711m  Jffg,   Company  (52  per  cent)  and  yourself   (46 
p*r  c*nt)  yau  mn&*   the  Besansy  Ctmpnrty  tha  proposition   for 
the  purchase  of  your  48  per  cent  interest  in  said  Chaplin 
pictures,  vis: 

For  the  faun  1  •    -25,0(X    Cram 

2  .     28,000  Note  with  Int.   5#,  6  months 

from  Msy  29,  1^19  # 

3  -      a© ,000   to  be   paid  May   27 f   1920. 

4  •     3fttC0G  t«  be  paid  Hot.  ,27,  Ittt. 
6  *      25,000   to  bo  paid  May  *7,   1921. 
6  •     2%0GG  to  be  paid  Eot.^7,  1981. 

A  total  of  1150,000  for  which  ytm   Mill,   to   the  ftaaanmy 
Jiilm  Manufacturing  Company  all  right  title  and  interest  in 
ssid  Chaplin  picture©  represented  by  th*  48  ptf  cr-nt  hrld 
by  you*     It  ie  understood  and  agreed  between  yourself  and 
*f  Tfrrffjr  ^ila  Manufacturing  Ct»n>a«y  th  I  JttcM  Fo.  1  «   ;*85,u;0 
cash  bo  paid  to  you.   (Item  So.  2-#2S,0C0  note  with  int.  52 
be  giren  you  *4th  this  termor  andua*     The   further  itest*  Kos. 
3-4»5-6  representing  #25,000  each  are   to  be  paid  you  at 
int«rYals  of  six  months  as  heroin  d-*tfd  provided.  th«   our* 
when  due  have  been  earned  by  said  pictures,   and  st  the 
option  of  Mssaaay  Film  Mfr.  Co.  •  that  is  te  ftp,   that  if 
at  any  period  upon  which  any  unpaid  item  of  $25,000  is  due 
you,   should  the  Esssney  Company  desire   to  return   ta    tbs 
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G2-48#  basis  in  lieu  of  specific  payment  to  you  of  any 
of   the  an 'Aid  it#ms  Boo.   3.4~b»8  it  shall  hove   full 
privilege  of  re   doing  rue    thereafter   th*  basis  of   52£ 
to  iSsseaay  and  48*  to  you  shall  prevail.     Also  between 
you   nnd   ths  iMMMV  Film  Mfg.   Company   th  t   this  arrsoagoment 
for   tho   purohaae  of  the«»e   Jhaplin  pictures  Includes  ewery- 
thin$  represented  by  your  48$  interest  In  *»#<id  property, 
excepting  a  48;*'   interest  in  recovery  or  loss;   together  with 
cast  *.«d  rxptnbe   in   th*   proe*o«tion  and  offense  of   &ny  and 
all  suits  at  law  now  existing  end  of  date  of  V*y  **7th  or 
pre-rious  thereto   In   the  fgitfml  or  .State  Courts   between 
Charles  Chaplin  and     s  anay  Vila  Mfg.   Company,     th*   |25,0Q0 
cash  item  ?Je.  1  •  has  been  paid  to  you*  and   the  note  for 
828,000  item  Ho*  2  -  is  herewith  enclosed.     This  memorandum 
la  enclosed    to  you  in  duplicate.     Fleaae  sign  &&  accspt&d 
in  the  space  indicated  below  »»nd  return  original  copy  oy 
immediate  mall.     It  is  agreed   thjat  May  27,   1910,   is  the 
date  of  this  transaction. 

Yours  truly* 

{    igned)  Jtooanaw  *ilm  Mfg*   'Jo., 

By  aeo.  &•  spoor,  Pres. 

Aeo*  p  ted  May  27,   1^13, 

(signed)   isseansy  Film  Mfg.   ft*., 
}y  floo.  K*   Jpear,  Yres, 

Accepted  M»y  a?,  Iwl9# 

(signed)  @.  M.    anderson." 

the  plaintiff   claima  that  under  the  contract  there  io 

due  and  owing  to  the  plaintiff  the  sum  of  $28,000. 

The  defendant  filed   tho  plea  of  general  issue  end  a 
plea  of  aet»off •     In  tho  plea  of  aet-eff   the  defendant  alleged 
that  the  d^fendsnt  had  expended  in  the  prosecution  and  defense 
of  tho  litigation  between  the  defendant  «<n<l  Charles  Chaplin  tho 
sum  of  $47,881.29;      sad  that  oy  tho   terns  of  tho  contract     ndereon, 
the  assignor  of  tho  plaintiff,  owed  tho  plaintiff  484  of  that  amount, 
namely,   $22,873.     Attached  to   the  plea  of  set-off  ie  an  Itemised 
statement  of  the  expenditure*  alleged   to  hare- been  made  by  tho 
defendant  in   the  prosecution  and  defense  of   the  litigation. 

the   a*  so  was  tried  before  a  .fury.     On  the   trial   tho 
defend&nt  admitted   the   claim  of   the   plaintiff  and  relied  only  on 
the  pies  of   aet-eff  •     the    Jury  returned  a  verdict  in  faror  of   tho 
plaintiff  in  the   sum  of   83,581.87.     In  other  words,   the   jury 
allowed   the  defendant  a  aet-off  amounting  to  #21,418.13.     tho 
court  entered  judgment  on  the  verdict.     From  the  judgment  tho 
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plaintiff  hno  proest-cuted   thi*  appeal. 

The  grounds  on  which  counsel  for   the  plaintiff  ask 
for  a  rewereal  of   the   .judgment  relate  mainly   to  the   evidence. 

The  defendant   corporation  was  engaged  in  the  business 
of  producing  no  ring:  pi  o  tare  a.     sipoor  was  president  of  the   cor- 
poration and  owned  ft$g  of  the   etc ok.     Anderson  was  a  stockholder 
and  owned  4ft£  of   the   stock.     In  the  ye-  r  1916  itadersen  sold  his 
a  took  to  ^poor    nd  ceased  to  he  a  stockholder  in  the  defendant 
corporation.       Anderson  had  a  joint  interest  with  th«?  defendant  in 
certain  pictures  which  had  be-n  produced  by  the  defendant  for 
Charles  Chaplin,  and  which  were  known  t*   the  Chaplin  picture a, 
Anderson* s  interest  in  the  pictures  being  48$  and  the  interest  of 
the  d^fmUant  being  52gf.     It  was  in  regard  to  Anderson's  interest 
in  the  Chaplin  pictures  that  the   contract  in  question  between  the 
defendant  and  Andersen  was  entered  into.     Before   the  making  of 
this  contract  litigation  had  arisen  between  Chaplin  and  the  defend* 
ant  concerning  the  Chaplin  pictures.     One  of  the  pictures  called 
"Carmen, "  which  was  originally  made  for  two  reels,  wee  lengthened 
by  the  defendant  to  a  four  reel  picture,   «nd  was?   sent  to   the  dis- 
tributing office  of  the  defendant  for  sale  m&  distribution, 
Chaplin  brought  suit  against  the  defendant  in  Bew  Tork  City  for 
damages  to  his  reputation  in  the  amount  of  1100,000,  bees-use  of  the 
changed  condition  of  the  picture,   and  also  sought  to  enjoin  the 
exhibition  of   the  Carmen  picture.     */illiem  B.  ^eabury  of  Hew  York* 
an  attorney  of   the-  firm  of  Sasbury,  Massey  and  Lowe,   was  retained 
by   the  defendant  to  represent   the  defendant  in  the  litigation* 
. eabury  had  represented   the  defendant  before   in  other  matters  when 
Anderson  was  connected  with  the  defendant.     aeabury  obtained  an 
injunction  restraining  Chaplin  from  interfering  with  the  exhibition 
of  the  picture  "Carmen."     The  defendant  then  brought  suit  for 
damages  in  the  amount  of  #500,000  against  Chaplin  in  JUos  *mgeles0 
California,  on  a  contract  between  Chaplin  and  the  defendant* 
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which  the  defendant  ttllfged  Chaplin  had  broken.     The   clsl»  ©f 
the  defendant  was   that  according  to   the   oontraot   Chaplin  was  to 
aake   ton  pictures;    that  Chaplin  Mad©  only  six  pictures;    that  V*- 
caus©  ©f  Chaplin's  failure  to  MtiM  tht  regaining  four  pictitros, 
the  da»ag»s  to  tho  doffyodant,  based  on  a  valuation  of  1135, 1    I 
a  picture,  Mi  -untod  to  a  total  of  $500, OCO.      In  this  autt  the 
defendant  INN  repreaonted  by  Osoar  Mueller  ant!  Albert  *right, 
attorney©  in  Los  Angeles,  who  had  hoor;  engaged  "by  -Jeabury  for 
the  defendant.     On  the  advice  if  l«ftnflgy  the  »iutt   ae.il.nst 
Chaplin   in  Loo   anga'lea  was   dismissed,    m4   a  similar   auit  was 
begiai  against  "hapiln  by  the   Safen.laat  in  fiew  York  3lty,   In 
tHob  the  defendant  wa»  raoreeented.  by  Soabury.     8ubee«r.**ntly, 
•without  Chaplin's  consent,   the  iSof<?n5ant  MftAt  up  ft  eempoeite 
picture  of  different  parte  of  f cartoon  or  fifteen  uh«.piin  pic- 
tures and  called  it  a  "Chaplin  Bevu«."     When  this  picture  was 
released  by  the  defendant  for  distribution  Qteeflftta  brought  Mat 
against  the  defendant,   alleging  that  by  reason  of  the  manner  in 
srfcich  the  picture   wCfe<;plin  rttvu«*  vas  Mario,  hi©  reputation  MM 
damaged  to  the  eisount  ©f  SlLC  .ca^,     the  defendant  *«£*  mother 
picture  without  Chaplin' a  consent,   sallied  "triple  Trouble," 
composed  of  what  If  called  "over  takes*  of  fllA*  ©f  Chaplin 
pictures.     Chaplin  brought   another  suit   sgsstfcnll  the   Jef^-int   for 
$1GC  ,;>■''■'-   for  damages  to  his   reputation  booauoe  of  the   elldgad 
inferiority  of  the  picture  •triple  Trouble, *     Chaplin    as© 
claimed  a  share  of  the  profits  of  a  picture  called   "Foliee," 
which  was  one  ©f   the  pictures  fed  had  »ad«  undor  ■■  ■  i»   o«?ntm«t 
with   the  (1  •fondant.   and   doneeming  the  profits  of  Ufetffr    there  was 
apparently  a  controversy. between  ffbnulfn   B*«   tho  dftf«nd**t*     All 
of  the  litigation  between  Chaplin  and  the  defendant  *as  finally 
compromised  after  it  hud  boon  pending  several  year**     Ztttarei  the 
compromise  was  effweta-i  the  contrast  in  controversy  *a©  entered 
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into  by  HM  defendant  ani  Andersen,  In  all  cf  the  Chenlln  liti- 
gation the  defendant  wa#  represented  by  Seabtftfy  as  general  coun- 
••1,   aesisted  "by  Uan  B.    Steuer  **  associate   counsel. 

The  question  at  issue  between  the  plaintiff  and  the 
defendant  involves  the  amount  of  the  aspend.it  urea  that  rer«  made 
In  connection  with  the  litigation  regarding  the  Chaplin  pictures. 

The  method  by  tJlfct^h   the  defendant  proceeded  to  prove 
the  ■■ililltlltWfli  *ai  by  introducing  documentary  evidence   from  the 
book  accounts  and  records  of  the  I afen #Mi tf   relating  to  the 
Chaplin  litigation,    r*nd  shoeing  by  oral  testimony  that  these 
accounts  and  records  were  Kept  in  the  regular  course  of  business 
and  were  correct,     the  defendant  had  a  spool  al  account  known  as 
the  *CJuEe>lin  legal   expenses,"  and  in  this  aeeount  all  matters 
concerning  these  expanses  were  kept.     The  documentary  evidence 
introduced  by  the  defendant  consisted  in  substance  tf  bills  ren- 
dered it  the  defendant  by  Seabury,  Has say  and  Xawe  for  legal  ser- 
vices an*  disbursements,   checks  payable  to  Seabury,  Maaaey  and 
Lows,  Mueller  as 4  Vrlsjht,   *n^  Eax  B«   Steuer,   for  legal  services  and 
disbursements,   duplicate  remittance  Touchers,  letters  mil  a  tele- 
gran,     the  principal  oral  t*»8ti*«eny  on  behalf  of  the  defendant  re- 
lating to  the  documentary  evidence,  was  given  by  Spoor,  &rs.  Mar- 
garet O'Connor  Harris,   an  auditor  of  the  defendant,    and  Jassies  M. 
Aden,   another  auditor  ef  the  defendant. 

Spoor  testified  that  t>  e  defendant  employed  Seabury 
and   that  Seabury  was  "a  lawyer  of  standing  at  the  bar  in  lew  York;* 
that  Oscar  Mueller  and  Albert  Wright,   attorneys  in  Los  An^alee, 
were  engaged  by  Seabury  only  to  represent  the  defendant  in  the 
Chaplin  litigation,  and  were  paid  fees  by  the  defendant  on  the 
direction  of  Seaburyj   that  Kan  Steuer  also  represented  the  de- 
fendant;  that  the  defendant  paid  by  eh«*ek  fete  to  all  of  these 
lawyers  as  they  rendered  their  bills;   that  the  bills  were  ap- 
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prcved  by  his,   apeor,    and   that  he  gawe  instructions   to   the  cmpleyt*es 
in  the  office  el*  the  defendant  in  regard  to   "charging  the  exhibits 
introduced  in   evidence  and  wvich  art  charged  to   the  Chaplin  sait;" 
that  the  cheeks  *Mch  were   ^introduced  in   evidence  were  signed  "by 
him  &*  president  Mjfl  treasurer1*  ©f  the  defendant!    that  there  waa  a 
stipulated  amount   agreed  upon  b«tw*<m  fci*%t   spoor,   and  oeabury,   out 
that  the  amount  varied;    that  Seabyry  represented   the  defendant   in 
other  matters,  hut  for  services  in   these  matters   Seahury  rendered 
separate  billsj   that  th<9  checks  paid  en  account  of  the  item  marked 
•retainer"  were  paid   to   Seabwry  for   the  Chaplin  litigation,    m  I  that 
aeoording  t©  his,   Spoor's,  ■JilsWttiiltm'g  the  item  "retainer*      lid  not 
cover  services  fir  any  other  litigation*   that  he,  Spoor,   sent  an   »m- 
ployee  of  the  defendant  named  A.   «T,   Gftll*4ham  to  California  in   con- 
nection with   the  Chaplin  litigation,   and,  thtit  the  notations  "expense 
account,   Chaplin   suits,  legal    expanses  Is   the  Chaplin   films,4  which 
vers  mads  on  the  exhibits   in  evidence  relative  to   tftui   *>xo  crises  of 
Callaghsaa,  were  made  by  him.   Spoor j   that  he,  Spoor,  sbsti   trips  to 
Sew  York  in  regard   to   the  Chaplin  litigation. 

Kris.  Harris  and  Mam  were  called  an  tritneoaes  by  the 
defendant  tc  identify   timl  exhibits  which  were  offered  in  evi denes 
by  the  defendant,     The  exhibits  **&  unted  la  number  to  146.     She 
nec*ecity  of  identifying  each  exhibit  was  obviated  hy  an  agreement 
which  was  reads  by  the  trial   attorneys  after  fere.  Harris  had  testi- 
fied as  to  exhibits  1   and  ?.     lire.  Earris*   testimony  in   this  respect 
was  as  follows: 

"Iihibit  1   fe^r  identification  is  a  cheek,   the   amount,    date 
and   ths  narse  being  written  by  me;    the   signature    'Kseanay  Film 
J&ftEu factoring  Company'  b^intf  printed  an?    thq   signature    "George  £. 
Spoor*  being  mads  by  Spoor,      fhat   check  was  made  out  by  me   in  ths 
regular  course  of  business  &«4  was  »<tt,t   to  kueller.      #ith  the  check 
1  sent   the  original  of  the  voucher  record,     defendants •   Exhibit  2 
for  ldertificatiem  is  a  record  that  is   a  duplicate  or  the  remit* 
tanes  advise  that  was  used,    ths  permanent  record   lor  the  fllee. 
The  6ih«>r  vu   sent  to  Mueller   and   this  was  pl&eed   in   our  files. 
I  mads  it  out  during  the  regular  course  of  business,      the  words 
'Account  Chaplin  Suit*  wars  placed  on  there  by  me.      Ihic  cheek 
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and  Exhibit  S  ftp   tigosti flection  were  ftftti  out  at  tho  eeiae  time 
about   the  date  they  bear.     We  got  the  cheek  beck  the  following 
month,   In  Ismt  safes* ,   an*  it  h^o  bees  properly  sJunrgsjl    to  hanking 
account  of  the  lesanay.- 

At  this  point  in  tho  trial,  at  the  request  of  ths 
trial  attorney  for  the  plaintiff,   all  of  tho  exhibits  were  £lven 
to  him  md  court  vu  adjourned  to   the  following  day  in  order  that 
ho  might  have  an  opportunity  to  examine  tho  sxhibito.     On  the  oon- 
Tonlng  of  court  tho  trial  Attorney*  agreed   that  the  exhibits 
should  be  marked  in  sequence  by  the  court  reporter  and  should  be 
considered  aa  hawing  been  Identified  and  offered  in  evidence. 
After  the  agreejsont  wae  made,    and  labile     re.  Harris  was  still  on 
the  witneee  stand  pending  a  discussion  of  the  objections  of  the 
trial  attorney  for  the  plaintiff  to  the  exhibits,  the  trial  at- 
torney for  the  plaintiff  said  to  the  court,  *fhere  ore  bills  in 
here  from  Seabury  which  have  not  been  properly  identified  at  having 
been  sent  or  received,*     The  court  replied,   "Listen  n  ralnute.     X 
asked  the  question  in  there,  you  will  recall   this  morning,   whether 
it  would  be  considered  that  all  ©f  these  exhibits  before  being 
Offered  had  beer,  in  fast  identified,  to  which  you  responds*  yes." 
To  thit  the  trial   attorney  for  the  plaintiff  answered,   "Well,    I 
had  in  mind,  your  Henor,   the  payments  raade  by  the  cheeks,*     The  trfta 
attorney  for  the  plaintiff  sjgftsj  the  court,   **ay  X  have  then  a 
genera^  objection  to   all  of  Seabury's  billa,   and  All  bills  of 
strangers  to  the  record f*     the  court  stated,    *¥ou  sure  mayj    end  it 
may  be  considered  that  you  object  to  each  and  every  exhibit  that 
is  offered.*     The  trial   attorney  for  the  plaintiff  said,   "There  ars 
witnesses  who  know  about   these  things.     They  ought  to  produce   them 
and  tell  those  things,   nullify  their  exhibits,   instead  of  just 
br inuring  on  the  bookkeeper  or  auditor  who  mads  them  out,   and  only 
knows  what  somebody  else  told  her.*     The  eourt  replied,   "Well,   that 
is  ths  reason  I  asked  the  question  this  morning.*     The  trial  attorney 
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for  the  plaintiff  answerer,   "«eil,   I  ai  sunder  a  teed  your  honor  then. 

It  id  not   too  lata  i'er  thau   to  introduce  fcaag  {jusUiiyim;  evidence 

uo%.M     After  furtnejr  eollecuy  between   the  court  Mi  the  trial  at* 

toriieys,   <*n«*  without  any  additional  examination  pi*  Airs,  harris  mi 

te    the  exhibits,    the   record    shows   t»<?   following  recital:      "Defend- 

eat 'ft  exhibits  3  to  146   inclusive  were  each  of  the®  received  in 

evidence  over  the  abjeatian  of  the  plaintiff  to   the  rulings  of  the 

court  in  this  respect,    MM   '-ha  plaintiff  excepted,      tfaid   exhibits 

ore  as  fellow* (* 

Ta*  direct  examination  of  ;.ra.  Karris  was  then  re- 

euaed  and   she  testified  ae  follows: 

* ;ief awJa.it •«  Exhibit  18,  of  ay  own  'kw  owl  edge,  is  a  state* 
aent  fr««  Seabury,  l assay  ft  lew* ,   attorneys  fnr  Kaa  81  'r>]ia 
account ,  was  received  "fey  the  S'seaaay  tjMM imiijB  Mill  I  was  there, 
in   the     •egnlar   course  of  business,    eni   cam*>    tn  ay  attention 
as  auditor,     >***!   **pon   st*teu©»is   such  a*   that,    .1   made  out   the 
check  payable  to  the  attorney  and  thou  posted  it    <:0   the  proper 
account,     During  the    time  X  was  with   the  & scan ay  people  1  re* 
aeived  a  gr*at  aany  statement*  from  this  law  fira  to  which   1 
have  referred,     all   etatigGuents   that  case  in   iroa  ^eabury  were 
treated  la  exactly   the  aa&e  manner.      1  know  A,    J,    Gal?  aghan , 
who  was  at  one   ciaa   cuplayed  by  the  &»s*nay  ilia  aanuf  :icturiag 
Casipany  an 4  who  Aid  a  great  deal  ©f  legal  work.      oefeDdeat'* 
BMaail  !••  was  ;»*ld  to  a.   J.   CaAlaghan,  who  la  the  party  te 
whoa  1  referred  as  being  ^aployed  by  the  tseanay  Scanaci^r*     1" 
connection  vita  oafendaat's  exhibit  127,  tallaghaa  raade  a  trip 
to  California  to  interview  Charlie  Chaplin  for  Spoor.     1   know 
this  of  jay  own  knowledge,     1   know  ©f  ay  own  kno-le.^e  that  «?** 
fendant*s  exhibits  158  and  13d  were  for  Spoor's  traveling  gar* 
pense.  to  l»'*w  York  en  account  el    the  Chaplin  suits.     At  the 
tiae  I  was  auditor  other  checks  were  issued  to  $po$r,   being 
defendant**  exhibit*  137  to  14C#   inclusive,    sad  tsy  answer 
would  be  the  ssuae  wita  reference  te  these,     Defendant  "a  ex- 
hibits 120  and  lit  were  net  prepared  by  ae.     the  great  nurabei" 
of  bills  froa  Seabury  which  were  introduced  in  evideae*  were 
received   in  the  regular  course  of  business  while  I  was  auditor. 
When  the  bill  came  In,   aomat  mes  Spoor  got   th#s  bill   wad  would 
then   aen<5    it  to  ae   and  tell  as   teaaftce  oat  a  check  paya'Me  to 
Scabury  an*  to  aall  it  to  Ma,     Af  t  *r  I   Kailad  fa*  aMNft  it 
was  charged  to  ih«  orouer  account  an*  the  invclees  plaaad  in 
the   file*  for  p*ia*a*at  record.     #e  bss*   a  *peci«!    recount   frnowa 
as  the  Chaplin  legal  aaqHMS***  *ad   these  exhibits  which  hsve  bean 
introduced  in  evidence  were  aaaarfi  to   feaat  aeeeunt.     0*t*i4Mi  of 
the   exhibits  which  were  aada   after  I   l*»ft,    all   th*  work  was  6*M 
by  ae  personally,      I  saw  Sa&bury  at  the  as can ay  orfiea,   .MS 
Argyla  street.     When    the  ohaexe  in  evidence  were  returned,   they 
would  be  reconciled  with  the  bank  account   an ."5   then  filed.      The 
accounts  which  were  sent  by  ,>eabury  w«re  not  al^ys  paid  in 
full,     fcoffletiaes  there  would  b«   several  aonths  slnpee  and  then 
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they  vc  ild   oa  »«.i4  en  aoeount. " 

OB  eruss-exauuinHlWc  .-ra.  .-.orris   testified  a§  fellpMM 

*i  know  spoor,  »h©  ia   aittln*;  in  the  SftmrtrwMI  beetle 
Governor   D«n*en.      I  know  the  seanlng  of  the  expression   'of  your 
own  taMerla^C**'     I   MA*    U**l   BsAXsdlham  MM)  ^splaye*]  by  the 
Ks»ann,y  Company,     I  waa  not  present  when  he  waa  employed.      I 
knew  he  waa  en  the  n«*yreli ,   I  9*14  lie.  ttig  aalory.     Si    MM  $ 
lawyer  before  he  eame  to  the  Keaanay.     I  know  this  of  toy  own 
knowledge.      I   aid  not   #;new  Vila  before  bo  I  '''eaanay. 

X  do  not  know  of  my  own  knowledge  what  b«s  rti<i  before  he  oa»e  to 
the   -vOBanay.      I  t«eti  fi  ■•-■••.  h«ra   that  6allagMM  a  trip  to 

California.      I  did  not  eee  htm  get  on  the  train.      Spoor  iol4  me 
he  wojd">  iliforiiia       >  -  I  ovit  *  shMa    T$9  Via 

traveling  expensae.      i  was  not  in  California  wfecta  C'd2*gha» 
intervi*r  ^v:   ^haplin  and  40  not  jcacw  ©f  !aay  o^n  nio-^.i  |  m£ 

he  ewer  did  interview  Chaplin.     1  only  kno«  what  Smeer  told  a«, 
ana   correa^H*-.ian«e  wo  hod  vita  him,      I  have  WW  »*• 

eignature,  bat  I  do  not  know  that  I  have  over  aeen  hi**   write 
it,.     All  that  I  knoit  about   thie  California  trip  of  QaAlagham't 
and  hi  a  interview  with  Chaplin  ia   something  that  Callegr-aa 
tol-ti  oi    *rotat  or   simalhAmg  that  (tjMflar    told  of 

the  Basanay.      defendant 'a  exhibits  130  to  146,   incisive,   are 
otiucms  made  out   to  Cpeox  or   to   earreney.      I  know  of  sy  awn 
knowledge  that  Spoor  used  that  money  to  j)|  to  B'ew  'York.      1    'id 
not  e*e  hi*  get  en   the  traaa.      I  .knew  ha  MM  lift  j*cw  York  I  •- 
cauae  we  had  wirea  fross  hia  and  correspondence.      I   Ala  not   oee 
him  &o  to  ##w  York.      X  do  not  MM*  *a«ri  ■<    went  besides 

Sew  York?   all  that  I  know  abeat  these,  exhibits  (<if  •..  »a 

exnibita  Iftl  to  146   inelaEii*e)   ia   that   apooar  told  se  that    these 
sxpamdltures  aero  incurred  in  the  Chaplin   aui.te.      1  know  nothing 
of  the  bill  a  Mil  letter*  from  ftMMttigp  an*  ^osesfeldt,  or  about 
the  contents  of  the  Mile,  except  that  the  **t-«*.is.;  er-ta  ^ere  ren- 
dered to  oa.     I  J^at  know   that  1  received  a  bill.     For  instance, 
in  defendant**  exhibit  18  Saabury  writes  that  ha  expended   19.13 
in  the  Ohaplin  auit,   i*t   1  |»*l  took  fcai    atal  I  it 

waa  «r>>"  pol*  it.     T  -'oc't  know  any  t  Mag  about   these  exMhits 
from  1  la   146,   svssjMK  whatever  oeeurreif  is    lha  ordli t\    aeigPMI 
of  busineas  Mid  the  statements  to  verify,     I  received  ail  these 
statements  aad  leHors  Sftd   they  vera  t .   i.,  *4  hy  «pror     cf  pay- 
ment.    Ke  woni't  not  always  tmlijjtl  th««..     I  woul  \  ask  ttin  if  it 
waa  all  tight   to  MM   Mhl  he  e/culd   fay,    *Vj*e,   |mj 
oheok  !•»  it,'     X  gvieas  I  axl  that  every  time.      I  got  3peor*s 
v.  Kt   O'v^ry  tl/6*.  bffora   I  smAi   tmt  th»  oheok.     Th»*  \.  K,  was 
not  in  writ  tag,  but  waa  given  verbally,     he  laid  Ml  what  the 
expenditure  waa  for  rjad  what  it  vas  to  hi  is 

ell  1  know  *hout  it." 

At  the  OvJacluaion  of  all   the  teatimsny  of  hro.   Kt& ris 

the  trial  attorney  for  the  plaintiff  &*de  tlie  followlmg  action: 

*1  move  tostrike  ^very  exhibit  frcie  the   record  S3Mefl 
oheeks  on   the  ground   ltM.1  they  hava  been  lAtaiifaMl  by  *i  wit- 
ness who  kaowa  nothing  about   thers,    exaept  by  hearsay,    m4    the 
fnot  that  «r.  %>oor  ia  in   the   courtroom  is  u  preao^p^ioa   ihat 
the  proper  evldene*   i»  available.  *• 
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Th*  court  denied  the  motion  **id  held   that  the  exhibit* 
prop*rly  wore  admissible  in  evidence. 

Adam  testified  in  're* ard  to  curtain  exhibit*  which 
ho  prepared  an  3   cor  tain  exhibits  which  ho  received  in  the  regular 
oouroo  of  bussineae  while  he  was  auditor  of  the  -5  of  en d ant. 

Anderson,  who  was  the  only  witness  called  on  behalf  of 

the  plaintiff,   testified  la  eubai  mc*  aa  follows: 

"Ixompt  for  defendant'*  exhibit*  9   and  11,   1  had  never  had 
*  clce*  look  at  defendant'*  exhibit*  1   to  143  inclusive,  until 
1  locked  at  thorn  in  your  (the  trial  attorney  for  the  plr4i»tiff) 

office  on  Friday,     the  i'lrst   time  I  *aw  them  at  all  was  when 
they  w*r*vgrodue*d  her*  at   the  trial.      The  first  time  that  1 
know  that/Chaplin  litigation  had  b«on  settled,   and  the  first 
tin*  thaT  I  heard  anything  about  it  wa*  when  Spoor  testified. 
her*  in  court.     X  t^ink  he  testified  'Friday.     1  ^ae  never  pres- 
ent at  a  conference  with  Spoor  and  SJeahtiery  at   the  KepuMicaa 
Club  in  Sow  York.     There  wa*  a  controversy  over  the  plotur* 
'Carmen.  *  The  Kssanay  »uit  against  Chaplin  wao  for  damage* 
*aueed  by  Chaplin  lar—jiriag  his  contract  with  the  E*e«riay. 
Chaplin  wa»  receiving  fl88©  a  week'  as  pay  taador  hie  contract, 
which  was  the   first   contract  we  had  with  Chaplin.      The  second 
contract,  which  we  claimed  that  he  broke,  was  for  #1250  a 
w*«k  and  $10,00©  bonus  for  each  pletur*.     E*  wao  to  mak*  tan 
picture*,  but  a&ad*  only  six  and  w*  were  suing  for   the  value  of 
four.     Bis  next  contract  m  with  a  firm  called  the  Mutual.   A* 
,     I  understand  it,  Chaplin  filed  a  counterclaim  against  the  Ke^aaay 
for  damages  caused  by  our  releasing   'Carmen.  *  - 1  n®wr  saw  the 
cossplaint  ©r  anything,  only  what  apeor  told  m*.     1  understand 
there  was  a  counterclaim  for  daisies  for  releasing   'Uar&en,* 
Jeopardising  his  artistic  reputation.     The  first  tine  1  heard 
about  th«  Chaplin  suit  or  litigation  based  en  the  oicture   'Triple 
Trouble'  was  in  this  courtroom.     The  first  time  I    ev*r  heard 
about  Chaplin'*  counterclaim  based  upon   'Chaplin  Bevue1  was  when 
0©v*mer  Don* on  spok*  about  it  in  this  courtroom,     fcareh  S!7,  1019, 
was  the  date  of  my  conversation  with  iipoor  concerning  the  sale  of 
the  pictures.      I  paid  the  Issanay  all  my  share  of  the  expenses, 
costs  and  attorneys'  fee*  in   the  Chaplin  litigation  uo  to  the 
ti»e  of  that   contract.      (Plaintiff*  exhibit  ©.)      1  don't  know 
the  exact  amount  that   1  paid  as  my   share  of  the  expense*  in   th* 
Chaplin  litigation  incurred  before  Kay  a?,  1919,  but  I  think 
that  lay  share  was  around  $15,000   or  $16,000,  which  I   think  warn  on 
the  hook*  at  the  time  When  we  wont  into  the  contract.     I  do  not 
know  anything  about  the  picture*   'Trlole  Trouble*   and    'Chaplin 
Bevu*,'   and  I   don't  know  whether  or  not    they  sjr  ssj|  to- 

gether on  Kay  37,  1919.      I  saw   'Triple  Trouble  *  advertised   in  the 
periodicals  in  19 SO  or  1921,  1  don't  recall  the  exact  date." 

Iron  the  exhibits  It  aopears  that  with  the  exception  of 
an  iten  of  |1600  paid  to  Spoor  for  traveling  expense*  In  connection 
with  the  Chaplin  litigation,   and  an  item  of  $693  paid  to  Callaghan 
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for  «xpftfi«a«  In   connection  with   the  Chaplin  litigation,   the  retudiMa* 
ef  the  total   expandituree  ef  147,881,89  wm  paid  to   Seabury,  ttaeepy 
A  liwt.Mueilw  I  Wright,   *n<?  Sterner  for  aervicee,   enpenaa*  and 
eoate  a*  attorney*  for  |9M  defendant  In  the  Chaplin  11  tig/  tion. 

The  canton  ttena  of  eoan»*l   for  the  nlaintiff  t  which 
ere  nnm*r<r*ue,  nay  be  grnnpedf.  nndar  three  heading*!     flrat,  general 
abjections  to  the  ad&iaeibillty  of  the  evidences   eeeond,   epaeiftc 
objection*  »e*«ting  to   inpeaeh  or  diacredit  certain  item*  of  the 
axpandituree;   third,   that  the  verdict  i»  ftantfeaily  against  the 
weight  of  the  evidence, 

Under  the  g«n«r*l  objection*   counsel  for  the  -©Iain- 
tiff  contend  that  the  statement*  and  bills  of  the-  attorneys  Msf 
Callaghan  have  not  been  |>|>tfi  property;   that  the  ill  I  te  end 

bills  should  hare  bean  prairod  'by  the  tastUMmy  ©f  Saabury,  of 
the  f irm  of  Seabury,  Kaaeay  &  low**  by  Wright  and  iu*ller;  by 
Stetier  and  by  Callag&anj    that  the  reasonableness  of  the  at&te&nent* 
and  Mile  of  the  attorney*  and  Callaghan  m&  Spoor  ha*    not  been 
•bom t   that  letter*  ef  Seabury,  Seabury,  Kaeeey  &  l*we,   a  latter- 
of  Wright,   «Bd  a  telegram  signed  *$teegren*  were  not  admissible   In 
evidence* 

Counsel   for  the  defendant  maintain   thnt  in  view  ef  t3t* 
agreement  on  the  trial  that  the  exhibit*  should  be  considered  aa 
baring  bean  identified  ana  offered  in  evidence,   counsel  for  the 
plaintiff  cannot  now  contend   that  the  exhibit*  have  not  been  proved 
properly.      If  only  the  agreement  wae  in  the  record,   th*  contention 
#f  counsel  f^t  the  defend  en  t  would  be  oorraot;    for  when  ecnsidsrad 
in   connection  with  the  id en ti float ion  of  sxfaibite  1   and  S  by  Kfla* 
Harris,   the  word  •identified"  aa  aae-d  in   the  agreement  undoubtedly 
waa  Intended   to  mean  that   nil  of  the  exhibite  abould  be  oos  aider  ad 
aa  hawing  been  expleined   and  authentioated  sufficiently  to  establish 
pjpima  facie  proof  of  their  admissibility  in  evidence,     fhie  meaning 
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whieh  we  have   n*«T*h»*   %aj    t>'*  *ord   "identified*   an  u©«d  in   th* 
agre©"tef<t ,   It  in   iscoifl  "ttk    Ski  following  .1tfl.nl t Ion  ©f  tht  word 
"identify*  glvtn  by  webeter'*  New  Internet tonal  ftictlonary:      "T* 
nrov©  the  earn*  (with  ft<na«t  Ing  described,    claimed  or  aeaerted)." 
But  tht  objection*  of  the  trial   attorney   for  tht  plaintiff  end  tht 
©olloqui©©  b©twe«t;  him  an^   tht   eourt  after  the  a«r©©»ent  we*  «&ad«, 
Indicate  that  tht  tTial   attorney  for  the  plaintiff  did  not  appre- 
ciate  the  full   force  end  effect  ef  the  word   "Identified"  M  u*«d 
in  the  agreement.     And  the  ••**%  allowed  hi»  to   *ator  a  *jsen«rtl 
objection  t©   ell   ef  Seabury1*  bill*  end  all  hill*  of  *trang*rt  te 
the  record,*     In   v-.-i*  ttate  ef  the  record,   and  aleo  in  view  of  all 
tf  the  teetirsony  *f  Mr*.  Herri*  MM  Adas,  we   think  that  a  fair   in- 
terpretation of  the  situation  wmtl.t  he   that  the  trial   attorney  for 
th*  plaintiff  l|Wli,  in  effeat,   that   the  auditor©  of  the  defend- 
ant would  tettlfy  that   all  of  the  exhibit*   about  ©Utah  no  teatlaaqr 
wa*  ill  Ten  f   constituted  record©  ©f  the  def  endant,  which  belonged  to 
tht  account  known  aa  "Chaplin  l>«#al  War* on**©,"   «*d  which  wtrt  kept 
in  the   re.7ia.nr   ce«r*«  of  bneinee©  by  the  auUtor©  nnltr   the    Erec- 
tion of  099 or. 

In  thi©  view  couas*l  for  the  plaintiff  have  the  ri^ht 
to   Question  the  »uffiei*ney  of"   the   evidence  relating  to  the  **- 
hibite.     io  objection  le  »»de  by  eouneel   for  the  plaintiff  in 
regard  to   the  proof  of  the   rifetfhf  paid  to   the  attorn  eye   for  eer- 
vie*©,    m§mmm  ttU  ee*t*  is   the  Chaplin  It  Mil  ©Miff        The  objec- 
tion© of  eowneel   for  th*  plaintiff  relate   to   the  hi  lie  anl   etate- 
»*nte  of   the  attorney*.     The*©  bil?.  *  and   »t»t**aent«,    counsel  for 
the  plaintiff  contend,    nr*>  hearsay  evidence   einc*  the  attorney* 
did  not  authenticate  tnew.     iven   ©0  we  do  not  perceive  how  the 
plaintiff  r&»  prejudiced.      The  I 'ill  I  and   ©tate»*nt»  were  werely 
corroborative  evidence  to   ey^lain   the  purpose  for  which-   th*  checke 
were  paid,     the   ©1  eck.  were  the   menttel   evidence  of   <*•  ©xptmdi- 
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tures  of  th«  3*fen fant  aa*er  th*  preYtoioa  in  tha  contract  is 
Stjaatioa   far  •ooat     «n<i  oapansa  Mi   the  proaecution  »a<i  <3«f  an  to"  if 
th*  Ch&plia  miction. 

Wo  ara  ©f  th*  opinion,  howorar,   that  tte*  Mile  <m*L 
etat«R*nt«  <r«*t  not  h*ar«»y  erl  ■*«**©*,   >im  vera  ?i%ti»t3ibla  without 
tha  *ntfc©«ti cation  of  tha  at  to  may  a  wi  fal&qJtaflU      Hit   litilltlli 
tiaa  ©f  t.Ms  '/u-!*t1."»  fttpltf  on  Ifet  relationship  bptvaon  th*  4  a- 
fan* out   *n*.  Aa^oraon,   th<*  «t}*igr?or  o**  th©  plaint  iff.      Bm  <r.««atlaa 
of   r©l*>.t  IfMtetf  b«tw©*rs   &t   **f«aJl«rit    wv*   mftjffW  boa  not  haoj* 
-U«cua«««!  "by  eouno©!  for  tha  plaintiff.     Froa  tboir  WfjUMIWl  ia  this 
reapaot  a«3  tb©  aut>  arltia*  eital  in  aupport  ©f  tb«dr  arg-raaw-nt ,  it 
*©ttl^   iff  Mi  "by  iaplieation  that  jjfflttll   ti$8  th©  plaintiff  ©onai*i- 
ara«l   g&a  ralatla&aala  betw«*!«  th©  iftftnutfAt  a»^  AnSaraoa   a*  that  of 
a tr angora.      *»  our  ©pinion  tha  i«tf««t**«t  «na  Anderson  v*jr*  jeiat 
a«hr«»t?urars.     By  the  tWWii  of   th©  contract  in  aajwtlia  tkty  w«r« 
•hr%«$«i*  ia  |  Joint  MNfMlalW  in  conn  motion  with  the  Chaplin  liti- 
gation, in  whieb  ©aoh  vn«  to   oh  art  ia  proportionate  mmjUUHlB  Hm 
profit  oa'S   **p«n»a  ©f  tho  Oiplin  litigation.     Tb.*  ^naatUn  at.othar 
a  aor^oration,  way  ©ngag*  in  a  Joint  MfllWffi  is  not  involva^,   as 
Both  th*  d«f«n-)«at     and  th*  pl.>i»tlff  ar«   ralyi&Jk  «psr   th*  r«ai-->ity 
Of  th©  «*atra*t,   +h#  Itgal   *ff*et  of  ---fish   in  oar  opinion  nonet t- 
tKtftfl  th*   nl^rtiff  aa-1  the  e«gr«M««WS   joint  advttr.tar  (era,      ft  Mp 
be   ©tat©*?  tfeat  la  IlMnoU*    ';he  r«l  »  i  MlffttalifW   «*.>.'-.-,©t 

«nt*r  feat*   ■  *a*»M*rtlft»«     &ii&at  *«   ^rt  saa.   'Tftaex-eajr*  Co .  .   157 
111.,   284,    fe*g    *«w   v.    fBllll?!  fllllUlH  JH    I    184    111.,    574,    877. 
But,    ft***3Nllag  to   ttorpa*   J»rla,   14A,   p.    29 S,   %^IVtVNHMHia^g  a 
corporatioa  ha>  ao  pooor  to  «at«r  into  a  psyrfcasrohip,   it  ,?><xy  un4ar 
a  Joint  vontura  with  other*  tronoaot  ?*ny  suoinaae  ^  ich  ie  althia 
tha  aaopo  of  its  lagitlstata  povara  and  tfaoraby  eo«©««  1  labia  aa 
aeaotmt  of  tha  fi-Jaoiary  roiatioa  tnua  ^aatatad," 
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Th*  rule  ic  well   settled  In  11  line  is  that  joint  adven- 
tures,  although  not  atrictly  partnerships,   closely  p'lrtsks  of  the 
nature  of  partnerships,   en 4  are  governed  by  the  rule©  Ms  princi- 
ple! relating  to  partnership*,     ^latex  v.   uee.  M.   ftW>  j  C*,** 
63  111.   Apu.    US,   437j  ftfla  v.   Parson*.   145   111.   App,    436,   438; 
•gdward*  v.   Hudson .  168   111,   App.,    5*1  #    »28.      Tk   the   ssana   eff*ot 
ere  16  H.    C,  X,  .  p.    5001    If  Cy»»   P.   4M. 

The  general  ml*  in  r*%mr*  to    the  admissibility  in 
evidenea  of  partnership  book*  against  partners,   as  stated  by 
Ruling  9MM  law,  is  *that  partnership  books  are  admissible  In 
arisen ce  for  the  purpose  of  shoving  the  state  of  the  partnership 
affairs,   #v#n  when  the  entries  are  la&da  by  one  partner  alone, 
provided  that  the  partners  have   access  to  the  hooks  and  an  op- 
portunity to  object  to  the  entries  in  question**     M  K.C.L., 
section  153,  p.  914.       To   the  same  effect  is  ff  Cyc,   743.      It  is 
also  the  rule  that  in  case  all   the  partners  have  had  free  aooess 
to  the  b^aJcs,   the  entries  in  the  beeks  will  be  doe&ed  accurate  m& 
the  presumption  will  arise  that  they  were  known. to  ©ash  partner. 
3©  Cye,  p.   447. 

In  the  ease  of  Stuar.t  v.  MoKj.ch.oh..  74  111,,  liS,   in 

stating  the  rule  in  INpffPf  to  the  presumption   if  the  correctness  of 

partnership  books  as  between  partners,    the   eourt   said  (p.  124): 

"When  the  causa  was  fcefero  the  master  the  bo.-jks  of  account 
soil  ^tmchwra  wer»  oroduosd  h%fs,T«!  him,   MM  1Wsf6Fi  ■  t  also, 

in  considering  the  exceptions,     Those  bocks  axe  prostates  to   con- 
tain i  true  history  of  fjfet  business,  an  4  a  tame  raaaitfi  of  the 
transactions  between  these  partners,* 

In  the  case  of  Allen  v.   Colt.   6  Kill  (fi.T.),   318, 

speaking  of  partnership  books,   the  court  said  (pp.    321,  322): 

"As  to  the   entry  in  the  books  of  the  defendant*,   they  must 

all  be  taken    to  have  mi   constructive  kno   .      ...     of  it;   and  it 
appears   they  probably  had  knowledge  in  fact.     As  members  of  the 
firm,   they  were  affected  by  the  entry,  whether  m.*de  by  them- 
selvos  or  their  agent  Thornton,     They  must  moreover  be  presided 
to  fctttve  understood  its  true  import.     Indeed,   the  knowledge  of 
their  agent  was,   in  this  respect,    their  o^n  knowledge;   and  the 
jurtg*  was  rlgfet  in  allowing  him  to   explain  the  meaning  of  the 
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antry.  If   HiiW  wae  any  tMng  in  It  which  coul<l  b«*  ccnai^ered 

©bacure.* 

¥e  are  ef  the  ©pir. lar   t?-u     Jag  rule©  relating   to 
psirtnrraMpe,  which  are  alnt  the  mice  governing  ;Jtint  adveatwree, 
ere  sufficiently  broad  to   Justify  the  KJHuiiW  of  the  Mile  m« 
et&tee;enta  in   tha  once  at  bar  m  the  preof  made  by  tbe  audi  tar a 
©f  the  §GtmUt9m%4   together  with  the  teeti&any  of  .ipoor.     And  we 
ere  if   this  opinion  aotwltv.etw.  ling  that   the  natter  of  the  flmpUn 
litigation  waa  ©onduuted  exclusively  hy  the  ;«ef  «mdant  without  me 
active  participation  of  Anderaon.     the  clear  insll cation  ©f  the 
contract  in  oueatlon  if  that  An  ^  <r.f  eon  *  a  ec«»  adventurer,   the  def««H- 
ant,  or  r&ther  S^eor,  ah©   in   f«*et  *aa  the  defendant,   was  ta   ccn- 
duet  CM  Matter  of  the  Chaplin  litie^ti'sa  either  &a  ,<md©r  eon*  a  c©» 
adventurer  «r  in  the  m*twr<?  of  Ande-raen'e  &g«ni.     But  ae  the  law 
of  partnership   if;  a  branch  if  the  lt»*  of  a^eney,    the  fun^ticne, 
rt^hta  an--!  <?uti-.  a  of  pMFtMfffli  in  1  graat  ^eamra  ccsrarehend  theee 
af  a&ente  and  Una  general  rulee  tl  l&e  applicable  ta  ftgenti  lifca- 
t'ia©  apply  to  partner©,  ling  Case  i*«v,  »«ctien  94,  p.   Mat* 
It  |g  the  duty  of  its  agent  t©  gae?  aeecunta  af  the  eaejeet  natter 
©f   the  iAgffney  aa  ta  both  reeeipte  WMH  diafeureeausnta,  and  to  render 
ta  hie  principal  a  full   -mi  eaaiplete  statement  of  Ma  <Ja»linga, 
and  of  the  atat.*  of  tha  accounts,   .supported  by  pr.par  voucher© • 
fi  Corpus  Juria,   section  40a,  p.   738, 

Aniaraoa  teetiflc:-.   that  the  first   time  that  he  ever 
©avr  the.  exhibite  *ao  at    the  trial.     Siuaa  la  lawatertilil       Sa  had 
tha  legal  right  to  inapect  the  bo-ika  and  aueouat©  at  any  tine 
during  tha  progrrsaa  of  tha  Chaplin  litigation.      Share  ia  no   evi- 
dence that  h*  *ae  ever  denied   aeceae  to   the  booka  end  accounte. 
Re  therefore  raust  be  yagoargag  ae  having  approved  by  %oqnieaoance 
of  tha  **&■  and  accounts,       burner' a  aynqytar  ?.  -garner,  ©a  Hi, 
1 ',   31.     Furthers?©  re,   tha  rag***  aho»a  that  all   of  the  ea&ibite 
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wer*  In  the  ponseawion  of  counsel   for   the  plaintiff  from  an  ad- 
journment of  the  nourt  on  Friday  until   court  convened  on  the 
folic  In  ;-r  Monday,   and  that  Anderson  examined  the  exhibits  during 
that  ti*»e. 

Cownstfl  for  the  plaintiff  urge  many  eoeeifi©  objec- 
tion* to  the  exhibits.     The  basla  of  the  objections  i«  tho  Inter- 
nal  evidence  of  the  exhibits  themselves.     *o   evidence  whatever  was 
offered  or  introduced  on  behalf  of  the  plaintiff  dlireetiy  to  im- 
peach or  It  If  tile  any  of  the  exhibits.     The  only  testimony  on 
beh*lf  of  tbe  nlaintlff  waa  0t*v,  of  Anderson,   *nd  hit  testimony 
dees  not  relate   specifically  to  the  exhibits. 

The  first   euectfie  objection  of  counsel   for  the  plain- 
tiff to  the  exhibits  is  in  r*t$*kr&  to  the  woro  "retainer,*  wbien 
appears  on  so®®  of  the  exhibits  and  which  was  used  to  designate- 
*  monthly  paywent  te  Seaburv,  Jiaesey  |  i«ewe  for  legal   services 
in  connection  with  the  Chaolin  litigation.      Coupeei    lor   the  plain- 
tiff eentend  that  are  should  take  ,Judioi?a  notice  that  "there  ie  no 
such  thing  is  a  general  retainer  hilled  Monthly  for  a  single  par- 
ticular la*  suit;*   that  W$  should   take  Judicial  notice  that  re- 
tainer* <*re  of  two  kinds  only  •   "Special  retainers  given  to  secure 
the  services  of  a  particular  attorney  in  a  particular  ease,   the 
retainer  fee  being  $sld,onee  and   for  all,  when   the  attorney  Is 
engaged;"   and   "General  retainer*  given  to   secure  the  services  of  a 
particular  attorney  in  swrv  mi   all  MsVttMM  which  might  arise, 
having  no  reference  to  any  particular  ease,   the  retainer  fee  fc*ing 
paid  monthly  or  yearly,   inasmuch  as  the  engagement  is  Indefinite 
in  duration.*       Counsel   for  the  plaintiff  then  argue  that   *It 
would  he  unreasonable  te  b«lieve  that  the  defendant  wsuld  enter 
into   such  a  monthly    *retainer*   contract  with  Seabury,  I • assay  A 
l»©we.* 


i  m 
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Ire  anewere  to   theee  content!  one  of  counsel   for  the 
plaintiff  are  that  the  real   iasue  ie  whether  monthly  paymente  in 
fact  were  aade  by  the  defendant  to  &eabury,  Jfcaesey  k  JLowe  for  le- 
gal  aervlcea,    ssnd  not  fey  what  name  the  pay&-ntB  worn  designated; 
that  there  le  HTllHiii  HI  b«h>.lf  of  the  defendant  that  the  payaentt 
were  made,   an?   that   thf*re  Is  no  evidence  on  behalf  of  the  plaintiff 
that  they  were  not  MriNl|    «*H  that  even  If  we  tiNft&l  take  judicial 
notlee  that  the  werfl   "retainer*  ha«  only  the  two  meaning:-.  T»hi©h 
counsel  for  plaintiff  have  in-1loat<wl ,  w|  weul*.  not  he  justified 
to  Infer  from  that  fact  alone  that  the  evidence  on  w#hjj.f  of  the 
plaintiff  that  the  monthly  yapnitiil  IWN  m*4*  to  Saahury,  fe*«»ey  & 
lowe  Ml  not    true. 

Ceuneel   for  the  plaintiff  further  IMMftlHMMI    that  the 
monthly  "retainer*  which  wac  pal.-?  to  Seabury,  &aeeey  I  Lowe, 
included  legal  eervieee  for  otbnr  sat tars  beaitfac  the  Chaplin 
litigation, 

tblo   Witgillimi  of  eoaaeel   for  the  plaintiff  le  not 
baaed  on  any  evidence.     On   aro«©«  examination  of  .%eert   counee!   for 
the  plaintiff  "brought  out  th«  fact  that  Seab^ry,  isacaajr  ft  JLowe  rnp- 
recanted  the?  defendant  in  other  ssattara  than  the  Chaplin  i*tiga» 
tlonj  hut  3poer  a tat ad  that  it  waa  not  hie  tmderetaiHinr.  that  the 
retainer  lnoladed  legal   cervieae  fo**  other  ©attara  Him  the  Chap* 
H«  litU-atloa.      There  is  no  evt<?eraa  on  behalf  of  the  plaintiff 
that  the  monthly  "retainer,*  whloh  wae  **al*   to  Seahury,  kaeeey  * 
i.owt,   included  legal   aervieee  for  etber  aattere  than  the  tiba-plia 
litigation. 

Counsel    for  the  plaintiff  central   •That  face   an*   lie- 
bureeiaenta,   page   to  fcueller  A  **£*§ li   in  191«  w«»re  not   eolely  for 
the  Chaplin  Igtlfitga  but  includes  ether  matters.  *     $o  evl-*an.ea 
wae  off  r«o  by  the  plaintiff  in  this  reepeet,   and  feflcf  is  nothing 
in  the  evidence  on  behalf  of  the  defendant  which,  in  osir  opinion, 


•  ■  I    am  .. 
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wcmlT   ,1w«tlfy  the   conclusion   rtf   MMRNMi    >*©r    the  nlriiutiff. 

Jmmfl    for  HM  pSj&R%tf¥   MM&0RI   that  »  teiegTa*   re* 
ferred  to   ae  the  "Sfcapren  tel  ngttm*  war,  Nil  e.fl*iifitsihlr  in  pr|4©n«*t 
Thi»  telegram,  *>!©*    VM   sent  tot  A&fiFW©  Wright,  fc#l  Angles,    Wkt©> 
fomia,    from  IkUmftg   If  p©  foil©?©*      *fcr.   Spoor  out  ©f  city, 
tetter  will  ree©iva  attention  ©ft  return  few  Say*,     £•   khogren, 
»a«r©tarw.  *       In  the  order  i«  whiah  the  asaialta  war*  li  tr>.;->.e©d 
thi©   til  mill  follow*  •  letter  from  Wright   to   ^iliflM  ml  w&»  j>rofc&bly 
in  answer  to   that  letter.     Tha  t«l  *gra»  wa»  never  offer*?,  »y  the 
defer^ant   «*»  a  separata  ite»  of  evidence.      Tfc*  objection  ©f  the   trial 
attorney   )'er  the  nlaJntiff  t©  the  telegram  wa«  jse*d©   *.fter  the  agree- 
ment ha^  been   entered  into  JffHtaNMI   the  triel  attorney  a  that  all   of 
the  e*hibite  ehoul.-'  he  coneilftfed  a*  having  heer*   identified  and  ©f- 
f^rn^.  In   fff&MMMti     Irar.tin    f    for  the  VA&«  of  iffpllMtttj   th-*t  the 
talegraa  *a»   a-lraitter!   in   MtliWfffl  i*<f*r ' -fuerly,    the  harml©©?,   insig- 
nifteaat  MelUHI  ©f  the  telejfram  is  aa  a-hwiau©  Hist  W9  ©annat  Velieva 
that  counsel   far  this  plaintiff  serl-raaly  contend  that   the  error  would 
const itnte  reveraibla  arr^r. 

Ctotinaal   for  the  platatlff  maintain  that   "tke  rani  t  tan  c« 
advices  ©ere  not   a<-iiat»aibla  in  awidano*.'* 

2h©  evidence  ritopMi  Hw|  when  i  gteMkfc  ^'aa  is ,*a a  cm 
original  voucher  and     a  duplicate  voucher  were  ale©  aada  out.      The 
original  voucher  HM  ©*nt  with   the  check,      The  tap&ftesi*  Toucher  waa 
kept  in   the   file©  ef  the  def*r4nnt.      C©u*»*l   for   the  plaintiff  eon- 
tend  that  the  ratslttanna  vouchers  were  eelf-seretng  el  at  •**&*•■     *• 
think  that  the   contention  to  without  merit.      ffHa   check©  ©eastituted, 
the  evidence  of  the  IsqNM  •*<*  i-tre©  WN   KM  eheaka  are  not  ©b.^etiH.  ta 
by  immt    fnr  the  ©Xntntiff.      Th*?   ffWa4.ttWiCt  vouchers  V«*g  not   uvi- 
dance  ©f  any  fotpen-uturee,  hut  were  merely  Mit  out    a*  A  Matt©*  of 
h©okkeeT)ir?g.     Fnrtherrsora,   the  re^ittsaaa  vwHuKm  -  ere  not  aalf- 
MPTftei  ©tat exeats  a©  between  ©tranter©,   hut  were   iiwf  i©t  e1©j  ia 


mi 
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•ViiflMNi  ae  part  if  t*«  reear<?»   relating  to  the  joint   adventure  in 
wMe*   the   f*el>r 'wt   »Kd  An^oraon,    the    plaint  if  f*e  asMf.:*©*,   w«r« 
eo-elrent'rrert. 

Counsel   for  the  plaintiff  contend  that   -the  altera- 
tions, natea  a?H   arithmetic*  whie*  appear  on  stoma  of  tha  exhihite 
ehoold  h*Y<»  been  explained, 

A  stjffleisnt  anaarar  to   this  objection  ie  that  the 
©amotion  KM  not  laade  on  tha  trial*     Th*   rul©  requiring  an  applana- 
tion of  alterations  on  a  dee-saant  offered  in  evldtnoa,   is  that   if 
tn©  alteration©  are  natarial.  Hat  party  offering  the   doeuiaant  «ay  be 
require-   to   explain   the  alteration*  satisfactorily  to   the   court  be- 
fort  tha  doeursant  will  tea  admitted  in  or  i  dance.     JBMj  v.  City  of 
Chicago.   289  111.,    *18,    f£0. 

eptir*aol   fo*  the  plaintiff  contend.©  that  cartatn  l*ttara 
written   to  th*  defendant  by  Beahury,  Seab-.'ry#  Vaaeay  &  X.r»«a,  and 
Wrt#M,    should  not  have  been   admitted  in  evidence  far  the  reason  that 
the   ai^nature.s  |i    DM  l-tt«*r«  -were  net  ©roved* 

tl»a  ooBtonts  of  aft*  ef  the  letters .  aha*  that  thsry  r«- 
lata  to  the  Chaplin  litigation.      ?©r  that- reason  va   t&iisfc  that  tha 
letters  v**re  ?via*ibla  in   evi"«na*  as  wart  ©f  fcae  records  in  tha 
Jolat  sdvsnturs  in  *hiob   the  def  |    and  Aadaraw ,  tha  assignor 

of  tha  plaintiff,  *t>r*  interested  aa  eo- adventurers. 

The  itaos  in  WgiWfH    to  the  expanses  of  Spoor  an1  8na&n* 
ghaa  are  spjeetad   to  ay  oouaaal    for  tha  plaintiff. 

Itt    *    ink    U,it    the   **;■  ti.-vjny   of   .iptv-r    ON      rs.       .*„■:?    in 
r©gerd   to   ihoos  iterea  justified   their  aliowanea.     There  la  ao  tft* 
danoa  in  tha  record  contrary  to   tha  testimony  of  jglQaW  MM  nra.  Harris 

It  is  objected  by  eownsal   far  tha  plaintiff   that  tha 
Jvry  aera  allowed  t©  hay*  the    exhibit©;    that  eo*«  of  tha  it  ana 
■Iatn»t  ae  part  of  tha  aat-off  of  tha  plaintiff  w*»©   checked  in  rod 
inkj    that   sons  of  the  exhibit©  contained   Kens  that   did  not  cenati- 


-3P- 


tute  part  of  Uid  Anflnl  of  aet-eff  of  the  plaintiff;    »h»;  the  Uury 
ware   eonfuand  hy  th«  Rittes  of  ttSM   ?3thloita. 

2h«  answer  It   HMHM  ohj^etiona  1«  that  the  exhlelta 

wern  given  to   ttW  4ury  at  the  e^piiuit  reijufcefe  nf   the  trial  att^rney 
far  the  plaintiff .     ^Furthermore,    in  regard   Mi   the  itasas  a^t   claiwe* 
a*  part  of  the  defendant 'a   ^et-off,   it  was  *xpr'*e«l7  ftgJNMMI  in   the 
presence  e      tne  jury  Hist  tkd-«#  ites&e  <JW>^4  nofc  b*  ullowe^j   *mi 
the  verdict   »f  the  jury  in-3iaat«a   thttt   ih«y  ware  not   ail»w«4. 

Counsel   for  the  plaintiff  maintain   Hunt   *fch.«    fury  had 
no  right  t«.  diaregarv?    th*  uncontradicted  test  |£  An  hereon.  * 

The  testimony  of  Andersen  w»e  not   cUreatly  oontraoiioted,  but  bis 
tastinany  *»»  contrary  to  the   evKensa  on  behalf  of   Man   &#f«8tl«tft« 
*•   attach  littie  WMJ0MI   to  <m,IHf«aH*l   t iWTl  1tW|$Hj| ,      S|a   t*ati»ony 
was  indefinite  and  unceneinelng.     tt>   lag    (WsatinM  whether  ha  had 
»nid  all  of  hia  «h<*r*.«  of   iiia  expenses,   cost*  HMl  at InSltagr *»  fata 
in   Net    -hwylin  litigation,  tot  stated  that  be  had,  hut  614  seat  know 
the  exact   amount,      in  sisssar  to   ks  tfefttmigi  whether  be  could   state 
the  approximate  wbount  he  replies,  '*!   t  .ink  the  a^frtmtinnts  fcseunt 
wae  eonsvthing  ••  »y  ehare  of  around  fifteen  or  ststsan  ttwnun 
dollars,   I  think   thai  vae  on  the  bouka  at   fttag   time  when  -we  want 
into  that  contract**     Anderson  dirt  net  pro  luce  mj  e^tcka  or  re- 
ceipt* to  corroborate  hie-  lililtiMilgf  4 

Cenneei   far  the  plaintiff   tWitf  6  that   "the   ig]  Rg't 

u»antverls«d    sat  tl  orient  ef  the  ifltllgita  litigation  r?l*«a«ed  the 
plaie.tl.ff,   aa  An<**vreen*a  aa-signee,   of  its  pbli^tisn   to  pay  49  »*r 
sent  of  the   soat  Mil  esfrenae  of  the  prosseutien   and   defenaa  there* 
•  f|*  that  'authority  to  preaaoutg  or  defend   Bw«t  net  Include  au- 
thority t©  settle. ■ 

^e  do  not  think  that   the  *ettientar.t  gf  Ifeg  Rfcto&ftt 
li.iKt.tion  by   the  defendant  wm  unauthorised.      In  oar  opinion   the 
ilflHlintft  had  innlled  power  un^er  the  dontrant  4«   Go«tror-rey, 
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either  «.•   IMflWrt    or   (MNIltfyflllllil    •*  Anl«?R3i:,    the   iifti«?ti*   of 

tint  plaintiff,   t«  iittlLi  tffei  '>-«?»lin  litl.atlan.   &»  a  e^-'id  venturer 

•  f  the  |jf iiiMrt ,   Afl-f^rBorj  vs«   <*n  *:  1  *1  "H   |e   take  |MMft    li    the  b*0~ 

IgMMttt  e*'  ttMl  enterprise.      N  QpVg  p,    446.         however,  he  l%ft 
the   entire  HIMnill>J|tW«lHt   if  UM  h$*li*«0   to   the  ftifej  ad  mnat 

be  conei^ere*  ^e  iMertSj  aeffliwi  eeee*  In  the  settlement. 

It  in  coctendetf  "by   MNKJM&   fit   $tli  g&aiftl     El        at 
•the  erase  jWsrafailtiliW  ef  %cer  hy  tfci  f»ffii&  at-srr.cv   for  the 
plaintiff  HMi  nndiily  refctr*.  ft***.  * 

It  ie  h*tr*ly  R*r,es*afy  tc   rite   toll&ilitlii  In  sup^ert 
ef  the  fa»iliar  rule  Kbit  fekl  lit&tlftli  to  It   al.iO*'*d  en.  eroet- 
tirwritnnttw  rests  larrely  tl  Umi  ll»f»«MiH  of  Huft  trial   nuft, 
5ffi4  that  a  ,$*H#siePt  will  not  he  reverses  unless  it  |fi   clear  that 
the  «li«eret1sn  has  **t»n   ahnee**.      Br^nn^igt  ▼,    C^rt  ^rvllffr   ~oft,l    $ft,.. 

341  ni.,  #io,  |ttj  ^yf^),|ltol^„f?g.  v.  Orxsjh,  tttf  ISU,  4oo, 
tftf,  469,     ft)  the  ftUNi  g|  bar  w*  «!a  net  think  that  tilt  cagrt 

atomse*  It*  ^iseretien. 

fh#  fi»*,i  nwt^wtiflss  ©^   ■       i»i  for  ih#  si  ai*  tiff  is 

that  "the  exewnsas  ef  the    •e»rv«a *  |£tlg£.tl<MI  *.,<re  n#$   g   -.-.    r 
matter  fer  set-eff,*  far  the  reason  that   tfca  »«,it  In   r-.spset  if 
the    *Carm«»*  matter  hurl  beet*  .tis-iesii  her  Sfl  !**§$  lr; 

enntroTer«y  **■  Myitis1  Into;    Mil   that  'the  yeMraet   covered  only 
*»eh  suits  as  were  piftgldftg  M  tl-"    Itttft*  jtf   &«   contrast. 

The  clans*  if  %i<e  eeittraet  relief  on  fey  ttttHMll  for 
the  plaintiff  is  Mi  folle-ers;  "C*st  MM  fftgHttM  tJl  the  pax-tecu* 
tie»R   ana  ief*n«e  of  &«y  «&4   all   sultn  at  1««»  »©w  gf 

4»t«  of  )>;«y  STth  ar  fWrtmw  tv,«i?<»to  in  Hhk  P**#jf*a   «. 
court!  betwe«n   Charles  Chj»r>l!n   «M  JMli<IHJ   ^Il«i   Iff,    ti,      ( th« 
•Sef en^ftRt.)"  In   th«   ^rst^iet   ^n  trri.ttan    th-ra  ti  no   ti      |  toe- 

t*«en   the  mv$9   *m&Wtfmtf   mi  *^at»,"  h^t  e«;«iae~    r«»  tlli  p&B&a* 
tiff  eenten*?  that  there  ehewl.?  he  an-i   that  wiv    ailib  Mii««HiiiN 
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the  contract   contemplate*  only  ^ii«»lin  litigation  that  wa*  pending 
on  the  dat  ■    el'  the  contract.     We  do  net  adopt  the  coR»tru©tion 
which  counsel   t'er  the  pJaintiH'  contend  should  he  $!▼*»  to  the 
clause   in  gu sit ion.      In  our  opinion  the  clsmee  Included  all  of 
the  Chaplin  litigation  either  pending  or  disposed  of  on  the  date 
ef  the  contract. 

Far  the  reasons   stated  the  fwlgMWl  of  the  trial 
eenrt  in  affirmed. 

A31?  HUT    . 

natehett,  .P.   J.t  and  Be-Surely »   J. ,  concur. 


,' 
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7/  >A      Vr  A  TERM  OF  THE  APPELLATE  COURT, 


V3J2 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  seventh  day  of 
April,  in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  twenty-five,  within  and  for  the/  Second  District  of  the 
State  of  Illinois:  /> 


Presert--The  Hon.  NORMAN  L.  JONES,  Presiding-  Justice. 
Hon.  AUGUSTUS  A.  PARTLOW,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
JUL  the  opinion  of  the  Court  was  filed  in  the 

•Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to  wit: 


Appeal  from  the  Circuit  Court 
of  Knox  County, 


7457  Agenda  15. 

Richarfl  T.  Collins, 

appellant, 
vs. 
Harry  E.  Parker,    Jr.,   Ifinnle 
IT.   Ohls  and   Charles  L.   Ogden,  240  A        67*7 

appellees, 

Jett,    J. 

Richard  J.  Collins,  appellant,  filed  a  "bill  to  foreclose  a 
mortgage  on  certain  real  estate  in  the  City  of  Galesburg,  Knox  County, 
Illinois.   Appellee  Charles  L.  Ogden,  answered,  and  filed  a  cross 
hill  hy  leave  of  the  court.  All  defendants  were  defaulted  except 
Ogden.   The  cause  was  referred  to  the  Master  in  Chancery.   The  Master 
filed  his  report  and  recommended  that  the  cross  hill  of  Charles  L. 
Ogden  he  dismissed  for  rant  of  equity;  that  the  original  hill  filed 
hy  Richard  J.  Collins  should  he  dismissed  for  lack  of  proof  of  owner- 
ship of  the  instrument  sued  on.  Objections  were  filed  to  the  report 
of  the  Master  and  overruled,  and  said  objections  were  allowed  to 
stand  as  exceptions  to  the  said  report  of  the  Master.  The  chancellor 
entered  a  decree  dismissing  the  original  bill  filed  by  the  said 
Richard  J.  Collins  for  want  of  equity  and  also  dismissed  the  cross 
bill  of  Charles  L.  Ogden  for  the  same  reason.  Richard  J.  Collins 
appealed  from  the  order  dismissing  his  bill. 

For  the  purpose  of  this  opinion  the  appellant  hereinafter  shall 
be  called  complainant,  and  as  no  one  claims  to  have  any  interest  in 
this  proceeding  on  the  part  of  appellees  except  appellee  Ogden,  he 
will  be  referred  to  as  defendant. 

It  appears  that  Richard  J.  Collins,  complainant,  on  May  IE, 
19E3,  filed  his  bill  in  the  circuit  court  of  Knox  county  alleging 
that  on  or  about  July  10,  1897,  Kate  L.  Parker,  late  of  said  county, 
and  Harry  E.  Parker,  Jr.,  her  husband,  being  indebted  to  0.  f.  Price 
in  the  sum  of  $1, 000.00,  made  and  delivered  their  promissory  note 
of  that  date  for  said  sum,  due  two  years  after  the  date  thereof 
with  interest  at  the  rate  of  seven  per  cent  (7$)  per  annum.  To  secure 
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said  note  the  said  Kate  L.  Parker  and  Harry  E.  Parker,  Jr.,  executed 
a  mortgage  and  conveyed  to  0.  F.  Price  certain  real  estate  situated 
in  Knox  county,  namely,  Lot  1,  Block  10  in  Gale's  Second  Addition  to 
the  City  of  Galesburg;  that  said  mortgage  wes  duly  acknowledged  and 
entered  of  record.  Default  having  been  made  in  the  payment  of  the 
note,  complainant,  possessor  of  the  note  and  mortgage  filed  his  bill 
of  complaint  with  the  result  as  above  indicated.  • 

It  appears  that  Charles  L.  Ogden,  defendant,  claimed  to  be  the 
owner  and  possessor  of  the  lands  and  premises  described  in  the  mort- 
gage given  to  secure  the  said  note  and  that  he  contested  the  right  of 
the  complainant  to  a  decree  of  foreclosure.  His  cross  bill  was  dis- 
missed, and  he  did  not  appeal  from  the  order  dismissing  it.  He 
argues  only  these  questions  in  opposition  to  the  contention  of  com- 
plainant . 

.£.  Does  the  possession  of  the  note  and  mortgage  by  appellant, 
aafl  }*is  introduction  of  them  in  evidence  without  any  explanation  as 
to  when,  where,  from  whom  and  for  what  consideration,  if  any,  he  ac- 
quired them,  constitute  a  prima  facie  case  upon  which  he  can  sustain 
his  bill? 

2.  Has  the  statute  of  Limitations  run  against  the  note  and  mort- 
gage? 

3.  Waa  error  committed  in  refusing  appellant's  motion  for  leave 
to  re-open  the  case  for  the  purpose  of  introducing  additional  testi- 
mony? 

The  principal  question  involved  in  this  proceeding  is  as  to 
whether  or  not  it  is  shown  by  the  evidence  that  the  complainant  is  a 
legal  holder  and  owner  of  the  note  secured  by  the  mortgage  sought  to 
be  foreclosed.   Complainant  contends  that  he  became  the  owner  and 
possessor  of  said  note  by  the  indorsement  of  the  same  to  him  b; 
E.  B*  YJade. 

The  abstract  shows  that  the  following  stipulation  was  entered 

into: 

"It  is  hereby  stipulated  and  agreed  by  and  between  the  said 
complain;  nt  and  the  defendant,  Charles  L.  Ogden,  b  their  respective 
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solicitors,  that  Laura  S.  Price  and  Laura  Price  Moore  named  on  the 
back  of  the  note  sued  on  in  said  cause  and  secured  by  the  mortgage 
therein  sought  to  be  foreclosed  was  one  and  the  same  person. 

It  is  further  stipulated  and  agreed  by  and  between  the  said 
parties,  that  the  said  note  was  assigned  and  delivered  by  the  legal 
holders  and  owners  thereof  to  one  E.  B.  7  ade,  who  is  named  on  the 
back  of  said  note  as  the  assignee  thereof,  and  that  the  said  E.  B. 
ade  thereby  became  and  was  the  legal  holder  and  owner  of  said  note. 

It  is  further  stipulated  and  agreed  that  the  name  "E.  B.  'ade", 
appearing  on  the  back  of  said  note,  in  the  right-hand  corner  thereof, 
is  in  the  hand-writing  of  E.  B.  ade,  and  that  the  original  note  and 
mort  age,  together  with  all  indorsements  thereon,  shall  be  consider- 
ed as  substituted  for  the  copies  thereof  heretofore  offered  in  evi- 
dence by  •ounsel  for  complainant,  subjedt  to  the  right  of  defendant 
Ogden  to  object  to  such  offer  as  hereinbefore  observed  in  the  record", 

The  record  discloses  that  the  note  and  mortgage  in  ciuestion 
were  in  the  possession  of  complainant  and  were  offered  and  admitted 
in  evidence.   It  is  the  contention  of  complainant  that  the  possession 
of  the  note  is  prima  facie  evidence  that  ho  is  the  owner  and  holder 
thereof.  Ransom  vs.  Jones,  1  Scam.  293. 

In  the  case  of  Curtis  vs.  Martin,  20  111.  557-577,  the  court 

among  other  things  said: 

"The  ninth  instruction  was  properly  given  as  the  principle 
that  the  holder  of  a  note,  when  there  are  no  circumstances  of 
suspiaiion  of  mala  fides, is  presumed  to  be  the  legal  holder 
and  owner.  This  principle  is  too  familiar  to  require  dis- 
cussion or  authority." 

In  the  case  of  Jewett  vs.  Cook,  81  111.  263,  the  court  said: 

"Baldwin  holds  a  note  of  Mrs.  Stark  given  for  the  goods,  how, 
or  of  whom  he  obtained  it,  or  what  he  paid  for  it,  is  not  shown. 
I  e  cannot,  however,  presume  he  obtained  the  note  dishonestly, 
without  proof,  neither  can  it  be  presumed  he  did  not  pay  value 
for,  or  did  not  own  it;  but,  on  the  other  hand  the  possession 
of  the  note  was  prima  facie  evidence  of  ownership." 

In  First  National  Bank  of  Princeton  vs.  Picklin,  185  111.  App. 

381-582,  the  court  said: 

"Where  the  execution  of  a  note  is  not  denied,  the  note  when 
offered  in  evidence  makes  a  prima  facie  case  for  plaintiff, 
including  the  fact  of  plaintiff's  ownership." 
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The  execution  of  the  note  "being  admitted  by  the  answer  of 
the  defendant  and  there  being  no  plea,  verified  or  otherwise,  deny- 
ing the  assignment  of  the  note,  complainant  was  not  required  to 
prove  the  maker's  or  payee's  or  assignee's  signature,  hut  the  assign- 
ment thereof  was,  in  the  absence  of  such  plea,  admitted.   Astry  vs. 
Fox  River  Distilling  Company,  182  111.  App.  340. 

The  right  to  the  possession  and  beneficial  interest  in  an 
unendorsed  negotiahle  paper  may  pass  by  manual  delivery  of  the  paper, 
and  in  the  absence  of  testimony  tending  to  disapprove  that  the  notes 
were  delivered  the  presumption  will  obtain  that  one  in  the  possession 
of  such  paper  came  rightfully  into  possession.  Martin  vs.  Martin, 
174  111.  371-374. 

There  is  no  evidence  that  tends  to  show  that  the  complainant 
did  not  Come  into  possession  of  the  note  and  mortgage  honestly. 

It  is  conceded  that  5.  B.   ade  had  been  the  legal  holder  and 

owner  of  the  note  in  controversy  and  that  his  signature  appears  on 

the  back  thereof.   The  following  also  appears  on  said  note: 

"For  a  valuable  consideration  I  hereby  assign,  transfer 
&  sell  all  my  right,  title  and  interest  in  and  to  the  within 
note  and  the  mortgage  which  secures  this  note  to  Richard  J. 
Collins,  without  recourse  to  me. 

Dated 'Dec.  2/l0. 

Int.  pd.  to  Jan.  10/09" 

and  at  the  right  of  the  assignment  appears  the  signature  of  E.B.  'ade. 

A  photographic  copy  of  the  note  shows  the  exact  situation  of 
the  endorsements.   The  defendant  insists  that  the  signature  of  r ade 
was  not  to  the  assignment  hut  simply  to  the  statement  that  interest 
was  paid  to  Jan.  10/09. 

It  is  the  contention  of  complainant  that  on  account  of  the  crowd- 
ed condition  by  reason  of  the  indorsements  on  the  instrument,  there 
was  no  room  on  the  part  of  the  note,  where  the  assignment  to  him  was 
written  for  the  signature  of  ade  and  that  ade  wrote  on  the  bottom 
of  the.  next  column  and  immediately  opposite  the  written  assignment 
his  signature  including  the  date  to  which  the  interest  was  paid, 
hen  a  signature  is  so  placed  upon  an  instrument  that  it  is 
not  cleaj&^in  what  capacity  the  person  making  the  same  intended  to 
sign,  he  is  to  be  deemed  an  indorser.  Section  17,  Sub. -See.  6, 
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Chapter  98  J.  &  A.  Illinois  statutes,  Par.  7656. 

A  person  placing  his  signature  upon  an  instrument  otherwise 
than  as  maker,  drawer  or  acceptor  la  deemed  to  be  an  indorser,  unless 
he  clearly  indicates,  by  appropriate  words,  his  intention  to  be  bound 
in  some  other  capacity.   >;ec.  63,  Jhap.  98,  Par.  7702  J.  &  A.  Ill- 
inois Statutes. 

There  is  no  question  but  that  E«  B.   ade,  the  assignee  and  legal 
holder  and  owner  of  said  note,  placed  his  name  upon  said  note,  and  in 
doing  so,  it  is  clear  thtt  he  did  not  do  so  either  as  maker,  drawer 
or  acceptor.   Therefore,  under  said  Sec.  63,  he  is  deemed  to  be  an 
indorser,  and  if  such  indorsement  is  in  blank  (having,  as  is  claimed 
by  the  defendant  no  reference  to  the  written  assignment!,  then  under 
the  law,  complainant,  being  in  possession  thereof,  is  the  legal  hold- 
er and  owner  of  said  note. 

The  complainant  was  not  required  to  make  proof  of  a  considera- 
tion paid,  for  the  note  and  mortgage  in  order  to  make  out  a  prima  facie 
case.   First  National  Bank  of  Princeton  vs.  Picklin,  supra. 

It  is  insisted  by  the  defendant  that  the  Statute  of  Limitations 
has  run  against  the  note  and  mortgage  and  for  that  reason  complainant 
is  not  entitled  to  a  decree. 

The  question  of  the  right  of  action  of  complainant  being  barred 
by  the  Statute  of  Limitations  although  pleaded  was  not  passed  upon 
by  the  master.  It  is  quite  evident  that  the  question  was  not  argued 
before  the  master  as  he  made  no  finding  thereon.  The  record  fails  to 
show  that  any  objection  was  made  by  the  defendant,  to  the  report  of 
the  master  on  account  of  a  failure  to  make  a  finding  on  the  question 
of  the  statute  running  against  the  said  note  and  mortgage. 

Section  11,  of  the  Limitation  Act  must  he  construed  in  connect- 
ion with  Sec.  16,  applicable  to  promissory  notes,  and  the  mortgage 
will  not  be  barred  until  the  debt  is  barred.  Kraft  vs.  Holzmann,  206 
111.  548. 

If  the  debt  ha3  been  kept  alive,  the  Statute  of  Limitations  is 
no  defense  to  the  foreclosure.   Met calf  vs.  Metcalf,  219  111.  App. 
96-106. 
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The  record  disloees  that  on  December  2,  1918,  the  defendant 
Harry  E.  Parker,  Jr.,  in  writing,  indorsed  on  the  note,  mud.e  a  new 
promise  to  pay  the  same  and  signed  his  name  to  the  new  promise  so 
made  in  -writing. 

If  any  payment  or  new  promise  to  pay  shall  hove  "been  made,  in 
writing  on  any  hond,  note,  etc.,  or  other  \  ritten  evidence  of  in- 
debtedness, within  or  after  the  said  period  of  ten  years,  then  an  sb 
action  may  be  commenced  thereon  at  any  time  within  ten  years  after 
the  time  of  such  payment  or  promise  to  pay.  Sec.  16,  Chap.  85,  111. 
Stat.  J.  &  A.  Par.  7£11. 

The  above  are  the  only  material  questions  discussed  by  the 
defendant  in  opposition  to  the  contention  of  the  complainant. 

Although  the  defendant  Ogden  made  a  claim  in  the  court  belo?; 
of  some  interest  in  the  real  estate  involved  herein  he  has  not  seen 
fit  to  present  any  argument  in  support  thereof  in  this  court. 

e  have  carefully  examined  the  argument  presented  anc  the 
authorities  cited  and  are  of  the  opinion  that  the  court  erred  in 
dismissing  the  original  bill.  The  evidence  discloses  that  the  com- 
plainant made  out  a  prima  facie  case,  which  has  not  been  overcome. 

The  decree  and  order  of  the  circuit  court  is  reversed  and  the 
cause  remanded  with  directions  to  the  court  to  enter  a  decree  in 
favor  of  Collins,  the  complainant,  on  the  original  bill. 
Reversed  and  Remanded  with  Directions. 
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STATE   OF   ILLINOIS,  1  oa  _    ,      .    ,  ,,*«*•         At 

SECON  D  DISTRICT        J  I,  Justus  L.  Johnson,  Clerk  of  the  Appellate  Court,  in  and  tor 

said  Second  District  of  the  State  of  Illinois  and  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing   is   a  true  copy   of  the — 


of  the  said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  they 
seal  of  the  said  Appellate  Court,  at  Ottawa,  this — 22S     *4r\ 

day  nf  ^'Ow/ZLi- in  the  year  of  our  Lord  one 

thousand  nina-Mjldred  and  tw^nty_^^^ 


(59167—500-11-21) 


wft-yuAt-C 


Clerj/ofjhe  Appellate  Court. 


.' 


AT  A  TERM  OF  THE  APPELLATE  COURT, 
/ 

legun  and  held  at  Ottawa,  'on  Tuesday,  the  sixth  day  of 

October,  in  the  year  off  our  Lord  one  thousand  nine  hundred 
and  twenty-  f  ive  ,>wi  thin  and  for  theygfecond  District  of^the 


State  of  Illinois:  2  40  I. A.  67  7 

Present--The  Hon.  NORMAN  L.  JONES,  Presiding-  Justice. 
Hon.  AUGUSTUS  A.  PARTLOW,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Error  to   the   Circuit   Court 
of  Rock  Island   County, 


w 


75   </7 

Hannah  I.  Erickson, 

Plaintiff  in  error, 

VS. 

Equitable  Life  Assurance  Society  * 
of  the  United  States,  a  corporation, 
Defendant  in  error* 

Partlow,  J. 

Plaintiff  in  error,  Hannah  L.  Erickson,  began  suit  in  the  cir- 
cuit court  of  Rock  Island  county  against  defendant  in  error,  The 
Equitable  Life  Assurance  Society  of  the  United  States,  upon  a  con- 
tract or  policy  of  insurance  on  the  life  of  Hjalmar  C.  Erickson. 
Defendant  in  error  filed  the  general  issue  and  two  special  pleas. 
A  general  demurrer  was  overruled  to  the  two  special  pleas.   The 
general  issue  was  subseouently  withdrawn,  plaintiff  in  error  elected 
to  stand  by  her  demurrer,  judgment  was  rendered  against  plaintiff  in 
error,  and  a  writ  of  error  has  been  prosecuted  from  this  court. 

The  amended  declaration  charged  that  on  March  4,  1902,  defendant 
in  error  delivered  to  Erickson  a  writing,  commonly  called  an  insurance 
contract 9   which  was  set  out  in  haec  verba.   The  material  provisions 
of,  the  contract  are  sections  3  and  9,  and  a  clause  was  stamped  on  the 
contract  by  a  rubber  stamp  and  contained  some  written  matter. 

Seotion  3  is  as  follows:   "Occupation,  Residence  and  Travel.  There 
are  no  restrictions  under  this  contract  upon  travel,  residence, occupa- 
tion, military  or  naval  service,  excepting  for  one  year  from  its 
date- of  issue,  during  which  time  travel  or  residence  in  rexico,  or 
the  Torrid  Zone,  and  engagement,  occupation  or  employment  in  blasting, 
mining,  submarine  labor,  aeronautic  ascensions,  the  manufacture, 
handling  or  transportation  of  inflammable  or  explosive  substances, 
service  upon  railroad  trains,  or  in  switching  or  coupling  cars,  or 
on  any  steamboat  or  vessel,  will  render  this  contract  void,  and  ex- 
cepting military  or  naval  service  in  war,  which  is  at  all  times  subject 
to  and  permitted  only  in  conformance  with  the  provisions  of  section 
4  belowe" 
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Section  4  is  quite  lengthy  and  related  to  service  in  time  of  war, 
which  we  do  not  think  material  in  the . termination  of  the  Questions  at 
issue* 

Section  9  was  as  follows;   "Incontestibility.  -  This  contract  shall 
"be  indisputable  after  one  year  from  its  date  of  issue  for  the  amount 
due,  provided  the  installments  are  duly  paid." 

The  contrret  was  signed  at  the  bottom  by  the  president.   Then  fol- 
lowed the  clause  which  is  in  controversy  in  this  case.   This  clause  is 
stamped  on  the  policy  by  a  rubber  stamp,  with  a  blank  space  for  certain 
writing,  and  for  convenience  we  will  refer  to  it  as  the  rubber  stamp 
clause.   It  is  as  follows:   "It  is  hereby  provided  that  railroad  train 
service  in  any  capacity,  excepting  round  house  work,  will  at  all  times 
render  this  contract  null  and  void  unless  permission  is  first  obtained 
from  this  society  and  the  extra  premium  reauired  is  paid."  And  below 
are  the  initials  -  "W.  A.  R." 

It  appears  from  the  declaration  and  from  the  application  of 
Erickson  that  at  the  time  the  policy  was  issued,  he  was  employed  as 
a  wiper  in  e   round  house. 

The  declaration  further  alleged  that  by  said  contract,  in  con- 
sideration of  the  payments  by  Erickson  of  $65*09,  and  a  like  sum  on 
February  19  each  year  thereafter  until  February  19,  1922,  defendant  in 
error,  upon  surrender  of  the  contract  at  that  time  if  the  same  was  then 
in  force,  promised  to  deliver  to  Erickson  a  twenty-five  year  bl   regis- 
tered gold  bond  of  seid  defendant  in  error  for  SlOOO. ,  and  in  event  of 
the  death  of  Eriokson  within  20  years  of  the  date  of  the  contract,  pro- 
vided all  the  installments  had  been  paid,  any  annual  installment  fall- 
ing due  after  said  death  should  be  cancelled,  and  the  contract  should 
mature,  and  upon  proof  of  death,  the  defendant  in  error  was  to  deliver 
the  gold  bond,  or  in  lieu  thereof,  pay  the  equivalent  Of  said  bond  in 
cash  to  Augusta  J.  Peterson,  the  mother  of  Erickson,  if  living.   If 
she  was  not  living  at  that  time  the  payment  was  to  be  to  Erickson1  s 
executors,  administrators  or  assigns.   The  cash  value  of  the  bond  at 
the  death  of  Erickson  was  to  be  $13Q0«   It  was  further  alleged  that 
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Erickson,  in  his  lifetime,  paid  all  the  amounts  due,  and  performed 
all  of  the  conditions  of  the  contract;  that  he  died  on  Jlarch  £,  1907, 
that  plaintiff  in  error,  who  was  his  widow,  made  proof  of  death}  that 
the  contract  was  in  full  force  and  effect  at  the  date  of  the  death  of 
Erickson  and  by  means  thereof  defendant  in  error  became  liable  to  pay 
plaintiff  in  error  the  bond,  or  $1300*  in  lieu  thereof,  with  interest 
at  5fo  per  annum  from  May  1,  1907. 

The  second  count  of  the  declaration  was  the  consolidated  common 
counts. 

The  second  special  plea  alleged  that  it  was  provided  in  the  con- 
tract that  the  privileges  and  conditions  stated  on  the  second  and 
seventh  pages  should  form  a  pert  of  the  contract  ss  fully  as  if  recited 
at  length  over  the  signatures  affixed;  that  on  the  seventh  page  was 
the  rubber  stamp  clause  with  reference  to  extra  premium  in  case  of 
railroad  service,  as  above  set  forth;  that  contrary  to  the  provisions 
of  the  contract,  and  with  full  knowledge  thereof,  Erickson, during 
his  lifetime,  entered  upon  railroad  train  service  in  the  capacity  of 
a  locomotive  fireman;  that  he  never  obtained  permission  of  defendant 
in  error  to  enter  upon  any  railroad  train  service  other  than  round  house 
work,  in  which  he  was  engaged  at  the  time  the  policy  was  issued;  that 
he  did  not  pay  the  extra  premium  as  provided  in  said  rubber  stamp 
clause;  that  at  the  time  of  his  death,  he  was  engaged  in  railroad  train 
service  other  than  round  house  work;  that  by  reason  of  his  failure  to 
comply  with  the  provisions  of  said  instrument,  the  contract  beeame 
null  and  void. 

The  third  plea  was  substantially  the  sane  as  the  second,  except 
that  it  alleged  that  the  rubber  stamp  clause  was  a  special  and  addition- 
al provision  and  condition,  written  in  different  and  distinct  type- 
writing and  handwriting  from  the  remainder  of  the  contract. 

As  gdund  for  reversal  it  is  urged  that  the  court  improperly  over- 
ruled the  demurrer  to  the  special  pleas.   In  support  of  this  position, 
it  is  insisted  by  plaintiff  in  error  that  the  instrument  is,  in  fact, 
a  policy  of  insurance  and  should  be  construed  according  to  the  rules 
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of  law  applicable  to  policies  of  insurance;  that,  under  section  three 
there  was  no  restriction  upon  travel,  residence,  or  occupation,  excert 
for  one  year  from  the  date  of  issue,  during  which  time  certain  pro- 
hibited occupations  and  travel  would  render  the  contract  void;  that 
under  section  nine  the  contract  was  to  be  indisputable  after  one  year 
from  its  date,  and  it  was  in  force  for  over  5  years;  that  these  two 
sections  cannot  be  reconciled  with  the  rubber  stamp  clause  but  they 
are  in  conflict  with  it;  that  a  contract  of  forfeiture  will  be  con- 
strued most  strongly  against  the  party  claiming  the  forefeiture;  that 
a  clause  which  is  in  the  nature  of  an  exception  to  the  liability  of 
the  insurer  will  also  be  construed  most  strongly  against  the  company; 
that  where  there  is  a  conflict  in  the  provisions,  favor  should  be  given 
that  construction  which  gives  the  greater  indemnity;  that  the  provision 
that  railroad  train  service  will  at  all  times  render  the  contract  null 
and  void,  means  railroad  train  service  during  the  space  of  one  year  from 
the  date  of  the  policy  but  not  after  that  time;  that  the  pleas  set  out 
a  good  defense  only  in  the  event  that  defendant  in  error  had  no  know- 
ledge that  the  insured  was  engaged  in  a  prohibited  occupation;  that 
the  pleas  do  not  deny  that  the  installments  mentioned  in  the  contract 
were  fully  paid,  but  only  that  the  insured  did  not  pay  the  eitra  premium 
required  as  provided  in  the  rubber  stamp  clause;  that  it  is  to  be  pre- 
sumed that  section  three  was  to  have  some  meaning;  that  it  was  placed 
in  the  contract  as  an  inducement  to  the  insured  to  purchase;  that  when 
a  policy  contains  an  indemnifying  clause  in  case  of  death  entitled 
"Occupation,  Residence  and  Travel"  in  large  letters,  the  company  should 
clearly  state  therein  all  of  the  conditions  and  limitations  which  it 
desired  to  imnifrse  upon  the  three  subjects  embraced  within  the  title; 
that  it  would  not  be  expected  that  a  man  of  the  age  of  the  insured, 
whose  future  occupation  would  likely  be  in  railroad  train  service, 
would  enter  into  a  contract  which.be  void  if  he  engaged  in  the  occupa- 
tion to  which  he  would  naturally  be  promoted.   It  is  also  contended 
that  the  pleas  do  not  answer  the  declaration  for  the  reason  that  they 
are  silent  as  to  when  the  assured  entered  the  prohibited  employment, 
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how  long  he  continued  therein,  and  whether  this  occupation  was  gainful 
or  otherwise;  that  the  pleas  are  silent  as  to  whether  the  death  of 
the  insured  was  brought  about  by  reason  of  the  alleged  prohibited 
occupation* 

The  original  contract  or  policy  has  been  certified  to  this  court 
for  our  inspection,  in  order  that  we  may  more  easily  determine  the 
effect  to  be  given  to  the  various  provisions  in  controversy.   It  is 
apparent  that  the  policy,  before  the  rubber  stamp  clause  was  attached, 
was  a  form  which  was  usually  used  be  defendant  in  error,  'T'here  can  be 
no  doubt  that  under  section  three,  without  the  rubber  stamp  clause, 
it  was  the  intention  of  this  policy  that  there  should  be  no  restriction 
either  as  to  residence,  travel,  or  occupation,  except  for  one  year 
from  the  date  of  the  policy.   It  is  also  apparent  under  section  nine 
that  the  contract  was  to  be  indisputable  after  one  year  provided  the 
premiums  were  paid »   If  this  had  been  the  policy  issued  there  could 
be  no  question  about  this  case,  but  this  was  not  the  policy  issued. 
The  policy  issued  was  modified  by  the  rubber  stamp  clause  which  did 
not  prohibit  Erickson  from  becoming  a  locomotive  fireman,  or  from 
engaging  in  any  other  kind  of  railroad  train  service.   The  restriction 
was  that,  if  he  did  engage  in  railroad  train  service  other  than  round 
house  work,  he  was  to  first  obtain  the  consent  of  the  defendant  in 
error  and  pay  the  e*tra  premium  required  or  the  policy  was  to  be  null 
and  void.   The  plea  avers  that  Erickson  had  full  knowledge  of  the  con- 
ditions of  this  policy,  and  that  in  violation  of  its  provision,  he 
became  a  locomotive  fireman  without  obtaining  the  consent  of  the  de- 
fendant in  error  and  without  paying  the  extra  premium.   The  averments 
of  the  plea  under  the  demurrer  must  be  taken  as  true.   It  is  not  con- 
tended that  the  parties  did  not  have  the  right  to  put  this  rubber 
stamp  clause  on  the  policy.   If  it  was  put  on. the  policy  with  full 
knowledge  of  the  parties  it  is  binding  and  thereby  limited  the  other 
provisions. 

It  is  a  well  known  rule  of  law  that  where  a  contract  is  partly 
written  and  partly  printed  and  there  is  a  conflict  between  the  written 
and  printed  provisions  that  the  written  provisions  will  control  and 
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prevail,,  also  that  a  special  clause  will  control  over  a  general  dslause. 
This  is  the  rule,  not  only  with  reference  to  contracts  in  general  but 
this  rule  also  applies  to  policies  of  insurance.   German  Insurance 
Company  vs.  Churchill,  26  111.  App.  206;  Hose  vs.  Mutual  Life  Insurance 
Company,  144  111.  App.  434;  affirmed  240  111.  45;  Morris  &  Company  vs. 
Rhode  Island  Insurance  Company,  181  111.  A-np.  500;  Sloan  vs.  Boston 
Insurance  Company,  186  111.  App.  81;  Sloan  vs.   tieen  Insurance  Company 
186  111.  App.  82.   Authorities  might  be  cited  from  other  jurisdictions 
which  amply  sustain  this  proposition.   This  policy  was  made  out  on  a 
printed  form  with  the  exception  of  the  rubber  stamp  clause  and  blanks 
were  left  to  be  filled  in.   It  appears  from  the  pleadings  that  the  in- 
tention of  the  parties  was  that  the  provisions  of  section  three  with 
reference  to  being  no  limitation  on  occupation  for  the  period  of  one 
year  should  be  changed,  limited  and  modified  so  as  to  provide  that, 
in  case  the  insured  engaged  in  railroad  train  service,  he  should  first 
get  permission  of  the  defendant  in  error  and  should  pay  an  extra  premium 
while  so  engaged.   This  modification  was  made  by  attaching  the  rubber 
stamp  clause  to  the  policy.   If  there  is  any  conflict  between  the 
printed  and  written  provisions,  the  latter  will  govern.   This  provision 
was  valid  and  binding,  and  as  it  was  not  complied  with,  the  facts  set 
up  in  the  plea  constituted  a  good  defense,  and  the  court  properly  over- 
ruled the  demurrer  to  the  pleas. 

We  do  not  think  it  is  necessary  to  consider  in  detail  the  other 
points  urged.   The  question  which  we  have  already  considered  sroes  to 
the  merits  of  the  whole  controversy.   It  is  claimed,  however,  that  the 
pleas  are  not  sufficient  for  the  reason  that  they  do  not  allege  that 
defendant  in  error  did  not  know  that  the  insured  was  engaged  in  rail- 
road train  service,  and  that  if  it  did  know  that  fact,  it  was  a  waiver. 
The  question  of  waiver  is  one  which  has  been  before  the  courts  of  this 
state  on  many  occasions.   There  has  been  some  confusion  in  the  decisions 
as  to  the  necessity  of  alleging  a  ?/aiver,  but  in  the  recent  case  of 
Feder  vs.  Midland  Casualty  Company,  216  111.  552,  the  question  was 
finally  settled,  and  it  is  held  in  that  case  that  the  person  who  wants 
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to  take  advantage  of  a  waiver  must  allege  it  in  his  pleadings.   For 
that  reason  if  the  provisions  of  the  rubber  stamp  clause  v/ere  waived, 
the  duty  was  upon  the  plaintiff  in  error  to  allege  such  waiver  in 
her  declaration  and  it  was  not  the  duty  of  defendant  in  error  to 
allege  it  in  the  pleas. 

It  is  also  insisted  that  the  pleas  do  not  allege  that  the  act 
of  the  insured  in   entering  railroad  train  service  in  any  way  contri- 
buted to  his  death.   It  is  sufficient  answer  to  this  contention  to 
say  that  under  the  terms  of  the  policy  it  was  not  necessary  that 
there  should  be  any  such  allegation  in  the  plea.   The  rubber  stamp 
section  provided  that  the  policy  should  be  null  and  void  if  the 
insured  engaged  in  railroad  train  service  without  the  consent  of 
the  defendant  in  error  and,  therefore,  it  was  not  necessary  to 
allege  that  his  death  was  caused  by  such  service.   Mutual  Protective 
League  vs.  Langsdorf,  126  111.  App.  57 2 „ 

We  find  no  reversible  error  and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 
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to  take  advantage  of  a  waiver  must  allege  it  in  his  pleadings.   ?or 
that  reason  if  the  provisions  of  the  rubber  stamp  clause  were  waived, 
the  duty  was  xipon  the  plaintiff  in  error  to  allege  such  waiver  in 
her  declaration  and  it  was  not  the  duty  of  defendant  in  error  to 
allege  it  in  the  pleas. 

It  is  also  insisted  that  the  pleas  do  not  allege  that  the  act 
of  the  insured  in  entering  railroad  train  service  in  any  way  contri- 
buted to  his  death.   It  is  sufficient  answer  to  this  contention  to 
say  that  under  the  terms  of  the  policy  it  was  not  necessary  that 
there  should  he  any  such  allegation  in  the  plea.   The  rubber  stamp 
section  provided  that  the  policy  should  be  null  and  void  if  the 
insured  engaged  in  railrosd  train  service  without  the  consent  of 
the  defendant  in  error  and,  therefore,  it  was  not  necessary  to 
allege  that  his  death  was  caused  by  such  service.   Mutual  Protective 
League  vs.  Langsdorf,  126  111.  App.  57SB 

We  find  no  reversible  error  and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 
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STATE   OF  ILLINOIS,    I 

SECOND  district.  i  hS<        I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of 

said  AppaHate  Court,  at  Ottawa,  this,  ? *lC—        -day  of 

/-V^d^C><  in  the  year  of  our  Lord  one  thousand 

nine  hundred  and£wenty-     'Qn*^- , 

//  eierkrffythe  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  s/ixth  day  of 

October,  in  the  year  of  .our  Lord  ojye  thousand  nine  hundred 
and  twenty- fiytf,  within  and  for  the  Second  District  of  the 
State  of  111 ino  i  s : 


40  IX  678 


Pres,ent--The  Hon.  NORMAN  L.  JONES,  Presiding-  Justice, 
Hon.  AUGUSTUS  A.  PARTLOW,  Justice. 
Hon.  THOMAS  M.  JETT ,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit : 


if 
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7560  October  Term,  1925.  38 

Patek  Brothers,  a  corporation, 

appe  Hunt , 

vs.  Appeal  from  the  County  Court 

Gossard  Radio  and  'ire  Company,  of  Boone  County. 

formerly  Ferro  Manufacturing 

Company, 

appeUee.  240    LA.     678 

Partlow,    J. 

Appellant,  Patek  Brothers,  a  corporation,  "began  suit  before  a 
justice  of  the  peace  in  Boone  county,  against  appellee,  Gossard  Radio 
ana  Wire  Company,  formerly,  Perro  Manufacturing  Company,  upon  two 
trade  acceptances,  one  for  $100*06  and  the  other  for  ■  £00.00,  given 
"by  Ferro  Manufacturing  Company,  which  company  was  later  reorganized 
as  Gossard  Radio  and  v;ire  Company.   Prom  the  Judgment  rendered  by  the 
justice  of  the  peace  an  appeal  was  prosecuted  to  the  county  court  of 
Boone  county.   There  was  a  trial  by  jury,  judgment  in  favor  of  appel- 
lant on  the  ClOO.OO  trade  acceptance  only,  and  en  appeal  has  been 
prosecuted  to  this  court. 

Appellant  was  in  business  in  Milwaukee ,  I'viseonsino   The  place 
of  business  of  appellee  was  in  Belvidere,  Illinois.   John  Pattera  was 
doing  business  as  the  Clinton  Cabinet  Works,  in  Clinton,  Wisconsin. 
Appellee  entered  into  a  contract  with  Pattera  in  which  Pattera  was  to 
make  for  appellee  certain  radio  cabinets.   On  August  1,  192-3,  appellee, 
under  this  contract,  in  the  name  of  Perro  Manufacturing  Company,  gave 
to  Pattera  the  two  trade  acceptances  in  this  ease,  together  with  other 
similar  instruments.   In  July,  1923,  Pattera  wanted  to  buy  of  appellant 
some  vitrolite,  wMch  is  heavy  white  glass  used  for  table  tops  in 
restaurants.   The  amount  of  the  purchase  was  $545.00.   When  Pattera 
went  to  see  appellant  ebout  this  purchase  he  was  asked  concerning  his 
financial  standing.   He  said  he  had  done  business  with  appellant  years 
before,  but  there  wa3  no  record  thereof  on  the  books  o~2   appellant. 
Appellant  decided  that  Pattera  was  not  financially  responsible  for  the 
order  and  so  informed  him,  and  suggested  that  appellant  would  fill  the 
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order  C.  0.  D.  or  that  Pattera  could  pay  sixty-five  per  cent  of  the 
contract,  or  give  seciirity  therefor,   oeveral  days  later,  during  the 
first  week  in  August,  Tattera  returned  to  the  office  01  appellant  and 
asked  whether  some  trade  acceptances  would  he  taken  ae  security  for 
the  contract.   He  said  he  had  money  coming  from  appellee,  and  that  it 
was  unable  to  pay  at  that  time  and  had  asked  him  to  take  the  trade 
acceptances.   Appellant  agreed  to  take  the  trade  acceptances,  and 
Patters  turned  them  over  to  appellant  to  apply  on  the  order  he  had 
placed  with  appellant.   The  acceptances  were  kept  hy  appellant  until 
about  a  month  before  they  were  due  on  November  1,  1923,  when  they  vere 
deposited  for  collection,  but  they  were  returned  protested.   Immediately 
upon  being  no' ified  of  the  protest,  appellant  communicated  by  telephone 
with  Turner,  the  president  of  appellee,  who  signed  the  tr^de  accept- 
ances. Appellant  testified  that  ^urner  said  the  matter  would  be  taken 
ca&e  of  in  a  few  days.   nurner  testified  that  it  was  likely  he  did 
have  a  conversation  with  appellant,  but  if  he  did  he  certainly  woxild 
never  have  promised  to  pay  appellant  because  appellee  never  got  any- 
thing for  the  acceptances.   nurner  also  testified  that  he  did  not 
know  anything  about  these  acceptances  at  the  time  he  talked  to 
appellant  over  the  telephone,  and  supposed  they  were  talking  about 
something  some  other  person  had  been  buying.   He  also  testified  he 
did  not  know,  at  that  time,  who  had  these  acceptances, «he  knew  they 
had  been  originally  issued  to  Pattera,  but  there  was  nothing  said 
over  the  telephone  that  they  were  given  by  Perro  I'anufacturing  Company 
and  signed  by  Turner  a©  president.   Immediately  after  this  telephone 
conversation,  appellant  wrote  to  Turner  and  called  his  pttention  to 
the  alleged  promise  over  the  telephone  to  pay.   On  November  26,1923, 
appellee  wrote  appellant  a  letter  in  which  appellee  stated  that 
appellee  had  made  a  contract  with  Pattera  for  some  radio  cabinets, 
and  had  given  him  trade  rceeptances  amounting  to  |500»00,  to  buy  the 
material  necessary  to  make  the  cabinets;  that  the  order  was  partially 
delivered,  and  the  remainder  of  it  was  undelivered,  and  for  that  reason 
appellee  refused  to  pay  the  trade  acceptances;  that  appellee  was  the 
debtor  of  Pattera  for  a  very  small  amount.   The  acceptances  were  not 
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paid  and  this  suit  was  commenced. 

The  contention  of  appellant  is  that  the  trade  acceptances  were 
negotiable  instruments,  were  transferred  for  a  valuable  consideration, 
in  dvie  course  of  business,  without  notice  of  defects,  and  before  matur- 
ity; that  their  introduction  in  evidence  made  a  prima  facie  case,  and 
therefore  appellant  was  entitled  to  judgment  for  \  300.00  on  the  two. 
acceptances. 

Section  1  of  the  Negotiable  Instrument  Act  provides  that  any 
instrument  payable  in  money,  to  be  negotiable,  must  conform  to  the 
following  reqiiirements:  19    It  must  be  in  writing  and  signed  by  the 
maker  or  drawer.   2»  Must  contain  an  unconditional  promise,  or  order, 
to  pay  a  sum  certain  in  money.   3.  Must  bo  payable  on  demand,  or  at 
a  fixed  or  determinable  future  time.   48  Must  be  payable  to  the  order 
of  a  specified  person  or  to  bearer.   5.  'here  the  instrument  is 
addressed  to  a  drawee,  he  must  be  named,  or  otherwise  indicated  therein 
with  reasonable  certainty. 

Section  26  defines  value  as  any  consideration  sufficient  to 
support  a  simple  contract.   An  antecedent,  or  pre-existing  claim, 
whether  for  money  or  not,  constitutes  value  where  an  instrument  is 
taken  either  in  satisfaction  thereof  or  as  surety  therefor,  and  is 
deemed  such  whether  the  instrument  is  payable  on  demand  or  at  a 
future  time.   Section  26  provides  that  where  value  has  at  the  time 
been  given  for  the  instrument,  the  holder  is  deemed  a  holder  for 
value  in  respect  to  all  parties  who  become  such  prior  to  that  time. 
Section  28  provides  that  absence  or  failure  of  consideration  is  a 
matter  of  defense  as  against  any  person  not  a  holder  in  due  course. 
Section  31  provides  that  the  indorsement  must  be  in  writing  on  the 
instrument  itself,  or  upon  a  paper  attached  thereto.   The  signature  of 
the  indorser,  without  additional  words,  is  a  sufficient  indorsenent. 
Section  46  provides  that  except  where  an  instrument  bears  date  rafter 
the  maturity  of  the  instrument,  every  negotiation  is  deemed  prima 
facie  to  have  been  effected  before  the  instrument  was  overdue. 

Section  52  provides  that  a  holder  in  due  course  is  a  holder  who 
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has  taken  the  instrument  under  the  following  conditions:  1.  That  the 
instrument  ie  complete  and  regular  u^on  its  free.   2.  That  he  became 
the  holder  of  it  before  it  was  overdue,  and  without  notice  that  it 
has  been  previously  dishonored,  if  such  was  the  fact.  3.  That  he  took 
it  in  good  faith  and  for  value.   4»  That  at  the  time  it  was  negotiated 
to  him  he  had  no  notice  of  any  informality  in  the  instrument,  or  defect 
in  the  title  of  the  person  negotiating  it. 

These  various  sections  of  the  statute  are  the  law  relative  to  the 
facts  in  this  case  and  they  are  amply  sustained  by  many  decisions. 
Each  of  the  instruments  in  question  conformed  in  every  respect  to  the 
above  statutory  -provisions.  Each  was  dated  at  Clinton,  Wisconsin, 
August  1,  1923;  that  city  was  specifically  named  as  the  address  of 
the  drawer;  the  Ferro  Manufacturing  Company  was  specifically  stated 
in  each  to  be  the  name  of  the  drawee,  and  Eelvidere,  Illinois,  was 
specifically  given  as  the  address  of  the  drawee.   There  was  a  specific 
agreement,  in  the  £100.00  acceptance,  to  pay  that  amount  to  the  order 
of  the  Clinton  Cabinet  Jorks,  on  November  1,  19 22.   The  -200,00  accept- 
ance agrees  to  pay  '200,00  to  the  order  of  "ourselves"  on  November  1, 
1923.  Each  recited  that  the  obligation  of  the  acceptor  arise  out  of 
the  purchase  of  goods  from  the  drawer.   The  interest  was  six  per  cent. 
Each  was  signed  by  Clinton  Cabinet  Works,  by  John  Pattera,  President, 
as  the  drawer.   The  acceptances  were  dated  at  Jeividere,  Illinois, 
August  1,  1923,  and  were  signed  by  Ferrp  Manufacturing  Company,  by 
C.  H.  murner,  who  was  specifically  named  as  the  acceptor.   Each  was 
indorsed  on  the  back  by  the  Clinton  Cabinet  'orKS,  by  John  Pattera, 
President. 

Appellee  insists  that  on  account  of  the  scceptance  for  '200,00 
being  payable  to  "ourselves",  that  it  was,  in  fact,  payable  to  appellee, 
and  not  to  the  Clinton  Cabinet  Works,  sad  as  it  wrs  not  indorsed  by 
aripellee  that  appellant  had  no  title  to  it,  and  was  not  entitled  to 
recover  upon  it.   There  is  no  merit  in  this  contention.   As  above 
stated  each  instrument  specif ically  states  the  name  of  the  drawer  and 
the  drawee,  and  gives  the  address  of  each.   The  Clinton  Cabinet  "orks 


: 

- 

- 

8     ,  09WSTI)    f>di 

o   •  .  ,  - 

I  >BTb  art 


was  the  drawer  and  the  word  "ourselves'  refers  to  the  drawer,  Clinton 
Cabinet  ":orks.   It  was  not  only  payable  to  the  Clinton  Cabinet   orks 
but  was  so  indorsed,  and  the  title  vested  in  appellant. 

The  acceptances  were  negotiable  instruments,  transferable  by  in- 
dorsement, and  the  undisputed  evidence  is  that  they  were  transferred 
to  appellant  before  maturity,  therefore,  appellant  was  a  holder  for 
value,  before  maturity,  and  was  entitled  to  payment  unless  there  was 
evidence  of  notice  to  appellant  before  the  transfer,  of  a  failure  of 
consideration  in  vfcole  or  in  part.   In  support  of  the  contention  that 
appellant  was  a  holder  with  notice,  appellee  contends  that  at  the  time 
of  the  transfer  to  appellant,  that  Pattera  told  appellant  that  he  could 
not  collect  the  acceptances  from  appellee*   The  evidence  does  not  sus- 
tain this  contention,  but  on  the  contrary  is  that  pattera  told  appellant 
at  the  time  of  the  transfer,  that  he  had  money  coming  from  appellee 
which  it  could  not  pay  him  at  that  time,  and  that  he  had  been  asked 
to  take  trade  acceptances  in  part  payment.   This  evidence  falls  far 
short  of  being  sufficient  to  charge  appellant  with  notice  that  there 
was  a  defense  against  the  instruments  on  the  ground  that  there  was  a 
failure  of  consideration.   With  the  evidence  in  this  condition  the 
court  permitted  appellee  to  prove  the  facts  which  constituted  the 
failure  of  consideration.   Appellant  objected  tc  the  evidence,  and 
moved  to  exclude  it.   The  cotirt  did  not  rule  upon  the  objection  at  the 
time  it  was  made,  but  stated  that  appellee  would  have  to  prove  notice, 
or  the  evidence  would  be  excluded.   Ho  evidence  of  notice  was  offered 
fry  appellee,  the  court  failed  to  exclude  the  evidence,  and  it  was 
considered  by  the  jury.   This  was  error.   All  of  the  evidence  relative 
to  a  failure  of  consideration  should  have  been  excluded,  for  the  reason 
that  appellant  had  no  notice  of  such  defect  until  after  November  26, 
1923,  which  was  after  the  instruments  were  due,  and  long  after  they 
became  the  property  of  appellant.   If  this  evidence  had  been  excluded 
there  would  have  been  no  defense  to  the  instruments  and  appellant 
would  have  been  entitled  to  judgment  for  $300«00«  Clark  vs.  Newton, 
235  HI,  530. 
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Appellee  contends  that  appellant  cannot  maintain  this  suit 
for  the  reason  that  it  began  a  suit  in  l/isconsin  against  Pattera, 
and  recovered  a  judgment  for  the  total  amount  due  appellant  from 
Pattera.,  that  by  that  act  appellant  elected  its  remedy,  ana  waived 
its  cause  of  action  against  appellee*   There  are  several  answers  to 
this  contention,  out  one  of  them  will  be  sufficient.   rihere  is  no 
competent  evidence  of  a  suit  in  Wisconsin,  or  a  judgment  {gainst 
Pattera  for  the  amount  due.   Appellant  offered  in  evidence  the 
ieposition  of  Arthur  I.  Kohlmetz,  the  credit  manager  and  assistant 
secretary  of  appellant.   He  testified  to  the  facts  relative  to  the 
contract  with  Pattera,  and  the  transfer  of  the  instruments  in  question 
from  Pattera  to  appellant.   He  did  not  testify  with  reference  to 
any  suit  or  judgment  in  "'isconsin  against  Pattera.   On  cross-examina- 
tion, over  the  objection  of  appellant,  he  testified  with  reference 
to  the  Wisconsin  si- it,   The  objection  to  this  evidence  was  renewed 
when  the  depositions  were  read  on  the  trial  but  the  objection  was 
overruled  by  the  court.   This  evidence  was  not  proper  cross-examina- 
tion.  The  objection  tfe  it  should  have  been  sustained  and  the  evidence 
excluded.   No  evidence  was  offered  by  appellee  on  this  cuiestion,      • 
therefore,  there  was  no  competent  evidence  to  sustain  the  contention 
by  appellee  with  reference  to  the  "'isconsin  siiit  and  it  cannot  be 
considered  in  this  case. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  Remanded. 
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8TA  SECON^  MSTMCT°IS'  1  SS"  1,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court. 
in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof.   I  hereunto  set  my  hand  and  affi^the  seal  of 

said  AppfttSte  Cojjtrt.  at  Ottawa,  this  2  ^C  -day  of 

^/^sU^.  in  the  year  0{  our  Lord  one  thousand 

nine  hundred  and-twenty-   /vS1^*^  > 


k  of  the  Appellate  Court. 


G 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  sixtfh  day  of 

October,  in  the  year  of  our  Lord  one  thousand  <<fiine  hundred 

i  J 

and  twenty-five,  within  and  for  the  yecond  district  of  the 

f 

State  of  Illinois:  O  /l  (\    T  7VBw*"*,*^'f7  ft 

Present--The  Hon.  NORMAN  L.  JONES,  Presiding-  Justice, 
Hon.  AUGUSTUS  A.  PARTLOW,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and-  figures 
following,  to-wit: 


ft 


7572  October  nerm,  1925.  44 

Joseph  Adelman, 


appellee, 

VS. 

Illinois  Central  Railroad 
Company, 

appellant. 


Appeal  from  the  Circuit  Court 
of  Kankakee  County. 


240  I.A.  678 


Partlow,    J. 

Appellee,  Joseph  Adelman,  obtained  a  judgment  for  f.226.30,  in 
the  circuit  court  of  Kankakee  county,  against  appellant,  Illinois 
Central  Railroad  Company,  for  injuries  to  his  automobile,  and  an 
appeal  has  been  prosecuted  to  this  court. 

The  only  grounds  for  a  reversal  are  that  appellant  was  not 
guilty  of  the  negligence  charged,  and  that  appellee  was  not  in  the 
exercise  of  ordinary  care  for  his  own  safety  but  was  guilty  of  con- 
tributory negligence. 

The  first  count  of  the  declaration  charged  general  negligence. 
The  second  count  was  dismissed.   The  third  count  set  up  on  ordinance 
of  the  city  of  Kankakee  which  provided  that  "every  locomotive  engine, 
oar,  or  train  of  cars,  running  in  the  nighttime  on  any  railroad 
tracks  in  the  city,  shall  have  and  keep  a  bright  and  conspicuous 
light  at  the  forward  end  of  such  locomotive  engine,  car,  or  train  of 
ears.   If  such  engine,  or  train,  be  backing,  it  shall  have  a  conspi- 
cuous lia-ht  at  the  rear  of  the  engine,  or  train,  so  as  to  show  the 
direction  in  which  the  same  is  moving,"  and  alleged  a  violation  of 
this  ordinance.   The  fourth  count  charged  the  failure  to  have  a 
flagman  at  the  crossing. 

The  evidence  shows  that  Hickory  street,  in  the  city  of  Kankakee, 
extends  east  and  west,  and  is  about  two  blocks  south  of  the  station 
of  appellant.   The  railroad  extends  north  and  south  across  Hickory 
street  and  consists  of  ten  tracks,  on  a  right  of  way  two  hundred 
feet  wide.   The  surface  of  the  street  across  the  right  of  way  is 
about  five  feet  higher  than  the  rest  of  the  street.   The  first  north 
and  south  street  east  of  the  tracks  is  East  Avenue,  and  the  first 


£ 


[ 

8T9  .A.I  0^2 


f 99l£oqqa 

.BT 

oae 


*\    f*o±*"X82 
,   b  J&9n.U*:fo    .nijiruefe;.  dqasoL    ,  aell&cfqA- 
ajtonii  ,  Tio   ad* 

as   bus    ,9lio  tfttsj^OLl  .  fisoilie?:  Lait 

.<f*nroo  Issqga 

Jon  esw  taelL-  ->-£3  laeisvei:  a  sol  e£. 

Jon  saw  selleqqa  t^rf*  fins   ,0931^0  eo, 

owo  aid  lol  ©*ao  ^iaalJbio  lo  asioiaxa 

Jstil    9rf? 
■98    oimoo   fciid*  eii         .     '.ifciinexc   saw   tfnx/oo    fcnooea   ariT 
^eBivoiq-  rfoirtw  eeieiiiali  lo  ^jtio 
iliai  y,i'  ,i*o 

iid  a  fl[99i  fccra  9vsrf  1.. 
lo  ,  .  te  gviJoraooo!  dosie  lo  ~%ll 

d  Had-,    ft    ,..:,.    •      ,  B0  rfo-^'8  II      .§Taa 

add  ,  ■      i'J-  lo  aaei-    - 

lo  noicfaloiT  a  fia^alla   bria      ,  ■  si  am  [w  at  aol^o 

oJ   aiwli si   a/itf  oag-isdo   vtax/oo  riif  Tirol   MfT      .•uasiti  dto   Bldt 

.      Issoio   adi  ta  aajasall 
,99aiaiaaS  ,  ►   emode  e  arfT 

old  cwtf  .1   baa    ,  taaa  afcnatxa 

^a«  abueixe  b&oiLlan:  I  lo 

Jb9Tb£urrf  owJ  ^aw  oaicr  n9*  lo  aialBi  taeii* 

at  ^aw  lo  "   eaoiaa  tee-ztz   §£t  1-ura  ad?      .afiiw  *9al 

.^99ict8  »4*  lo  Jaa-i   9rf.x  nad*  iedsld  craal  evil  tnoda 

ai   B^oastf   adt  lo  iaae   iaetta  d*x/oe   tea 


north  and  south  street  west  of  the  tracks  is  'est  Avenue.   Ahout 
frygyg«  10:30  P.  M.  on  December  31,  1983,  appellee,  a  young  lady 
cousin  of  appellee;  and  Iv'orris  Jsffe,  started  east  in  appellee's 
automobile  from  a  house  on  '.'est  Hickory  street  about  two  hundred 
feet  west  of  the  right  of  way.   Jaffe  sat  in  the  front  seat  with 
appellee.   A  train,  consisting  of  an  engine  heeded  north,  with  seven 
cars  behind  it,  and  three  cars  ahead  of  it,  was  being  backed  south 
across  Hickory  street,  on  whet  mi  known  as  the  scale  track,  which 
was  the  fifth  track  from  the  west  side  of  the  right  of  way.   The 
weather  was  clear  and  cold,  and  there  were  street  lights  on  the 
street  intersections. 

Appellee  testified  that  as  he  approached  the  crossing,  he  was 
traveling  five  or  six  miles  per  hour.   He  heard  no  bell  or  whistle. 
He  looked,  as  he  approached  the  crossing,  and  saw  that  the  way  was 
clear.   He  could  see  across  the  crossing  on  either  side  and  <;ould 
not  see  anything  or  anybody  except  a  ear  which  was  standing  on  the 
track,  which  track  he  testified,  was  immediately  west  of  the  track 
upon  which  the  collision  occurred,  and  that  the  car  was  immediately 
north  of  the  north  line  of  Hickory  street.   There  is  some  conflict 
in  the  evidence  as  to  just  where  this  car  was  standing.   Appellant 
claims  that  it  stood  on  the  track  farthest  west,  ninety-one  feet 
from  the  track  where  the  collision  occixrred,  and  about  ten  or  twenty 
feet  north  of  the  north  line  of  Hickory  street,  and  thnt  there  were 
no  other  cars  on  the  other  tracks  west  of  the  scale  track  for  a 
distance  of  et  least  one  hundred  and  twenty  feet  north  of  the  side- 
walk on  the  north  side  of  Hickory  street.   Appellee  testified  that  he 
ascended  the  grade  to  the  right  of  way,  and  when  he  got  on  the  tracii 
where  the  ear  was  standing,  he  suddenly  saw  the  end  of  the  train  in 
front  of  him.   He  turned  his  automobile  to  the  ri^rht  and  attempted 
to  parallel  the  track,  but  the  step  on  the  first  car  caught  the  fender 
of  the  automobile  and  caused  the  damage.   He  testified  there  was  no 
light  on  the  head  end  of  the  car  which  struck  the  automobile,  and  that 
there  was  nobody  on  the  track;  that  the  train  was  traveling  five  or 
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six  miles  per  hour. 

Jaffe  testified  that  they  looked  closely  both  ways  to  see  if 
anything  was  coming  as  they  approached  the  crossing.   The  road  was 
clear,  lie  did  not  notice  the  train  until  they  were  five  feet  from 
the  car  which  struck  the  automobile.   There  was  no  light  on  that  car. 
Before  they  were  struck  he  saw  nobody  on  the  car.   He  heard  no  alarm 
of  any  kind;  that  they  had  crossed  one  or  two  tracks  before  the 
collision;  thrt  he  was  not  sure  whether  the  automobile  was  running 
in  high  or  not;  that  there  was  a  freight  ear  north  of  the  crossing 
on  the  first  track.   It  was  fifteen  or  twenty  feet  north  of  hickory 
street,  near  '  est  Avenue,  and  that  it  was  only  a  few  feet  from  the 
track  where  the  car  stood  to  the  track  where  they  were  struck  by 
the  train* 

J.  E.  Senesae,  a  brakeman  on  the  train,  testified  that  as  the 
trein  approached  iliekory  street,  he  iraa  riding  on  the  south  end  of 
the  front  oar  and  had  a  lighted  lantern  in  his  hand;  that  he  had  his 
feet  in  the  stirrup  which  was  on  the  south  end  of  the  car  on  the 
•ast  side.   .-'hen  the  train  was  about  one  hundred  twenty  feet  from 
Hickory  street  he  saw  the  automobile.  He  held  his  lantern  out  and 
gave  the  engineer  a  sign  to  slow  down.   The  train  slowed  down  a 
little  and  he  noticed  that  the  automobile  kept  coming  right  on.   He 
stuck  his  lantern  on  the  south  end  of  the  ear  facing  south  but  the 
automobile  made  no  effort  to  stop.   rihe  automobile  was  in  the  middle 
of  Hickory  street,  and  was  fourteen  to  twenty  feet  away,  when  he  saw 
that  a  collision  could,  not  be  avoided,  and  he  gave  a  sign  to  the 
eigineer,  who  applied  the  emergency,  and  the  train  was  stopped  in 
about  twenty  feet;  that  the  automobile  was  going  twelve  to  fifteen 
miles  per  hour,  and  the  train  was  going  about  five  miles  per  hour. 
He  testified  the  automobile  struck  the  south  carj!  of  the  train  about 
three  feet  from  the  south  end,  and  the  front  fender  was  caught  be- 
neath the  bottom  of  the  car. 

The  foreman  of  the  train  crew,  testified  thr  t  Senesae  was  riding 
on  the  south  end  on  the  erst  side  of  the  car  with  a  lighted  lantern 
.  in  his  hand.   He  saw  Senesae  give  the ■ sign  to  slow  up  a  little. 
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Senesac  gave  a  wide  stop  sign  which  Pennell  relayed  to  the  engineer 
and  the  train  was  stopped. 

The  case  was  apparently  tried  upon  the  first  and  the  t<ird 
counts  of  the  declaration  which  charged  general  negligence  and  the 
violation  of  the  ordinance  with  reference  to  a  light  on  the  end  of 
the  car.   On  these  questions  there  was  a  sharp  conflict  in  the 
evidence.   The  witnesses  for  appellant  testified  that  there  was  a 
light  and  that  a  signal  was  given.   nhe  witnesses  for  appellee  testi- 
fied there  was  no  light  and  no  signals  were  given.  Under  this  condi- 
tion of  the  evidence  it  was  purely  a  question  for  the  jury  to  say 
whether  the  appellant  was  guilty  of  the  negligence  charged  in  the 
first  or  third  counts,  ^he  verdict  of  the  jury  on  those  questions 
is  binding  upon  this  court  unless  we  can  say  that  it  is  manifestly 
against  the  weight  of  the  evidence  which  we  do  not  feel  justified 
in  doing. 

The  other  question  was  whether  appellee  was  in  the  exercise  of 
due  care  for  the  safety  of  his  automobile,  or  whether  he  was  guilty 
of  contributory  negligence .  The  contention  of  appellant  is  that 
there  was  plenty  of  light  on  the  crossing,  and  that  all  appellee 
had  to  do  was  to  look  and  listen  and  he  would  have  seen  the  train. 
There  was  a  car  located  so  that  it  partially,  at  least,  obstructed 
the  view  of  appellee  up  the  track  to  the  north.   There  was  a  dispute 
as  to  just  where  this  car  was  located,  but  if  the  evidence  on  behalf 
of  appellee  is  to  be  believed,  it  was  in  such  a  position  that  it 
obstructed  the  view  of  appellee  until  the  train  came  out  from  behind 
the  car,  and  then  he  did  not  have  time  to  stop.   It  is  also  claimed 
by  appellant  that  there  wa3  some  evidence  that  appellee  was  under 
the  influence  of  intoxicating  liquor,  and  he  was  not  exercising  due 
care  for  his  own  safety.   One  witness  testified  th^t  he  smelled 
liquor  upon  appellee's  breath  just  after  the  accident.   Other  wit- 
nesses called  by  appellee  ,  testified  that  they  had  been  with  him 
for  some  time  prior  to  the  accident,  and  that  he  had  not  been  drinking. 
Appellee  testified  he  had  not  taken  any  intoxicating  liquor  during 
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that  day.  I;  hot  we  have  said  with  reference  to  the  proof  of  the 
negligence  charged  in  the  declaration  is  also  applicable  to  the 
question  as  to  whether  appellee  was  in  the  exercise  of  due  care 
for  his  own  safety.  It  was  a  question  for  the  jury.  There  was 
evidence  of  due  care,  and  we  do  not  feel  justified  in  saying  that 
the  finding  of  the  jury  on  that  point  was  manifestly  against  the 
weight  of  the  evidence. 

We  find  no  reversible  error  and  the  judgment  will  be  affirmed, 

Jud  gment  s  f f  i  rme d . 
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STA  SECOND  DISTRICT.  ^  [  SS-  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court, 
in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  andaffc  the  seal  of 

said  Appell^TCourt,  at  Ottawa,  this.  ^  ^A  -day  of 

^f  -L/v     -  in  the  year  of  our  Lord  one  thousand 

nine  hundred  and^iwenty-    yd~^y~ 


(Mrf/of  the  Appellate  Court 
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AT  A-'TERM  OF  THE  APPELLATE  COURT, 

Begun  and  he  Id'' at  Ottawa,  on  Tuesday,  the  sixth  day  of 

October,  in  the  year  of  our  Lord;  one  thousand  nine  hundred 
and  twenty-five,  within  and  for  the  Second  District  of  the 

Bti,. .,  im„.i.:  240  I. A.  678 

Present--The  Hon.  NORMAN  L.  JONES,  Presiding  Justice, 
Hon.  AUGUSTUS  A.  PARTLOW,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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7596  October  'Jena,  1925.  62 

I.  E.  Barnstine  and  Isadore 

Burns t i ne ,  doing  business  as 

Riviera  rotor  Sales,  V 

appellants,  Appeal  from  the  Circuit  Court 

vs,  of  Grundy  County. 


Jamea  Hack,  Sheriff, 

appellee. 


240  I.A. 
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Part low,    J. 

Appellants,  I,  H.  Burnstine  and  Isadore  Burns  tine,  doing  "business 

as  Riviera  rotor  Sales,  began  on  action  of  replevin  in  the  circuit 

court  of  Grundy  county  against  ap-pellee,  James  i'ack,  sheriff  of  Grundy 

county,  to  recover  possession  of  a  Chrysler  atitoraobile.   nwo  pleas 

were  filed,   nhe  first  alleged  that  the  property  was  taken  by  the 

of 
sheriff  under  a  writ  of  execution  in  favor/Firestone  lira  &  Rubber 

Company  and  against  17.  B.  E  ricks  on,  and  at  the  time  of  the  levy  the 
property  belonged  to  w.  ^.  Zric^son  ana  not  to'  the  plain  tiffs.   The 
second  alleged  that  the  property,  at  the  time  of  the  levy,  was  the 
property  of  a  third  party,  to-witf  ff,  B.  Erickson,  and  not  the  pro- 
perty of  the  plaintiffs.   A  jury  was  waived  and  the  cause  was  sub- 
mitted to  the  court  for  trial.   The  court  found  the  right  of  possession 
was  in  appellee,  and  entered  an  order  re  tamo  habendo.   ^rom  this 
judgment  an  appeal  was  prosecuted. 

On  September  11,  1922,  the  Firestone  Tire  &  Rubber  Company  ob- 
tained a  judgment  in  the  circuit  court  of  Grundy  county  against  W.  E. 
Erickson  for  f 818. 51,  and  costs.   On  August  14,  1924,  an  execution  was 
issued  and  delivered  to  the  sheriff  of  Grundy  county  and  served  on 
Erickson  on  August  15,  1924.   W.  B.  Erickson  was  thirty-nine  years 
old  and  had  lived  at  Jorris,  in  Grundy  county,  all  cf  his  life.   Hia 
father  and  brother  owned  a  dry  goods  store  which  was  operated  under 
the  name  of  Erickson  Dry  Goods  Company.    The  father  or  brother,  or 
both,  owned  a  Jewett  automobile.   On  August  19,  1924,  "•.'.  B,  :  rickson 
drove  the  Jewett  automobile  to  the  place  of  business  of  appellants  in 
Chicago  and  opened  negotiations  for  the  exchange  of  the  Jewett  car 
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for  the  Chrysler  c:r  in  question.   r'he  evidence  on  "behalf  of  appellants 
shews  that  W.  B.  Erickson  told  appellants  that  he  was  the  owner  of  the 
Erickson  Dry  Goods  Company;  that  he  was  rated  in  Dunn  &  Eradstreet  at 

,000,  rs  a  company,  and  his  net  worth  was  GO, 000;  that  he  had 
never  been  sued;  that  his  monthly  income  vvas  :j'300„00  and  his  yearly 
income  ^4000,00;  that  he  had  household  goods  of  the  value  of   5000,0 J. 
A  written  statement  of  these  financial  facts  was  made  by  .'.  u.    Ericksont 
The  trade  was  made  and  a  note  for  f;912«65  was  executed  by  .  .   rie^son 
to  appellants,  payable  $150.00  each  month  for  five  months,  and   162.50 
on  the  sixth  month  after  date.   The  Chrysler  car  vvas  delivered  to 
W.  B.  Erickson  and  the  Jewett  car  was  delivered  to  appellants*   On 
August  25,  1924,  the  execution  in  favor  of  Firestone  Tire  &  Rubber 
Company  was  levied  on  the  Chrysler  ear  by  appellee,  as  the  property 
of  W.  ■£>.  Erickson  and  it  was  advertised  for  sale.  Upon  being  notified 
of  the  levy,  appellants  had  a  conversation  over  the  telephone  with 
V*  B.  Erickson,  or  his  attorney.   later   .  ^ .   Erickson  went  to  J.'icago 
and  had  a  conference  with  appellants.   The  appellants  sent  their  attorney 
to  Morris  and  had  several  conferences  with  '.  B.  Erickson  and  his 
father  and  brother.   It  is  contended  by  appellants  that  in  these  various 
conversations  it  was  agreed  '.o  rescind  the  contract.   Appellant  was  to 
tender  back  to  W.  B.  Erickson  and  his  father  end    brother,  the  mortgage, 
the  Jewett  car,  and  all  payments  that  had  been  made  thereon  and  adjust 
all  financial  differences  between  them;  that  appellants  told  W.  B. 
Erickson  to  return  the  Chrysler  car,  and  he  replied  that  he  could  not 
do  so  as  it  was  in  the  hands  of  the  sheriff  and  he  had  no  funds  to  ray 
the  execution  and  no  other  property  on  which  execution  could  be  levied. 
It  also  appears  that  appellants  insisted  that  they  should  be  given  a 
bill  of  sale  for  the  Jewett  car,  and  they  agreed  to  sell  it  end  adjust 
the  -wnaneial  differences,  and  as  a  result  of  that  agreement  s  bill  of 
sale  was  executed  by  A.  E.  Erickson,  the  brother  of  ,  B.  Ericsson. 
The  exact  date  of  this  bill  of  sale  does  not  appear  from  the  abstract 
but  it  was  evidently  late  in  October.   On  Semter her  3,  1924,  ?150.00 
of  the  lorincipal  and  :  5.51  interest,  was  paid  and  endorsed  on  the  note 
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of  W.  i>.   Erickson.   On  September  22,  19  24,  another  ;  150,00  was  paid, 
together  with  $4»44  interest,  which  was  endorsed  upon  the  note.   After 
demand  was  made  upon  appellee  for  the  possession  of  the  Chrysler  car 
the  writ  of  replevin  in  this  case  was  sued  out,  the  car  was  delivered 
to  mpe llpnts,  end  they  took  it  to  Chicago  and  sold  it. 

It  is  contended  by  appellants  that  the  judgment  should  be  reversed 
for  the  reason  thrt  after  they  learned  of  the  fraud  ,  they  immediately 
rescinded  the  sale,  tendered  back  the  property  which  they  had  received 
as  the  result  of  the  trade,  and  were  therefore  entitled  to  the  return 
of  the  Chrysler  car.   It  is  contended  by  appellee  that  the  facts  in 
evidence  do  not  sustain  this  contention. 

There  are  two  reasons  why  this  judgment  must  -be  affirmed.   Rule  16 
of  this  court  provides  the  manner  in  which  abstracts  of  record  shall 
be  prepared.   It  provides  thflt  every  error  urged  shall  appea3£,froro  the 
abstract  so  that  this  court  can  from  the  abstract  determine  all  questions 
in  controversy  without  being  compelled  to  examine  the  record  or  bill 
of  exceptions.   This  rule  has  not  been  complied  with  in  this  case.   r,he 
abstract  merely  refers  by  title  to  the  affidavit  for  replevin,  the  bond, 
writ  of  replevin,  declaration,  pleas,  and  finding  and  judgment  of  the 
court.   Hone  of  these  pleadings  are  abstracted  and  it  is  impossible 
from  the  abstract  to  determine  the  cuestions  at  issue  in  this  case. 
Appellee  has  filed  an  additional  abstract  which  sets  out  the  rieclr  ration, 
the  pleas,  and  certain  parts  of  the  evidence  which  were  omitted  from 
the  abstract  of  the  bill  of  exceptions.   The  abstract  also  fails  to 
show  that  any  exception  v/es  taken  to  the  finding  and  judgment  of  the 
court,  or  thai  any  appeal  was  prayed  or  allowed,  or  that  any  appeal  bond 
was  fixed  or  approved,  or  th?'t  any  bill  of  exceptions  was  ordered  within 
a  definite  time.   If  there  was  no  exception  to  the  judgment,  and  no 
appeal  was  prayed  or  allowed,  it  certainly  cannot  be  contended  that 
the  questions  raised  by  appellants  upon  this  appeal  are  properly  before 
this  court.   On  account  of  the  imperfect  condition  of  the  abstract  we 
are  justified  in  affirming  this  judgment  without  considering  the  questions 
raised. 
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Even  if  the  abstract  did  show  that  the  case  was  properly  "before  . 
this  court,  and  showed  all  of  the  pleadings  and  all  of  the  errors 
urged,  we  do  not  think  appellants  made  out  such  a  case  as  entitled 
them  to  the  possession  of  the  Chrysler  car*   It  is  apparent  from 
the  evidence  thet  HI.  B.  Erickson  was  guilty  of  gross  fraud  and  mis- 
representation with  reference  to  his  financial  condition  and  the 
ownership  of  the  Jewett  ear  at  the  time  this  exchange  was  made.   His 
misrepresentations  were  sufficient  to  justify  appellants  in  resdinffc- 
ing  the  sale  on  the  ground  of  fraud.   Under  the  evidence  presented 
appellants,  on  discovering  the  fraud,  had  a  rip-ht  to  rescind  the 
contract,  tender  back  all  of  the  property  received  by  them,  demand 
possession  of  the  property  delivered  by  them,  provided  they  did  so 
promptly  and  the  rescision  was  complete  in  all  respects.  Suchenau 
v.  Homey,  12  111.  336;  Uauerle  v.  Yerkes,  187  111.  358;  Boane  v. 
Lockwood,  115  111.  490. 

While  the  evidence  on  behalf  of  appellants  tends  to  show  that 
they  did  rescind  the  contract  promptly,  tendered  be.c^  all  of  the 
property  received  by  them,  and  demanded  the  Chrysler  car,  we  do  not 
think  it  is  sufficient  to  show  that  the  rescision  was  promptly, 
fully,  or  completely  made.   The  levy  was  made  on  the  Chrysler  car  on 
August  25,  1924.  Wltnin  a  day  or  two  after  the  levy,  appellants 
learned  of  the  levy  and  on  September  3,  si<.ed  out  the  writ  of  replevin. 
They  certainly  did  not  repudiate  the  contract  and  tender  back  the 
Jewett  car  and  all  property  received  by  them  prior  to  that  time  for 
the  reason  that  the  note  given  to  them  by  W.  ii.  Erickson  shows  that 
the  same  dsy  the  writ  of  replevin  was  sued  out  that  *150.00  of 
principal,  and  f'5.51  of  interest  was  paid  upon  this  note,  and  again 
on  September  22,  1924,  0150.00  of  principal,  &n<}.    ;4.44  of  interest 
was  paid  upon  the  note.   The  evidence  does  not  sho>  that  these  amounts 
were  ever  paid  by  appellants  to  Erickson  or  even  tendered.   The  payment 
of  this  principal  and  interest  was  entirely  contrary  to  the  theory 
that  the  contract  had  been  rescinded  and  the  property  turned  back  or 
tendered  back.   Hot  only  does  the  evidence  show  that  there  « ere  pay- 
ments upon  the  note  but  it  shows  th»t  long  ;fter  the  suit  was  brought 


■ 
- 

aim 

- 

.9  baa 

I 

.-.  nsacf   bad  cToRi^noo   o 

bnat 
t   Jiicf  eJon  Bdi  nor 


a  bill  of  sale  was  executed  by  the  brother  of  If.  B.  Brickson  to  appel- 
lants for  the  Jewett  car,  which  mi  re-tained  by  appellants  and  never 
was  delivered  in  rescision  of  the  contract.   It  is  true  thyt  appellants 
and  Erickson  could  mutually  agree  to  rescind  and  make  whatever  agreement 
they  saw  fit  with  reference  to  the  return  of  the  property  but  they 
could  only  rescind  by  tendering  back  the  property  fully  and  completely 
within  apt  time.  The  intention  to  rescind  may  be  shown  not  only  by  what 
was  said  by  the  parties,  but  also  by  their  acts.   Sometimes  the  acts 
speak  louder  then  the  words.   nhey  said  they  rescinded,  but  their 
acts  strongly  tended  to  show  that  they  did  not  in  fact  rescind  to  the 
extent  which  the  law  requires.   This  case  presents  several  features 
which  tend  to  show  that  appellants  not  only  sought  to  retain  the  pro- 
perty received  by  them  but  they  also  sought  to  secure  the  possession 
of  the  Chrysler  ear.   They  were  not  entitled  to  do  both.   The  trial 
court  was  in  a  better  position  to  determine  this  question  than  this 
court  is  and  we  are  impressed  that  this  was  the  view  which  the  trial 
court  took  of  the  matter.   The  judgment  was  not  contrary  to  the  weight 
of  the  evidence  and  should,  not  be  reversed  unless  it  is  contrary  to 
the  weight  of  the  evidence. 

'  e  find  no  reversible  error  and  the  judgment  will  he  affirmed. 

Jud  gment  af f  i  rice  d . 
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STATE   OF  ILLINOIS, 

SECOND    DISTRICT 


SS. 


I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court. 
in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office, 

In  Testimony  Whereof.   I  hereunto  set  my  hand  andafc  the  seal  of 

said  Appejlafe  Camrt,  at  Ottawa,  this  ?~~Z&        —  da>'  of 

^/  sC^U^  in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty-  ^A>y-    > 

(Merfiof  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT , 

/ 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  /ixth  day  of 

October,  in  the  year  of  our  LojyjKone  tmousand  nine  hundred 
and  twenty'f  i ve ,  within  and  for  the  Jsecond  District  of  the 
State  of  Illinois:  ^^^^v-»-   n    «  v»i  /\ 

240I.A.  678 

Present--The  Hon.  NORMAN  L.  JONES,  Presiding  Justice, 
Hon.  AUGUSTUS  A.  PARTLOW,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
'  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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October  Term,   A.D.    1925< 


Agenda  27. 


Reo  Motor  Car  Company  of 
Chicago,  a  corporation, 
appellee, 
vs. 
F.  B.  Jones, 

appellant. 


Appeal  from  the  Circuit  Court 
of  '..'innebago  County, 

240I.A.  67 


Jett,  J. 

In  this  case  the  record  discloses  that  the  Beo  Motor  Car  Company 
of  Chicago,  a  corporation,  appellee,  took  a  judgment  by  confession 
against.  IT.  E.  Jones,  appellant,  on  a  certain  promissory  note  for  the 
sum  of  ^194. 98.   A.  motion  was  made  by  appellant  to  open  up  the  judgment 
and  for  leave  to  plead  which  said  motion  was,  by  the  court,  denied  and 
this  appeal  is  prosecuted. 

It  appears  that  the  note  in  question  was  given  by  appellant  to 
secure  the  payment  of  a  part  of  the  purchase  price  of  three  motor  trucks 
which  appellant  purchased  from  appellee.   The  purchase  was  evidenced 
by  written  orders  for  the  trucks  executed  by  the  parties  April  IS,  1923. 
Two  of  the  trucks  were  to  be  delivered  on  or  about  April  23,  1923  and 
the  third  truck  was  to  be  delivered  in  August  19  23.   Appellee  allowed 
appellant  a  credit  of  -1500 .00  for  a  used  truck  delivered  to  it  and  took 
his  notes  with  warrants  of  attorney  to  confess  judgments  attached  for 
the  balance  which  included  the  note  in  question.   It  appears  that  the 
-1500.00  credit  was  divided  and  applied  to  all  three  of  the  trucks; 
$625*96  each  or  f>1250»00  on  the  two  delivered  at  the  time  of  giving  the 
notes  and  $250*00  on  the  third  which  was  to  be  delivered  in  August, 
1923.  Two  trucks  were  delivered  in  accordance  with  the  order  and  the 
notes  paid.   It  i3  claimed  by  appellant  that  the  other  truck  was  not 
delivered  and  for  this  reason  he  refuses  to  pay  the  note  in  question. 

SkKXKX 

The  original  affidavit  filed  by  the  appellant  in  support  of  his 
motion  to  vacate  the  judgment  and  for  leave  to  plead  alleges  that  he 
purchased,  on  April  19,  1923  from  the  plaintiff,  (appellee  here)  three 
certain  motor  trucks;  that  plaintiff  agreed  in  writing  to  accept  payment 
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for  the  same  "by  allowing  for  a  used  car  delivered  by  the  defendant  to 
the  plaintiff  i  1500,00,  and  defendant's  promissory  notes  for  the  bal- 
ance; that  said  f 1500 #00  credit  for  the  used  car  was  to  be  applied  as 
follows:   $635.00  on  each  of  two  said  certain  trucks  and  ! 250000  on 
the  other  of  said  motor  trucks;  that  thereafter  in  pursuance  of  said 
agreement  the  plaintiff  delivered  to  the  defendant  the  two  certain 
motor  trucks  on  which  $625.00  each  was  allowed  but  has  never  delivered 
to  the  defendant  the  third  motor  truck  upon  which  $250*00  was  to  be 
applied  though  often  requested  to  do  so.   7iie  affidavit  charges  that 
the  defendant  has  paid  all  of  said  promissory  notes  to  the  plaintiff 
except  the  sum  of  $194.98;  that  on  account  of  the  refusal  of  the  plain- 
tiff to  deliver  to  the  defendant  the  other  certain  motor  truck  on  which 
there  was  given  a  credit  of  $250.00  plaintiff  in  indebted  to  this  defend- 
ant in  the  sum  of  £250.00  which  is  £'55«84  more  than  this  defendant  is 
indebted  to  plaintiff,  and  the  defendant  further  says  that  he  is  n"bt 
indebted  to  the  plaintiff  in  any  sum;  that  the  said  note  has  been  paid; 
that  plaintiff  is  indebted  to  the  defendant  in  the  sxira  of  #65.84  and 
the  defendant  further  says  that  he  verily  believes  that  he  has  a  ftood 
defense  to  the  said  suit  upon  the  merits  as  to  the  whole  of  plaintiff's 
demand. 

A  further  motion  of  defendant  to  vacate  saii  judgment  and  for  leave 
to  plead  to  the  merits,  supported  by  an  affidavit,  charges  that  said 
promissory  note  in  question  and  power  of  attorney  in  plaintiff's  de- 
claration mentioned  was  executed  by  defendant  to  secure  monthly  pay- 
ments on  a  certain  contract  of  purchase;  that  one  of  the  motor  trucks 
purchased  has  not  been  delivered  hy  the  plaintiff  to  the  defendaiitthough 
often  requested  to  do  so  and  in  this  respect  plaintiff  has  failed  to 
carry  out  his  part  of  sain  contract  of  purchase;  that  by  said  contract 
of  purchase  plaintiff  sold  to  defendant  three  certain  motor  trucks  for 
the  sum  of  -4605.00;  that  hy  said  contract  of  purchase  the  plaintiff 
acknowledged  payment  of  C'1500.00  allowance  for  a  used  car;  and  that  said 
used  car  was  delivered  to  the  plaintiff  by  the  defendant  and  accented 
by  the  plaintiff;  that  $1250,00  or  C'625. 00  each  was  8.71  plied  on  two  of 
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said  motor  trucks  delivered  "by  the  plaintiff  to  the  defendant  and  a 
credit  of  ."250.00  on  said  third  certain  motor  truck  to  be  delivered  in 
August,  1923  which  plaintiff  refuses  to  deliver  and  that  by  reason  of 
the  breaoh  of  said  contract  of  purchase  the  defendant  is  not  indebted  to 
the  plaintiff;  that  said  judgment  has  not  been  entered  in  accordance 
with  the  said  power  of  attorney  in  that  said  judgment  is  excessive. 

The  question  presented  by  this  appeal  is  whether  the  affidavits 
disclose  a  clear  and  equitable  reason  for  opening  up  the  judgment  and 
allowing  appellant  to  plead.   There  is  no  dispute  as  to  the  facts. 

A  judgment  by  confession  will  not  be  opened  unless  the  defendant 
^hows  a  prima  facie  .defense  to  the  merits  of  the  case.  Bla^e  et  al,  vs. 
The  3tate  Bank  of  Freeport,  178  111.  182-184. 

If  the  affidavits  when  considered  disclose  a  clear  and  equitable 
reason 'for  opening  the  judgment  and  allowing  the  defendant  to  plead, 
then  it  is  the  duty  of  the  court  in  the  exercise  of  such  equitable 
powers  to  so  order <■   Pearce  v.  Miller,  201  111.  188. 

It  is  the  contention  of  the  appellee  that  the  matters  and  things 
set  up  in  the  affidavits  are  merely  conclusions  and  that  they  fall  short 
of  a  compliance  with  the  rules  requiring  the  defendant  to  state  a.  prima 
fa'cie  ca3e  showing  an  equitable  reason  why  the  judgment  shoiild  be  vacat- 
ed.  It  will  be  observed  that  the  third  trxxci;  was  to  be  delivered  on  or 
about  August  2Z,  1523,  and  the  affidavits'  sho?/  that  it  was  not  so  de- 
livered and  has  not  been  delivered  by  the  plaintiff  though  often  re- 
quested.  Such  statements  are  not  conclusions  but  are  facts  and  if 
proven  would  constitute  a  defense. 

We  are  of  the  opinion  that  by  reason  of  the  showing  made  in  the 
affidavits  the  court  erred  in  denying  the  motion  to  open  up  the  judgment 
and  tc  permit  the  defendant  to  plead  to  the  merits  of  the  case  and  for 
that  reason  the  judgment  of  the  Circuit  Court  of  Winnebago  County  will 
be  reversed  and  the  cause  renanded. 

Reversed  and  Remanded. 
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STATE   OF  ILLINOIS,    / 

SECOND  DISTRICT.  |  ,>,s'        I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appe(Tate  Court,  at  Ottawa,  this  /  Su^ — day  of 

-    i^f^^^     '  in  the  year  of  our  Lord  one  thousand 

nine  hundred  and^wenty-    /4^y~ 


Cw&Kof  the  Appellate  Court. 
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ATA  TERM  OF  THE  APPELLATE  COURT, 

legun  and  hej^S-'at  Ottawa,  on  Tuesday,  t^e  s  I  x  t  hf  d  ay^jxf 
October,  in  thp/year--  -o"f  our  Lcx,d  on<3 
and  twenty-five,  within  and  for  the  ^ 
State  of  Illinois: 


240 


Present--Th-e  Hon.  NORMAN  L.  JONES,  Presiding-  Jus 
Hon.  AUGUSTUS  A.  PARTLOW,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


October  Term,  1925.  59 


First  National  Eank  of  Galesburg, 
a  corporation,  and  Scott  Ford, 

appellees,  Appeal  from  the  Circuit  Court 

vs.  of  Knox  County. 

Caroline  S.  Ford,  . 

appellant. 


:.  J. 


Partlow,  J. 

Appellee,  First  National  Bank  of  G-alesburg,  filed  its  bill  in 
the  circuit  court  of  Knox  county  against  Scott  Ford,  Caroline  3.  Ford, 
his  wife,  and  their  two  daughters,  Eloise  Ford,  and  Pauline  Ford,  to 
foreclose  a  deed  which  was  in  fact  a  mortgage,  upon  certain  real 
estate  in  Galesburg,  in  which  the  homestead  rights  were  not  waived 
because  the  wife  did  not  join  in  the  conveyance.   The  bill  alleged 
that  the  homestead  was  not  waived  and  prayed  that  it  be  set  off,  or 
that  its  value  be  fixed  at  j 1000*00,  as  provided  by  statute.   Scott 
Ford  filed  an  answer  admitting  the  execution  of  the  deed  and  alleg- 
ing that  it  was  a  mortgage.   He  denied  that  the  deed  convened  the 
homestead,  but  claimed  a  right  of  homestead  to  the  extent  of  ' lOOOoOO, 
and  asiced  to  have  the  same  set  off.   Caroline  S.  Ford  and  her  two 
daughters  filed  an  answer  in  which  they  denied  that  Scott  Ford  was 
entitled  to  a  homestead,  but  alleged  thpt  Caroline  S.  Ford  was  en- 
titled to  a  homestead,  alleged  that  Scott  Ford  and  his  wife  had  been 
living  separate  and  apart  since  1917;  that  Scott  Ford  was  estopped 
from  claiming  a  homestead  as  against  the  homestead  rights  of  his 
wife  for  the  reason  that  in  the  deed  or  mortgage  he  had  expressly 
released  all  ri^ht  to  the  same;  that  since  1917  the  wife  has  had 
the  responsibility  of  the  family,  living  with  her  two  daughters  in 
the  household;  that  the  conveyance  to  the  bank  in  no  wise  affected 
her  rights.   Upon  a  hearing  the  court  found  in  favor  of  complainant, 
and  granted  a  decree  of  foreclosure  for  $5602,55,  together  with  a 
solicitors  fee  of  ? 550,00;  found  that  Scott  Ford  was  entitled  to  a 
homestead  in  the  premises  of  s  1000.00,  and  that  the  wife  was  entitled 
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to  inchoate  right  of  dower,  appointed  commissioners  to  set  off  the 
homestead  to  him  if  it  could  he  done,  otherwise  out  of  the  proceeds 
of  the  sale  he  wos  to  he  paid  #1000*00  in  lieii  of  his  homestead 
rights.   Prom  this  decree  appellant,  Caroline  S.  ™ord,  has  appealed 
to  this  court. 

The  only  question  which  she  raises  on  this  appeal  is  whether 
the  homestead  rights  belong  to  her  or  her  husband .   In  support  of 
her  contention  that  she  is  entitled  to  the  homestead  rights,  appel- 
lant insists  that  the  law  will  not  permit  a  man  to  do  indirectly  what 
he  is  prohihited  from  doing  directly;  that  if  the  court  sustains  the 
decree  giving  Scott  Ford  the  homestead  to  the  exclusion  of  the  'wife 
and  daughters,  that  he,  hy  arrangement  with  the  hank,  is  cutting  his 
wife  out  of  her  homestead  rights;  that  under  the  decree  Mrs.  Ford  is 
to  he  removed  from  the  premises  and  the  homestead  awarded  to  her  hus- 
hand without  any  provision  for  another  homestead  as  Required  hy  law, 
and  without  any  intention  on  his  part  to  have  anything  to  do  with 
his  family. 

The  evidence  shows  that  in  1900,  Scott  Ford  purchased  the  prem- 
ises in  question.  He  "built  a  house  which  he  has  occupied  with  his 
family  since  that  time  as  a  homestead.   The  evidence  of  the  wife  was 
that  since  1917,  she  and  her  hushan.1  have  heen  estranged,  they  do 
not  live  together  as  hushand  and  wife,  and  this  was  without  her  fault; 
that  he  has  not  supported  the  family  as  its  head;  that  they  all  lived 
on  the  premises;  that  she  objected  to  her  hushand  becoming  involved 
with  the  tank  financially;  that  she  and  the  daughters  have,  in  fast, 
kept  the  house  in  repair  for  several  years;  that  she  contrihuted  to 
the  purchase  price  of  the  property;  that  he  "bought  a  r;iiart  of  milk, 
or  a  little  bacon,  now  and  then,  hut  had  not  contributed  a  cent  to- 
wards hread,  sugar,  or  other  provisions  since  1917;  that  he  had  not 
SSaflBl  his  wife  for  years  and  his  daughters  have  both  worked  and 
earned  wages  and  have  heen  clothing  the  mother;  that  he  contrihuted 
little  towards  the  repairs  on  the  place;  that  after  1922,  he  gave  the 
wife  |'9»00  a  week,  hut  that  would  not  pay  the  grocery  and  meat  hill; 
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that  he  has  never  paid  anything  since  the  previous  November;  that 
be  paid  the  taxes  and  made  some  repairs  on  the  property;  that  other 
repairs  were  made  "by  the  hank  and  by  the  daughters.   One  of  the 
daughters  testified  that  the  father  and  mother  were  living  separate 
and  apart  without  the  fault  of  the  mother,  and  that  the  daughters 
were  contributing  to  her  support. 

Section  1,  Chapter  52,  provides  that  every  householder,  having 
a  family,  shall  be  entitled  to  a  homestead  of  1000.00  in  the  prem- 
ises occupied  by  him  as  a  residence,  which  shall  be  exempt.  Section 
4  provides  that  no  release,  waiver,  or  conveyance  of  the  estate  so 
exempt,  shall  be  valid  unless  the  same  is  in  writing  subscribed  by 
said  householder  and  his  wife,  and  acknowledge^ in  the  same  manner  as 
conveyances  of  real  estate  are  required  to  be  acknowledge^;  and  in 
all  cases  where  such  release  shall  be  taken  by  way  of  mortgage  or 
security,  the  same  shall  only  be  operative  as  to  such  specific  re- 
lease, waiver,  or  conveyance;  and  where  the  same  includes  different 
pieces  of  land,  or  the  homestead  is  of  greater  value  than  '1000,00, 
said  land  shall  first  be  sold  before  resorting  to  the  homestead, 
and  in  case  of  the  sale  of  such  homestead,  if  any  balance  shall  re- 
main after  the  payment  of  the  debt  and  costs,  such  balance  shall, 
to  the  extent  of  ^1000*00,  be  exempt,  and  be  applied  upon  such 
homestead  exemptions  in  the  manner  provided  by  law.   Section  8  pro- 
vides that  in  the  enforcement  of  a  lien,  in  a  court  of  equity,  upon 
premises  including  the  homestead,  if  such  risrht  is  not  waived  or 
released,  as  provided  in  this  Act,  the  court  may  set  off  the  home- 
stead  and  decree  the  sale  of  the  balance  of  the  premises;  or  if  the 
value  of  the  premises  exceeds  the  exemption,  and  the  premises  cannot 
be  divided,  may  order  the  sale  of  the  whole,  and  the  payment  of  the 
amount  of  the  exemption  to  the  person  entitled  thereto.   3ection  16, 
Chapter  68,  provides  th«t  neither  the  husband  nor  wife  can  remove 
the  other  or  their  children  from  their  homestead  without  the  consent 
of  the  other,  unless  the  owner  of  the  property  shall  in  good  faith, 
provide  another  homestead  suitable  to  the  condition  in  life  of  the 
family. 
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In  MoCauley  v.  Jones,  295  Ill„  614,  it  was  held  that  this  last 
section  does  not  enlarge  the  homestead  estate;  that  the  owner  of  a 
homestead  estate  is  not  entitled  to  retain  the  exclusive  possession 
of  real  estate  worth  more  than  ^1000,00  because  the  property  is  in- 
capable of  division  and  the  homestead  estate  in  it  therefore  cannot 
be  assigned,  but  that  a  court  of  equity  under  its  general  chancery 
power  has  jurisdiction  to  enter  a  decree  adjusting  the  respective 
rights  of  the  heirs,  devisees,  or  grantees  of  the  owner  of  the  fee 
and  the  person  entitled  to  the  homestead  estate.   Upon  the  applica- 
tion of  such  heirs,  devisees  or  grantees  a  homestead  may  be  set  off, 

'or  if  that  cannot  be  done,  the  court  may  require  the  holder  of  the 
estate  to  surrender  the  possession  of  the  premises  upon  the  payment 
of  $1000.00, 

The  deed  or  mortgage  in  this  case  was  not  signed  by  the  wife, 
therefore  the  homestead  was  not  released  as  provided  in  section  four 
either  as  to  Ford  or  his  wife.   This  was  recognized  in  the  bill 
filed  to  foreclose.   The  premises  were  worth  about  flO, 000,00.   The 
decree  complied  in  all  respects  with  sections  four  and  eight,  and 

<was  valid  as  far  as. the  rights  of  the  bank  were  concerned.   nhe  bank 
was  entitled  to  a  sale  subject  to  the  homestead  and  dov-er,  as  pro- 
vided in  the  decree. 

Where  a  wife  is  compelled  by  her  husband  ,  against  her  will  aud 
without  her  fault,  to  live  separate  and  apart  from  him,  he  cannot 
deprive  her  of  her  homestaed  estate  by  conveying  the  land  by  deed 
in  which  the  wife  does  not  join.   Blankenship  v.  Hall,  233  111.  116. 
Under  such  circumstances  the  right  of  homestead  may  be  in  the  wife, 
and  this  is  true  even  though  the  husband  and  wife  are  living  in  the 
same  house,  but  not  as  husband  and  wife.   Bobowsky  v.  Bobowsky, 
142  Hi.  524;  Jones  v.  Jones,  281  111.  595.   During  the  lifetime 
of  the  husband  who  is  living  with  the  family,  the  general  rule  is, 
that  the  right  of  the  wife  to  a  homestead  is  analogous  to  her  in- 
choate right  of  dower  and  is  not  a  freehold  estate.   Taylor  v. 
Taylor,  223  111.  423.   Where  the  husband  is  living,  and  resides  with 
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his  family,  he  is  generally  the  hoxxseholder  and  the  head  of  the 
family.   It  is  only  upon  his  death,  or  when  he  deserts  his  family, 
or  drives  them  away,  that  the  homestead  vests  in  the  wife. 

It  is  the  intent  and  purpose  of  the  law,  as  far  as  possible,  to 
protect  the  entire  family  in  the  household  rights.   'hen  the  home- 
stead exceeds  ;'!>1000  in  value  and  has  been  sold  and  the  flOOO  paid  to 
the  person  entitled  thereto,  the  f 1000  may  be  Is  danger  of  being  lost, 
spent  or  squandered  by  reason  of  the  fact  that  it  was  in  cash.   If  the 
head  of  the  family  has  not,  by  his  miseondtict,  forfeited  his  right  of 
homestead,  he  is  entitled  to  the  \  1000  in  cash  regardless  of  the  danger 
that  it  may  be  lost,  spent  or  squandered.  Ford,  was  living.   He  slept 
at  home  and  tools  pert  of  his  meals  there.   He  provided,  to  some  extent, 
for  the  household  expenses,  paid  some  money  to  his  wife,  paid  the 
taxes,  made  certain  repairs,  and  purchased  certain  provisions  for  the 
family.   The  mere  fact  that  he  and  his  wife  did  not  sigree,  thst  they 
were  estranged  and  quarreled,  did  not  live  together  as  husband  and 
wife  should  live,  that  he  did  not  pay  all  of  the  family  expenses,  or 
the  cost  of  maintaining  the  home,  and  part  of  this  expense  was  paid 
by  his  daughters,  was  not  sufficient  to  justify  the  chancellor  in 
holding  that  he  had  forfeited  his  right  of  homestead  and  that  the 
right  had  vested  in  the  wife. 

We  find  no  reversible  error  and  the  decree  will  be  affirmed. 

Decree  affirmed. 


a 


- 

.  -      C9Vi* 

:  ;:9<jb 
bserf 

•  ■  ,  -  i  ta 

- 

it   »w 


•"»! 


STATE   OF  ILLINOIS,    i 

SECOND  DISTRICT.  |  S!5,        I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof.   I  hereunto  set  my  hand  and  affh;  the  seal  of 
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AT  A  TERM.  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  0 1  tawa,.  -"on  /uesday ,  the/ sixth  dajf  oif 
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and 

State  of  Illinois : 


red 
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he  Second  District  o.f  the 


Present- -The  Hon.  NORMAN  L.  JONES,  Pres id ing  Jus t i ce 
Hon.  AUGUSTUS  A.  PARTLOW,  Just  ice. //) 
Hon.  THOMAS  M.  JETT ,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


,  BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

JAN  1  9  1926 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit : 


7535  October  Term,  1925  20 


240  I.A.  67§ 


Leonard   Stuckert,    a   minor 
By  John  Stucicert,   his   father 
and  next   friend  , 

Plaintiff   in  Krror, 

Error  to   the    Circuit   Court 
vs.  of  La  Salle    County. 

James   J.   Koran, 

Defendant  in  Error. 


Partlow,  J. 

Plaintiff  in  error,  Leonard  J.  Stuckert,  a  minor,  hy  John 
Stuekert,  his  next  friend,  began  an  action  on  the  case  in  the  circuit 
court  of  La  Salle  County,  against  defendant  in  error,  James  J.  Mo ran, 
for  malpractice.  At  the  close  of  the  evidence  on  behalf  of  plaintiff 
in  error  the  court  directed  a  verdict  in  favor  of  defendant  in  error, 
and  a  writ  of  error  has  been  prosecuted  from  this  court  to  review  the 
judgment . 

The  declaration  consisted  of  three  counts  all  of  which 
alleged,  in  substance,  that  defendant  in  error  was  a  duly  licensed 
physician  and  surgeon,  practicing  his  profession,  and  was  retained  by 
plaintiff  in  error  to  treat  him  for  hire  for  a  certain  sickness.   The 
first  count  further  alleged  that  defendant  in  error  treated  the 
plaintiff  in  error  for  to-wit,  five  months;  that  not  regarding  his 
duty,  during  that  time,  he  so  unskillfully  and  negligently  conducted 
himself  in  the  premises  that  by  and  through  his  want  of  skill  and 
care,  the  sickness  of  plaintiff  in  error  became  greatly  increased 
and  aggravated,  other  maladies  were  caused,  and  unnecessary  injuries 
inflicted  upon  him;  that  plaintiff  underwent  great  a  .noyance,  anguish, 
distress,  and  bodily  injury,  became  greatly  reduced,  weakened  and 
injured  in  body,  and  has  ever  since  so  continued  to  suffer.   The  second 
count  alleged  that  on  March  15,  1921,  the  plaintiff  in  error  was 
Buffering  from  congestion  of  the  lungs,  or  disorder  wit]  in  the  pleural 
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cavity;  that  he  was  taken  to  St,  Mary's  Hospital  in  Spring  Valley, 
and  on  March  20,  1921,  defendant  in  error  cut  a  large  incision  in 
the  chest  or  pleural  cavit;  of  plaintiff  in  error,  and  inserted 
drainage,  consisting  of  a  rubber  tube,  three -fourths  of  an  inch  in 
diam6ter,  and  fivt;  inches  long,  which  was  to  remain  for  thirty-six 
hours  to  carry  off  the  fluid  or  pus;  that  it  was  the  dutj  of  the 
defendant  in  error  to  exercise  due  care  and  skill  in  inserting  the 
tube  and  fastening  the  same  so  it  could  not  Blip,  or  he  drawn  into 
the  wound,  yet  the  defendant  in  error  carelessly,  negligently  and 
unskillfully  so  inserted  and  fastened  the  tube  in  said  incision  that 
the  tube  sliced  into,  or  was  drawn  into  the  bod,  of  the  pi*       in 
error,  where  it  remained  for  four  months,  by  means  whereof  the 
plaintiff  became  sicife^  sore,  lame,  etc.   ^he  third  count  was  sub- 
stantially the  same  as  the  second  and  in  addition  it  charged  the  duty 
on  the  part  of  the  defendant  in  error,  after  the  tube  slipped  or  was 
drawn  into  -plaintiff  in  error's  body,  to  remove  the  same,  but  that 
by  reason  of  his  want  of  care  and  skill  in  that  behalf  he  permitted 
said  tube  to  remain  in  said  bod;;,  for,  to-wit,  four  months.    To  the 
declaration  the  general  issue  was  liled. 

The  evidence  consisted  of  the  testimony  of  plaintiff  in 
error,  his  father,  Sister  Edwina  of  St.  John's"  Sanitarium,  Springfield, 
and  Dr.  Charles  W.  Compton  of  Springfield,  who  finally  seeured  the 
tube,  and  shows  that  plaintiff  in  error  ?«as  nineteen  .years  of  sge    in 
October,  1920,  was  in  prood   health,  and  weighed  about  one  hundred  and 
fifty  pounds.   On  December  21,  1920,  he  had  esi   attach:  of  pneumonia 
in  his  right  lung,  and  was  confined  to  his  bed  about  three  weeks, 
sfter  which  he  recovered  so  as  to  be  about  the  house.   He  later  began 
to  suffer  from  empyema,  or  pus  in  the  pleural  cavity.   He  was  then 
living  with  his  father  in  CI  erry,  Illinois,  • nd  was  treated  for 
pneumonia  by  Dr..  Westmore,  nov  deceased.   He  had  pain  and  a  slight 
swelling  in  his  chest  and  was  informed  by  Dr.  Westmore  there  probably 
was  pus  in  the  cavity.   He  went  to  defendant  in  error  at  Spring  Valley 
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3. 

and  was  informed  that  he  had  pus  in  the  pleural  cavity.   He  went  to 
the  hospital  in  Spring  Yalley,  and  on  March  15,  1921,  an  incisiofi 
about  two  inches  Ions-  was  made  in  his  right  breast  by  defendant  in 
error  and  a  rubber  tube  about  three  inches  long  and  three-eighths  of 
an  inch  in  diameter  was  inserted  for  drainage.   On  the  following  day 
the  wouJid  was  dressed  by  a  sister  at  the  hosnit  1,  vn^    plaintiff  in 
error  testified  that  he  saw  the  end  of  the  tube  protruding  about  an 
inch  out  of  the  incision.   The  defendant  in  error  assisted  in  dressing 
the  wound  on  that  day.   On  the  next  day  plaintiff  in  error  was  taken 
to  the  dressing  room,  and  after  the  bandages  were  removed  it  was 
discovered  that  the  tube  was  missing.   The  nurse  called  the  defendant 
in  error  and  he  told  her  that  the  tube  had  probably  been  lost  in  the 
dressing.   Plaintiff  in  error  was  put  under  a  fluoroscope,  en')   he 
testified  that  defendant  in  error,  in  the  presence  of  Dr.  Dunn,  stated 
that  the  tuoe  was  in  the  nleuml  cavity.   He  also  testified  that  at 
all  times  thereafter  defendant  in  error  assured  him  that  the  tube 
was  not  in  the  pleural  cavity.   After  the  wouM  was  dressed,  another 
tube  was  inserted,  and  plaintiff  in  error  testified  that  when  it  was 
inserted  he  complained  that  it  touched  the  missing  tube  within  him. 
In  the  end  of  this  second  tube  defendant  in  error  put  a  safety  pin 
to  keep  it  from  slipping  into  the  incision.   Before  pitting  in  the 
second  tube  the  defendant  in  error  robed  the  wound  with  a   air  of 
tweeaers  to  locate  the  tube  but  did  not  find  it.   Ti  o  days  later 
another  pocket  of  pus  formed  higher  up  and  defendant  in  error  -nut  in 
another  tube,  and  four  days  later  a  third  tube  was  inserted.   A  third 
operation  was  performed  about  a  month  later,  an  incision  was  made  in 
the  back,  and  a  tube  was  put  in  this  incision.   Plaintiff  in  error 
testified  that  defendant  in  error  exit  three  openings  in  the  breast 
and  inserted  tubes.   He  also  testified  that  in  the  latter  rart  of 
June,  the  defendant  in  error  took  him  out  for  en   automobile  ride, 
told  him  he  had  a  chronic  ebcess,  and  he  was  P'oinr;  to  send  him  some 
place  where  he  would  be  all  ri -ht  he  hoped  in  a  month  and  a  half  or  so. 
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The  plaintiff  in  error  was  subsequently  removed  to  St.  John's 
Sanitarium  in  Springfield,  put  to  bed  end  given  treatments.   Plaintiff 
in  error  testified  that  sometime  in  September,  while  being  dressed 
by  one  of  the  nurses  in  the  hospital,  the  tip  of  a.  rubber  glove  c 
our  of  one  of  the  wounds,  and  when  this  occurred,  plaintiff  in  error 
testified  that  he  insisted  that  the  tube  must  bo  still  in  him.   The 
plaintiff  in  error  is  not  corroborated  with  reference  to  the  tip  of 
the  glove  coming  out  of  the  \  oun&.      The  sister  at  the  hospital  who 
dressed  him  had  no  recollection  d  any  such  oec  rrence.   An  ft- ray 
was  taken  of  the  plaintiff's  chest,  what  appeared  to  be  the  tube  was 
located,  he  was  taken  to  St.  John's  Hospital  in  Springfield,  where 
he  was  examined  by  Dr.  Compton  under  a  fluoroecone.   The  tube  was 
located  in  the  pleural  cavity.   Dr.  Compton  cut  an  incision,  took 
out  a  piece  of  the  rib,  made  one  epening  in  the  front  and  another  in 
the  rear,  and  on  the  following  morning  the  tube  was  located  at  the 
opening  in  the  rear  under  the  shoulder  and  was  removed. 

Plaintiff  in  error  testified  that  the  tube  was  placed  in  a 
bottle,  it  was  offered  in  evidence,  and  there  is  evidence  that  it 
beam  no  marks  of  having  any  safety  pin  or  needle  puncture  in  it. 
Plaintiff  in  error  testified  that  the  wounds  occasionally  broke  o^en 
and  caused  trouble;  that  he  was  able  to  do  some  work  but  could  not 
perform  very  much  hard  work. 

Dr.  Compton  testified  that  when  drainage  by  means  of  8  tube 
is  inserted  it  is  neaessary  to  fasten  the  tube  in  some  way,  either  by 
silkworm  suture  sewed  to  the  flesh,  or  by  an  ordinary  safety  pin 
inserted  through  the  end  of  the  tube,  to  prevent  the  tube  from  being 
drawn  in  or  from  slipping  into  the  incision. 

It  is  insisted  as  ground  for  reversal  th* t  the  court 
committed  error  in  directing  a  verdict  for  defendant  in  error. 

Physicians  are  not  required  to  possess  the  highest  degree 
of  skill.   It  is  their  duty  to  exercise  reasonable  and  ordinary  care, 
skill,  and  diligence  in  the  practice  of  their  r>rofession.   Their 
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failure  to  exercise  such  8  degree  of  care  end  skill  renders  them 
liable  for  damages.   iuinn  vs.  Donovan,  35  111.  194;  Hallem  vs.  Means, 
82  111.  372;  MoKee  vs.  Allen,  94  111.  App*  147;  loline  vs.  Christie, 
180  111.  App.  334.  Th»   mere  fact  that  there  ere  bad  results,  or  that 
an  injury  was  caused  by  reason  of  a  mistake  in  judgment,  is  not 
sufficient  to  justify  a  recovery.   Sims  vs.  Parker,  41  111.  App.  282; 
Phedus  vs.  Matter,  181  111.  App.  274;  Hanson  vs.  Allen,  191  111.  Apr. 
399;  Graiziger  vs.  iienssler,  229  111.  App.  365,   The  doetrin*  of 
res  ipsa  loquitur  does  not  apply  in  cases  of  this  kind,  and  the 
burden  of  nroof  is  uron  the  plaintiff  to  prove  the  negligence  ehargsd 
in  the  declaration.   Whether  or  not  the  treatment  was  ordinarily 
skillful  and  the  physician's  cond;ict  and  management  of  the  case  was 
that  of  an  ordinarily  careful  and  skillful  physician  is  largely  an 
expert  question  to  be  determined  from  the  testimony  of  witnesses 
leauned  and  experienced  in  that  kind  of  service.    Goodman  vs.  Bigler, 
133  111.  App.  301;  Kruger  vs.  McCaughey,  149  111.  App.  440;  :i41ine 
vs.  Christie,  180  111.  App.  334;  Phebus  vs.  Mather,  181  111.  App. 
274;  Graiziger  vs.  Henssler,  229  111.  App.  365. 

The  main  question  for  determination  is  whether  or  not, 
under  the  authorities  cited,  there  was  any  evidence  in  the  record 
fairly  tending  to  suprort  the  allegations  of  the  declaration 
sufficient  to  entitle  plaintiff  in  error  to  have  his  case  submitted 
to  the  jury.   The  first  count  of  the  declaration  charged  general 
negligence  end  unskillfnlness.   The  second  charged  that  defendant 
in  error  so  carelessly,  negligently  end  unskillfully  inserted  and 
fastened  the  tube  that  it  slipped  or  was  dravn  into  the  body.   The 
third  is  that  after  the  tube  entered  the  body  that  by  want  ox  care 
and  skill  it  was  permitted  to  remain  in  the  body.   All  of  the  evidence 
offered  was  in  support  of  the  allegations  that  the  tube  was  improperly 
fastened,  or  was  not  fastened  at  all,  and  in  support  of  the  allegation 
that  after  the  tube  entered  the  body  that  it  should  have  been  removed 
by  defendant  in  error.   The  only  medical  evidence  was  that  of  Br* 

Compton  who  testified  as  to  the  manner  in  which  such  a  tube  should 


O*     911X1. 

•  •  ...  .  ;  . 

. 

a  i  b  i  c 
fee*  erf*  aoil  I)9n/raieo 

,16."  ■"  '1  fli   h&      ■  xs  Jbrta 

.•*..■.  .  |  .  iriO    ,8T 

col  tiox: 
5i<  ■ lo  aaiJiiorfcri/e  edt  iBtau 

.  1  si 

fio.  is  ni  '■--  -.,1  ,iilae 

I*  .     ..■•>  +   o* 

. 

•.w  to  £  9ae*8fi!t 

rlrtt 
tt   XIUs  Jwia. 


6. 

be  fastened.   This  evidence  is  very  meager.   It  does  not  go  into 
detail  as  to  the  maimer  in  which  the  silkworm  suture  should  "be 
fastened.   Plaintiff  in  error  was  imder  an  anesthetic  at  thettime 
the  tube  was  inserted  and  did  not  know  it  had  been  inserted  until 
the  next  morning  when  the  wound  was  dressed.   He  testified  that 
at  that  time  it  was  not  fastened  to  the  flesh  on  the  side  of  the 
wound  and  that  there  were  no  holes  in  the  tube.   He  also  testified 
that  after  the  tube  was  finally  removed  there  was  no  hole  in  it  made 
by  a  pon  or  a  needle.   This  evidence,  taken  in  connection  with  the 
evidence  of  Dr.  Oompton  that  it  was  necessary  to  fasten  the  tu>e 
either  by  a  silkworm  suture  sewed  to  the  flesh,  or  by  a  safety  rin 
inserted  through  the  end  of  the  tube,  was  sufficient  to  fairly  tend 
to  sunport  the  charge  in  the  second  count  of  the  declaration,  and 
entitle  plaintiff  in  error  to  have  the  jury  pass  upon  the  facts  . 
presented. 

Under  the  third  count  of  the  declaration,   hile  there  was 
no  medical  evidence  that  an  immediate  removal  of  the  tube  was  necessary 
after  it  entered  the  body,  still  the  fact  that  the  tube  was  drawn 
into  the  body  where  it  did  not  belong  was  some  evidence  that  defendant 
in  error  should  have  made  prompt  effort  to  remove  it.   His  subsequent 
efforts  to  locate  and  extract  it  tends  to  show  that  it  was  his  duty 
to  do  so. 

e  are  of  the  opinion  that  the  court  Improperly  dir  cted 
a  verdict,  and  the  judgment  will  be  aeversed  and  the  cause  remanded. 

Reversed  and  demanded . 
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STATE   OF  ILLINOIS,    j 

SECOND  district.  |  ss-        I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix^the  seal  of 

said  Appellate  Court,  at  Ottawa,  this-  f  /c^^k         -day  of 

/ fru4/~l^ '/  in  the  year  of  our  Lord  one  thousand 

nine  hundred  anrj^wenty- v^^T^  " 


Clerk  of  the  Appellate  Court. 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun    and   held    at    Ottawa,    on/Tuesday/  'jt/e    sixj«|day   oj 
October,    in    the   year    of/our  xLord/ on$    tho^Lfd   r 
and    twenty-five,    within    aa^for   The    Second   District1  of    the 

state  °f  minois:  240I.A.  679 

Present—The  Hon.  NORMAN  L.  JONES,  Presiding  Justice. 
Hon.  AUGUSTUS  A.  PARTLOW,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

I  AM  iq  1926 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


J^*J 


7552  October  Term,  1925.  32 

Angela  McKay,  "by  C.  H.  McKay, 
her  next  friend, 

appellee,         Appeal  from  the  Circuit  Court 
ts.  of  Knox  County. 

Briggs  0 off nan, 

appellant.  240    I. A.     679 

Partlow,    J. 

Appellee,  Angela  McKay,  by  C.  M.  McKay,  her  next  friend,  obtain- 
ed a  judgment  in  the  circuit  court  of  Knox  county  against  appellant, 
Briggs  Coffman,  for  £750.00,  for  personal  injuries,  and  an  appeal 
has  been  prosecuted  to  this  court. 

At  the  time  of  the  accident  Angela  McKay  was  five  years,  seven 
months,  end  ten  days  old.   She  lived  with  her  parents  on  the  east 
side  of  Holton  street  in  Galesburg.   On  Sunday,  April  29,  1923,  et 
about  12:45  P.  M.  she  was  on  the  west  side  of  Holton  street,  opposite 
her  home,  playing  with  some  small  children.   Appellant  was  driving  an 
electric  automobile  north  on  the  east  side  of  Helton  street,  at  from 
six  to  ten  miles  per  hour,   '.hen  the  aiitomobile  was  just  south  of 
the  .place  of  the  accident  the  child  started  across  the  street  to 
her  home  on  the  east  side.   rihe  evidence  on  behalf  of  appellant  is 
that  she  ran  into  his  automobile,  while  the  evidence  on  behalf  of 
appellee  is  that  she  was  struck  by  the  automobile  and  knocked  down. 
Her  right  leg  eras  broken  about  three  to  six  inches  below  the  hip. 
She  was  in  the  hospital  about  six  weeks,  she  sitffered  intense  pain, 
Inter  she  had  to  walk  with  a  crutch  for  some  time,  but  finally  she 
practically  recovered.  •  Uo  complaint  is  made  as  to  any  ruling  on 
evidence,  or  as  to  the  weight  of  the  evidence,  and  it  is  admitted 
that  there  was  evidence  fairly  tending  to  support  the  judgment.   For 
this  reason  it  will  be  unnecessary  to  state  the  facts  in  greater 
detail.   It  is,  however,  insisted  by  appellant  that  the  evidence  was 
close  and  for  that  reason  the  instructions  should  have  been  accurate. 

The  amended  declaration  contained  three  counts.   The  first  . 
charged  general  negligence;  the  second  alleged  that  appellant  gave  no 
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warning  of  his  approach,  contrary  to  the  statute;  and  the  third 
alleged  that  appellant  negligently  and  carelessly  failed  to  keep  a 
proper  watch  and  lookout  for  persons  crossing  Holton  street. 

The  ninth  instruction  on  "behalf  of  appellee  ,  told  the  jury  that 
"they  should  take  into  consideration  the  whole  of  the  evidence  and 
all  of  the  facts  and  all  the  circumstances  proved  on  the  trial." 
Appellant  contends  that  this  clause  would  lead  the  jury  to  "believe 
that  they  should  consider  the  evidence,  the  circumstances  proved  on 
the  trial,  and  all  the  other  facts,  separating  the  facts  from  the 
evidence  and  the  circumstances  proved  on  the  trisl,  and  it  allowed 
the  jury  to  consider  facts  not  in  evidence.   In  support  of  this  con- 
tention Ealenovic  v.  Ansick,  181  111.  App.  660,  is  cited.   The  case 
cited  dpes  not  sustain  the  contention  of  appellant.   The  clause  of 
the  instruction  in  that  case  was  as  follows:  "and  from  all  of  these 
facts,  as  shown  by  the  evidence,  and  from  all  other  facts  and  cir- 
cumstances, the  jury  must  decide  on  which  side  is  the  preponderance." 
The  instruction  in  that  case  was  not  limited  to  facts  and  circum- 
stances proved  on  the   trial,  and  the  court  held  that  under  such  an 
instruction  the  jury  Might  consider  facts  not  in  evidence.   The  in- 
struction in  the  case  at  bar  is  entirely  different.   It  limited  the 
facts  and  circumstances  to  be  considered  to  those  which  were  in 
evidence.   It  was  in  no  wise  misleading  or  erroneous. 

The  tenth  instruction  on  behalf  of  appellee  told  the  jury  "that 
the  </6rd  'accident'  as  used  in  these  instructions  is  used  to  designate 
or  denote  the  occurrence  or  event  which  the  plaintiff  claims  resulted 
in  injury  to  her."   It  is  insisted  that  this  was  not  the  sense  in 
which  the  word  accident  was  used  in  several  other  instructions;  that 
appellant's  eleventh  modified  instruction  was  to  the  effect  that  if 
the  injury  complained  of  was  the  result- of  a  mere  accident  which 
occurred  without  negligence  on  the  part  of  appellant,  the  jury  should 
find  the  appellant  not  guilty;  that  if  the  word  accident  as  used  in 
the  eleventh  instruction  meant  a  mere  occurrence  that  the  instruction 
would  have  no  meaning  whatever,  and  for  that  reason  appellee's  tenth 
instruction  was  prejudicial. 
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The  Standard  Dictionary  defines  en    accident  as  an  occurrence 
or  event.   In  Kaminski  v„  Chicago  City  Railway  Company,  181  111.  A.pp. 
706,  on  page  710,  the  court  said:   "It  clearly  appears  from  a  reading 
of  the  entire  instruction  that  the  word  "accident ' .was  used  to  desig- 
nate the  occurrence  or  happening  in  question,  and  must  have  "been  so 
understood  "by  the  jury."  '  e  think  the  definition  of  an  accident  as 
given  in  the  tenth  instruction  was  in  accordance  with  this  rule  of 
law  and  there  was  no  error  in  giving  it. 

The  sixteenth  instruction  on  "behalf  of  appellee,  after  stating 
certain  facts,  in  defining  the  duty  of  appellant,  told  the  jury  that 
if  appellant  "negligently  failed  to  use  every  reasonable  precaution 
at  and  immediately  before  the  time  of  the  injury  to  the  plaintiff  in 
•question  to  avoid  injuring  the  plaintiff,  and  "by  reason  of  such 
negligence,  if  any,  appellee  was  injured,  that  she  might  recover.  " 
The  fifteenth  instruction  given  on  behalf  of  appellee  contained  sub- 
stantially the  same  language  above  emoted.   It  ia  contended  by  appel- 
lant that  no  count  of  the  declaration  charged  such  a  degree  of  care 
or  act  of  negligence  on  the  part  of  appellant,  and  that  both  of  these 
instructions  were  erroneous  for  that  reason;  that  these  instructions 
'eliminated  all  possibility  of  the  exercise  of  judgment  "by  the  driver 
of  the  automobile,  and  gave  him  no  opportunity  to  choose  between  two 
or  more  mutually  inconsistent  precautions,  even  though  an  ordinarily 
prudent  person  would,  under  the  same  circumstances,  necessarily  have 
used  the  one  precaution  rather  than  the  other. 

Section  40  of  the  Motor  Vehicle  Act  provides  that  upon  approach- 
ing a  person  walking  xx  upon  or  along  a  public  highway,  the  operator 
of  a  motor  vehicle  shall  give  reasonable  warning  of  his  approach,  and 
use  every  reasonable  precaution  to  avoid  injuring  such  person,  and  if 
necessary  stop  his  motor  vehicle  until  he  can  safely  proceed.   nhe 
first  count  of  the  declaration  in  subBtence  alleged  that  it  was  the 
duty  of  the  appellant  to  drive,  manage,  operate,  control,  and  direct 
said  automobile  so  as  not  to  injury  appellee;  yet  appellant  not  re- 
garding his  duty  in  that  behalf,  then  and  there  so  negligently, 
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carelessly,  recklessly,  and  improperly  drove,  managed,  operated, 
controlled,  and  directed  said  automobile  that  "by  reason  of  the  im- 
proper conduct,  negligence,  carelessness,  and  recklessness  of  appel- 
lant as  aforesaid,  the  said  automobile  then  and  there  ran  upon  and 
struck  appellee  with  greet  force;  and  violence  and  greatly  injured 
her.  This  general  allegation  of  negligence  was  a  sufficient  allega- 
tion of  negligence,  and  it  was  not  necessary  to  specifically  set  out 
in  that  count  the  I'otor  Vehicle  Statute  and  its  provisions  in  order 
to  entitle  appellee  to  offer  proof  of  a  violation  of  that  statute. 
Wagner  v.  Chicago,  Rock  Island  &  Pacific  Hy.  Co.,  277  111.  114; 
hasley  v.  Crawford,  228  111.  App.  590;  Illinois  Central  Railroad 
Co.  v,  Aland,  192  111.  27;  Chicago  &  Alton  Railroad  Co.  v,  Redmond, 
70  111.  App.  119.   here  an  instruction  is  in  the  language  of  the 
stetxite  upon  which  it  is  based  it  is  sufficient.   Greene  v.  Fish 
Furniture  Co.,  272  111.  148;  Kertens  v.  Southern  Coal  Co.  235  111. 
540;  Danley  v.  hibbard,  222  111.  88;  Kellyville  Coal  Co.  v.  0 trine, 
217  111.  516.  Under  the  statute  it  was  the  duty  of  appellant  upon 
approaching  appellee  as  she  was  crossing  ilolton  street  to  use  every 
reasonable  precaution  to  ^void  injuring  her,  and  if  in  order  to  avoid 
injuring  her  the  appellant,  in  the  exercise  of  reasonable  precaution, 
should  have  stopped  his  automobile  it  was  his  duty,  under  the  statute, 
to  do  so.   The  duty  of  appellant  Commenced  from  the  time  he  approach- 
ed ar-'ellee  walking  upon  the  highway,  and  his  duty  related  to  the 
management  and  driving  of  his  automobile  as  he  approached  her.   The 
legislature  saw  fit  to  pass  a  statute  applicable  to  such  facts.   The 
instruction  was  in  the  language  of  the  statute.   If  there  was  any 
error  it  was  in  the  statute  and  not  in  the  instruction.   The  instruct- 
ion was  proper  under  the  statute  and  the  allegation  of  the  first 
count  of  the  declaration,  and  for  that  reason  there  was  no  error  in 
giving  it . 

The  sixteenth  instruction  concluded  by  telling  the  jury  that 
they  might  assess  such  damages  as  they  found,  from  a  preponderance 
of  the  evidence,  would  compensate  appellee  for  any  damages  she  had 
sustained.   It  is  insisted  by  appellant  that  medical  and  hospital 
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expenses,  arid  loss  of  earning  power  during  minority,  were  not  proper 
elements  of  damages;  that  the  jury  knew  appellee  was  in  the  hosnital 
for  several  weeiis  and  was  attended  Toy  two  physicians;  that  the  jury 
would  think  her  damages  might  include  the  cost  of  medical  and  hospi- 
tal services,  and  therefore  this  instruction  was  misleading  and 
erroneous.   There  was  210  e\ridence  as  to  hospital  or  medical  expenses, 
or  as  to  her  earning  power  during  minority.   The  instruction  is  that 
she  may  recover  such  damages  as  a  prepionde ranee  of  the  evidence  shows 
will  compensate  appellee.   If  there  was  no  evidence  as  to  nedical 
and  hospital  expenses  it  will  not  be  presumed  that  the  jur,y  included 
such  items  in  their  verdict. 

nhe  fifteenth  instruction,  amon^  other  things,  stated  that  if 
the  jury  "believe  from  the  preponderance  of  the  evidence  that  appel- 
lant failed  and  neglected  to  sound  a  horn,  or  give  reasonable  warn- 
ing of  the  approach  of  said  automobile,  and  by  reason  of  such  negli- 
gence, if  any,  the  car  struck  appellee,  the  verdict  should  be  for 
appellee.   The  instruct  ion  is  not  quite  accurate.   It  directs  a 
verdict  and  should  have  recited  all  of  the  materiel  facts.   It 
should  have  told  the  jury  that  if  they  believed  from  the  preponder- 
ance of  the  evidence  that  appellant,  in  the  exercise  of  due  care, 
should  have  sounded  a  horn,  or  given  reasonable  warning,  and  negli- 
gently failed  to  do  so,  and  that  such  failure  constituted  negligence, 
and  appellee  as  the  result  thereof,  was  injured,  that  the  verdict 
should  be  for  appellee.   'e  do  not  feel  justified,  however,  in  re- 
versing the  judgment  solely  on  account  of  this  error. 

The  only  evidence  as  tc  the  age  of  Angela  McKay  was  by  her 
mother,  who  testified  that  at  the  time  of  the  accident  she  was  five 
years,  seven  months  and  ten  days  old;  that  she  was  born  September 
19,  1917.   The  child  was  under  seven  years  of  age  and  she  was  there- 
fore incapable  of  conduct  constituting  contributory  negligence. 
McDonald  v.  Gity  of  Spring  "alley,  285  111.  52;  Richardson  v.  Nelson, 
221  111.  254;  Seley  v.  Eekherdt,  235  111.  App.  584.   It  was  not  nec- 
essary for  the  instructions  to  state  that  appellee  must  be  in  the 
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exercise  of  due  care.   The  question  of  her  contributory  negligence 

was  not  in  the  case  and  reference  to  it  was  properly  omitted  from 

the  instructions.   The  third,  fourth  and  fifth  instructions  on  behalf 

of  appellant  were  on  the  question  of  contributory  negligence  by 

appellee  and  were  properly  refused-. 
Appellant ' s 
*,ff**ltvwl*   second  refused  instruction  told  the  jury  that  if 

they  believed  that  appellant  did  certain  things  in  the  operation 
of  his  automobile  the  jury  should  find  that  he  was  using  ordinary 
care  and  they  should  find  the  defendant  not  guilty.   The  acts  speci- 
fied were  that  the  automobile  was  being  driven  at  a  reasonable  rrte 
of  speed;  that  the  horn  was  sotmded  a  reasonable  length  of  time  and 
within  a  reasonable  distance  of  the  place  of  the  accident  to  give 
warning  of  the  approach  of  appellant;  that  appellant  gave  reasonable 
warning  of  the  approach  of  his  automobile;  that  he  operated  his 
automobile  with  ordinary  care  under  the  circumstances;  that  he  kept 
proper  watch  and  lookout  for  appellee.   Appellant  insists  that  this 
instruction  details  every  specific  act  which  the  declaration  charged 
as  negligenee;  that  it  was  a  correct  application  of  the  pleadings 
to  the  evidence;  that  it  was  the  converse  of  anpelleers  sixteenth 
given  instruction. 

The  instruction  limited  the  negligence  to  certain  specific 
facts.  Under  the  first  count  of  the  declaration  appellee  was  en- 
titled to  prove  any  omission  of  duty.   For  this  reason  the  instruction 
was  not  as  broad  as  the  declaration  and  it  was  properly  refused.   The 
subject  matter  of  this  instruction  was  covered  in  part  at  least  by 
the  eighteenth  and  nineteenth  given  on  behalf  of  appellant,  and  its 
refusal,  even  if  it  was  *&&   correct,  was  not  siiffieient  to  reverse 
the  judgment. 

We  find  no  reversible  error  and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 


- 

■ 

■ 

■ 
- 

- 

- 


STATE   OF  ILLINOIS,    (  ac 

SECOND  district.  j  'ss*        I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,  this  f  <7h  day  0f 

/fL>rtA*  ,  in  the  year  of  our  Lord  one  thousand 

nine  hundred  ancLt^venty-  A/^/j"-' 

(CJ/erk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT 

Begun  and  held  at  Ottawa,  on  Tu^day,  t3  suUh 

October,  ln  tne  year  of    /LQrd        /  t^and(ni^hu 
and  twenty-five,  within  <nd jjbv    t/e 

State  of  Illinois: 
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P-sent-The  Hon.  NORMAN  L.  JONES,  Presiding  Justi 
Hon.  AUGUSTUS  A.  PARTLOW,  Justice. 
Hon.  THOMAS  M.  JETT ,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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^BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  tN 

Clerk's  office  of  said  Court   in  +  k 
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October  !en,  1925 


47 


Warren  Corning  &  Co., 
a  corporation, 

Appellee , 

vs 

Joliet  Textile  Mills, 
a  torpors  t  ion, 

An-pellant . 


240  LA.  679 


Apreal  from  the  Circuit  Court 
of  Will  County. 


Partlow,  J. 


Appellee,  Warren  Corning  &  Co.,  a  corporation,  filed  its 
bill  in  the  circuit  court  of  'ill  County  against  appellant,  Joliet 
Textile  Tills  Com-nany,  a  corporation,  and  the  Joliet  National  Bank, 
for  an  accounting,  the  cancellation  of  a  contract  and  chattel  mort- 
gage, and  for  an  injunction.   The  bill  was  dismissed  as  to  the  Joliet 
National  Bank.   Appellant  filed  an  answer  denying  that  appellee  was 
entitled  to  the  relief  -prayed.   It  also  filed  a  cross-bill  claiming 
damages  for  the  breech  of  the  contract  which  was  sought  to  be  cancelled 
by  the  original  bill.   There  was  a  hearing  before. the  ehaneeller  in 
open  court,  a  decree  was  entered  refusing  damages  under  the  original 
bill  and  the  cross-bill,  the  cross-bill  was  dismissed,  tie  prineipal 
prayer  of  the  original  bill  was  granted,  and  the  cause  was  referred 
to  a  master  to  ta]ie  an  account  upon  certain  transactions  under  the 
contract,   ^rom  this  decree  an  appeal  has  been  prosecuted  to  this  court. 

Appellant  owned  a  mill  at  Joliet  for  the  conversion  of 
waste.   Appellee  was  engaged  in  selling  waste  to  various  railroad 
companies,  mid  wanted  to  manufacture  the  product  sold  to  its 
customers.   On  August  1,  1922,  a  written  contract  was  entered  into 
between  the  parties  which  was  to  continue  for  five  years.   Arpellee 
agreed  to  furnish  appellant  raw  material  suitable  for  conversion  into 
a  finished  product  of  waste,  and  appellant,  in  its  mill,  was  to 
convert  the  raw  material  so  furnished  into  waste  and  give  appellee 
the  exclusive  sale  of  all  material  so  converted.   Appellee  was  to 
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furnish  materiel  in  such  quantities  as  would  keep  the  mill  working 
et  full  capacity  which  was  estimated  r.t  15000  pounds  of  raw  m?-teri«l 
■per  day.   The  contract  provided  that  while  it  was  not  Lnte  ded  that 
appellee  should  he  held  rigidly  to  supply  15000  pounds  ^er  day,  but 
the  amount  furnished  should  not  be  substantially  less  than  that  amount. 
Appellee  was  to  pay  a  conversion  charge  of  $1.75  per  100  mounds  on 
the  material  converted,  vhich  charge  was  based  on  an  allowance  of 
50^  -per  100  rounds  for  the  actual  conversion  process,  and  |l.£5  per 
100  riounds  for  overhead  expenses  necessary  to  the  conversion.   It 
was  agreed  that  there  should  always  be  a  net  profit  in  the  conversion 
charge  of  one-half  cent  ^er  -pound,  but  in  the  eve  t  it  became  possible 
for  appellant  to  reduce  the  operating  expense  below  .1.25  per  100 
pounds,  the  benefit  of  such  reduction  should  be  divided  equally 
between  the  -arties.   The  conversion  charge  was  to  become  due  on  each 
100  pounds  when  it  was  packed,  baled,  marked,  and  readj  for  shipment, 
and  was  to  be  payable  on  the  16th  day  of  the  succeeding  month.   "t 
the  end  of  each  fisCal  ye^r  the  veltie  of  what  was  found,  to  be  the 
average  amount  of  raw  material  held  each,  day  et  the  rill  was  to  be 
determined  and  appellant  agreed  to  pay  six  per  cent  per  annum  on  the 
average  value  so  determined.   nhe  minimum  amoxmt  of  raw  material 
to  be  furnished  was  not  to  be  strictly  adhered  to  during  periods  of 
strikes,  labor  troubles,  business  depressions,  or  in  cr^e  of  decreased 
sales  of  the  finished  product  resulting  from  causes  beyond  the  control 
of  arp£&lee. 

The  evidence  shows  that  after  this  contract  was  exeerted 
the  parties  entered  upon  its  performance  and  continued  until  Jaiiuary 
22,  192c,  when  a  supplemental  contract  was  entered  into  which  was 
to  be  effective  from  January  L2,  1923,  until  Pehruarj  5,  li  ,.:,   This 
supplemente1  contract  relieved  appellee  from  the  ohli     a,  under 
the  original  contract,  of  furais]  in   •  -  inin  n  of  15000  pounds  per 
day  and  of  paying  a  conversion  charge  of  $1.75  per  100  pounds.   In 
lieu  thereof  it  was  agreed  that  appellee  was,     Le   the  time 
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specified  in  the  supplemental  agreement,  to  o^errie  the  mill  and  pay 
all  expenses  incident  thereto.   Appellee  was  to  pay  appellant  at  the 
termination  of  the  supplemental  contract,  one-half  of  the  net  proceeds 
realized  on  the  sale  of  all  material  manufactured.   Appellant  v;as  to 
remain  in  possession  of  the  mill  and  the  goods  of  appellee  therein 
contained.   If  a  chattel  mortgage  on  certain  stock  then  held  in 
the  mill  was  released  the  stock  was  to  he  shipped  as  directed  by 
appellee.   The  covenants  of  the  original  contract  vere  to  remain  in 
effect  so  far  as  they  did  not  conflict  with  the  supplemental  contract, 
and  on  the  termination  of  the  supplemental  contract  all  of  the  pro- 
visions of  the  original  contract  were  to  bo  given  full  force  and 
effect  during  the  time  provided  therein.  ■ 

On  December  15,  1922,  appellee  borrowed  :":10O00.00  from  the 
Joliet  National  Bank  and  gave  its  promissory  note  therefor,  payable 
in  ninety  days,  secured  by  a  chattel  mortgage  on  the  raw  material 
owned  by  appellee  in  the  mill,  and  appellant  was  made  the  trustee 
under  this  chattel  mortgage*   -his  is  the  chattel  mortgage  referred 
to  in  the  supplemental  contract.   This  chattel  mortgage  provided  that 
appellee  might  sell  or  dispose  of  any  portion  of  the  stock  mortgaged 
upon  payment  to  the  trustee  of  a  sun  equal  to  the  market  value  of 
such  goods,  or  upon  depositing  wit):  the  trustee  goods  of  equal  value 
with  those  to  be  disposed  of,  upon  the  written  consent  of  the  trustee 
executed  by  its  president.   All  goods  which  appellee  might  thereafter 
so  deposit  with  the  trustee  were  to  be  covered  by  the  mortgage*   On 
January  13,  1923,  appellee  pi  i  :  tl  a  trustee  $2200.00  for  stock  with- 
drawn which  amount  was  retained  by  the  trustee,  8;f&   was  never  applied 
on  the  mortg  ge  but  was  later  returned  to  appellee*   On  January  27, 
1923,  appellee  tendered  to  the  Joliet  national  Bank  $7800.00,  the 
balance  then  due  on  its  note  and  mortgage*  '""lid.  demanded  tl  t  the  note 
be  cancelled  and  the  chattel  mortgage  released.   The      refused  to 
cancel  the  note  and  refused  to  release  the  mortgage  on  the  ground 
that  -"7800.00  was  not  the  balance  due  thereon.   On  January  29,  192S, 
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appellee  paid  the  Joliet  national  hank  9900.00  in  fall  of  the  note, 
notwithstanding  said  payment  of  !  2800.00  had  been  previously  made. 
The  bank  cancelled  the  note  and  delivered  it  to  r-npellee,  and  there- 
upon  the  tmstee  delivered  to  appellee  hie  cheoJ  for  2200.00,  upon 
which  check  payment  later  was  stopped  by  the  trustee,  bi*.t  the  check: 
was  finally  paid  on   February  2,  1923,  after  the  bill  was  filed  in 
this  ease.  Appellant  did  not  release  the  ehattel  mortgage  until 
after  the  bill  was  filed. 

On  January  29,  1925,  after  the  note  and  chattel  moargage 
haci  been  paid,  Coming  the  president  of  appellee  went  to  the  mill 
and  gave  a  written  order  to  ship  out  all  finished  product  on  hand, 
and  the  agents  and  servants  of  appellant  wrreed  to  comply  with  the 
order  biit  the  shipment  was  not  made  because  it  was  countermanded  by 
Walsh,  the  president  of  appellant.   Doming  testified  that  at  the 
same  ti  e   he  also  ordered  a  small  -portion  of  unfinished  stock  shipped 
so  he  could  raise  money  to  meet  some  bills,   ^'he  evidence  on  behalf 
of  appellant  on  this  point  is  that  Corning  at  that  time  ordered  all 
material  shipped  whether  finished  or  unfinished;  that  he  said  appellee 
would  be  unable  to  earry  out,  and  would  not  attempt  to  further  carry 
out,  the  contract;  that  there  was  some  talk  of  a  settlement  and 
cancellation  of  the  contract;  that  Walsh  offered  to  settle  and  cancel 
the  contract  for  .;ji5000;  that  it  was  agreed  that  no  goods  would  be 
shipped  until  such  a  settlement  was  made  and  Corning  agreed  to  be 
in  Joliet  on  February  1,  1927,  for  the  purpose  of  giving  the  final 
word  on  the  settlement.   The  evidence  on  behalf  of  appellee  is  that 
Walsh  said  that  not  a  thing  would  he  shipped  unless  $5000  was  paid; 
that  Corning  said  he  was  going  to  get  out  of  t'l  e  contract  because  no 
shipments  were  to  be  marie  unless  (5000  was  paid.   It  is  admitted  by. 
Corning  that  there  was  some  talk  of  the  cancellation  of  the  contrrct 
8nd  a  settlement  on  the  basis  of   5000.   The  contention  of  appellee 
is  that  upon  its  offer  on  January  27,  1923,  to  ?r$   the  balance  due 
on  the  note  and  mortprae-e,  and  the  rufusal  of  the  hank  to  accept  the 
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sa.ne ,  that  appellee  had  a  right  to  sell  end  ship  rii  or  any  part  of 
the  stock  whether  finished  or  unfinished;  that  the  refusal  of  appellant 
to  accept  nayment,  cancel  the  note,  release  tie  i  ortprfre  and  permit 
shipment  constituted  such  a  "breach  of  the  contract  as  gave  appellee 
the  riprht  to  rescind  the  contract  $  that  appellee  did  rescind  the 
contract,  ?md  on  February  1,  1923,  filed  its  hill  in  this  case. 

The  decree  found  that  the  original  contract,  the  supple- 
mental contract,  and  the  chattel  mortgage  had  been  executed;  that 
there  was  no  misrepresentation  on  the  part  of  appellant  in  regard 
to  the  capacity  of  its  plant;  that  the  plant  had  a  capacity  of  about 
15000  pounds  ner  day  if  roner  mat  rial  was  furnished;   that  appellee 
failed  to  furnish  the  orders,  quality  :°nd  quantity  of  materials 
required  to  keep  the  mill  in  operation;  that  on  January  27,  1923, 
avpellee  offered  to  pay  the  mort  -agee  the  full  amount  remaining  due 
on  the  chattel  mortgage;  that  upon  such  offer  being  made,  appellee 
had  the  full  right  and  power  to  sell  and  shir  any  part,  or  all,  of 
the  material  then  held  at  the  mill,  and  t]  at  the  refusal  by  appellant 
to  allow  the  shipment  constituted  a  breach  of  both  the  supplemental 
and  original  contract;  that  on  January  29,  1923,  appellee  repudiated 
its  obligations  under  both  contr  ets  and  that  such  repudiation  i 
justified  because  of  the  breach  of  said  contracts  by  appellant  en 
January  27,  1923,  and  its  refusal  to  ship  or  permit  appellee  to  ship 
the  finished  nroduct  as  directed.   The  decree  cancelled  the  contracts, 
and  the  temporary  injuncti  n  granted  upon  the  filing  of  the  original 
bill  was  made  permanent.   No  damages  were  allot  ed  either  party  for 
breach  of  either  contract  under  the  original  bill  or  cross-hill. 
The  csuse  was  referred  to  a  master  for  an  aecounting  of  the  trans- 
actions between  the  parties  from  October  9,  1922,  to  January 
27,  1923.   The  cross-bill  was  dismissed. 

It  is  stated  by  appellant  that  "under  the  facts  as  pre- 
sented by  the  evidence,  f^nd  by  the  decree  of  the  coirt,  the  only 
question  which  is  seriously  raised  by  this  case  is  whether  the 
defendant  is  to  be  deprived  of  its  right  to  recover  because  of  its 
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alleged  default  on  January  27,  192,3." 

There  is  ver;s!  little  dispi^te  as  to  the  law  applicable  to 
the  facts  hero  presented.   It  is  practically  agreed  that  equity  had 
jurisdiction;  that  when  equity  assumes  j;irisdiction  for  one  pun,  e 
it  assuir.es  jurisdiction  for  all  purposes;   that  equity  has  jurisdiction 
to  assess  damages  if  the  evidence  justifies  such  assessment;  that  both 
the  original  bill  and  the  cross-bill  asked  for  damages,  therefore 
neither  party  is  in  a  -position  to  dispute  such  jurisdiction  as  to 
damages.   It  is  claimed  by  appellee  that  no  damages  should  be  assessed 
in  favor  of  appellant  for  the  reason  that  there  were  breaches  of  the 
contract  by  appellant,  and  that  under  the  evidence  any  damages  assessed 
would  be  speculative,  and  are  not  susceptible  of  proof. 

The  violation  of  a  contract  can  only  be  made  the  oasis  for 
a  reseision  where  such  violation  constitutes  a  m  teriai  breach  for 
which  there  can  be  no  adequate  compensation  by  the  payment  oi   -   -es, 
and  which  renders  that  portion  of  the  contract  still  to  be  performed 
a  th Ln;.r  different  from  what  the  parties  originally  contracted. 
Sit t eager  vs.  Pistenger,  S08  111.  582;  Palmer  vs.-  Heriden  Co.,  188 
111.  508;  Selby  vs.  Hutchinson,  4  Gil.  319;  3  Elliott  on  Contracts, 
229.    here  one  of  the  parties  repudiates  a  contract,  the  injured 
party  has  an  election  to  trent  the  contract  as  rescinded,  and  recover 
upon  the  quantum  meruit  so  fajj  as  he  las  performed;  or  he  may  keep 
the  contract  alive  for  the  benefit  of  both  parties,  he  being  ft  ^.-11 
times  ready  and  able  to  perform,  and  at  the  end  of  the  time  specified 
he  may  sue  and  recover  under  the  contrast;  or  he  may  treat  the 
repudiation  as  a  termination  of  the  contract  for  all  purposes  and 
sue  for  the  profits  he  would  have  realised  if  he  had  not  been  pre- 
vented from  performing  it.   Chisago  Hashed  Goal  Co.  vs.  Ifcitsett, 
et  el,  278  111.  623;  Lake  Shore  &  Michigan  Southern  Railway  Co. 
vs/  Richards,  152  111.  59;  Cit.  of  EigiB  vs.  Joslyn,  136  111.  525. 
A  waiver  of  rights  under  a  contract  must  be  either  intentional,  or 

based  upon  such  facts  and  conduct  as  warrants  en  inference  of  the 
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relinquishment  of  the  rights.    The  acts  upon  which  it  it;  sought  to 
base  a  waiver  must  he  clear,  unequivocal,  and  decisive,   iilis  CofI 
&  Mining  Co.  vs.  Missouri  &  Illinois  Coal  Co.,  206  111.  App.  192; 
27  R.  C.  L.  902.   The  continuance  of  a  contract  in  force  after  rari 
breaches  does  not  constitute  a  waiver  of  past  (..reaches  where  the  -'lit 
waivers  are  conditioned  upon  future  fulfillment  of  the  contract. 
Glenrid^e  Coal  Co.  vs.  Marion  County  Coal  Co.,  205  111.  &pp.  264. 
Where  "both  parties  have  been  guilty  of  a  failure  to  -nerfom  strictly, 
they  mutually  waive  the  ri^ht  to  complain  of  non-performance  until 
one  party  has  put  his  adversary  in  a  position  where  he  nay  have  such 
right  of  action  by  a  failure  or  refusal  to  perform.   Chic;  o  ashed 
Coal  Co.  vs.  ..'hitsett,  276  111.  623;  Lehman  vs.  Webster  &  Cc.  ,  209 
111.  264;  Pennsylvania  Coal  Co.  vs.  Ryan,  107  111.  226;  Consolidated 
Electric  Sign  Co.  vs.  Price,  192  111.  App.  510. 

It  appears  from  the  evidence  that  both  the  original  contract 
e  nd    the  supplemental  contract  were  carried  out  only  in  part  after 
cvisideraole  difficulty.   At  the  time  the  original  contract  was 
executed  appellant  was  financially  embarassed.   It  was  indebted  in 
the  sum  of  about  cl00,000.   The  only  property  which  it  apparently 

ted  was  its  mill  and  machinery  and  about  $10, i  00  worth  oi  material 
which  was  in  the  mill  at  the  time  the  original  contract  was  entered 
into,  which  stock  its  pu, -chased  by  appellee,  paid  for  in  cash,  and 
shipped  out  of  the  mill.   Before  appellant  could  operate  under  the 
contract  it  was  necessary  for  it  to  make  some  kind  of  a  settlement  with 
its  creditors.   A  comr.ositicn  was  finally  effected  which  provided  for 
certain  payments  to  be  made  by  appellant  on  its  old  debts  at  regularly 
stated  intervals.   While  the  mill  was  bein-?  operated  some  of  these 
payments  became  due.   Appellant  did  not  have  the  money  to  pay  them 
and  at  the  same  time  meet  the  pay-rolls.   As  a  result  several  requests 
were  made  of  appellee  for  •  ,1  j  ncements  of  money,  which  requests  were 
apparently  honored  by  appellee.   The  evidence  also  shows  that  the 
machinery  in  the  mill  was  not  in  condition  for  operation  at  the  time 
the  contract  was  entered  into.   The  contract  did  not  specify  any 


sorrow   i  «  !to   c  ..... 

i 
.«■  2  aw 

- 

dor, 
be 

JJ9Cfa£>l  IOE.V  .  .  .Ill 

,       -         -  •  . 

I 

. 

Xl^ue-5  b  -  .000,. 

'  -    S 

si   *roi  . 

^Ii 

I  .  ' 

0     319W 

MRJ 

.... 


7, 

certs  in  time  at  which  operrtions  should  begin.   It  arrears  that  it 
would  taice  at  least  ten  days  or  two  weeks  to  put  the  machinery  in 
repair*   There  is  considerable  dispute  as  to  just  how  much  time  was 
tsien  in  getting  the  factory  ready  for  operation.   One  of  the  witnesses 
who  testified  for  appellant  stated  that  he  was  in  the  factory  on 
October  4,  1922,  and  that  ne  of  the  machines  was  torn  down  and  the 
parts  distributed  around  the  floor.   Thi  evidence  shows  that  the 
first  material  was  received  about  the  middle  of  October  and  operations 
begun  about  October  17.   There  is  evidence  tending  to  show  that  the 
repairs  made  did  not  put  the  machinery  in  first  class  condition  end 
that  there  were  defects  which  interfered  with  first  class  work.   One 
shipment  of  waste  was  rejected  ty  the  consignee  because  it  was  not 
properly  manufactured,  and  this  shipment  was  sent  to  another  factory 
to  be  -gain  sent  through  the  machines.   There  is  some  evidence  that 
there  were  delays  on  account  of  repairs  to  machinery,  and  on  account 
of  fires  which  originated  from  the  operation  of  the  machines.   The 
decree  makes  no  finding  as  to  any  default  on  behalf  of  appellant  in 
carrying  out  its  part  of  the  contract. 

On  the  other  hand,  the  decree  finds  that  appellee  was  in 
default  for  the  reason  that  it  did  not  furnish  materials  and  orders 
sufficient  to  keer  the  plant  in  operation  to  the  extent  of  15,000 
pounds  per  day.   The  evidence  shows  that  when  an  invoice  was  taken 
on  January  7,  1923,  there  were  350,000  pounds  of  material  in  the 
factory  Belonging  to  expellee.   At  the  time  the  chattel  mortgage  was 
executed  in  December,  1922,  there  was  material  in  the  factory  of  t]  e 
value  of  about  £27,000.00  belonging  xo  appellee.   There  is  testimony 
that  during  the  tine  the  contract  was  in  operation  arpellee  spent 
over  $70,000  in  fulfilling  its  part  of  the  contract.   It  is  elaimed, 
however,  that  notwithstanding  this  evidence,  the  materiel  furnished 
was  of  an  inferior  grade  and  that  it  was  not  well  balanced j  that 
certain  necessary  materials  which  went  into  the  finished  product  i  ere 
not  furnished,  and  the  chancellor  found  this  to  be  true.   The  evidence 
shows  that  there  were  a  few  days  during  the  time  the  contract  was  in 
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fores  when  the  mill  was  open  ted  substantially  to  the  extent  provided 
in  the  contract,  hut  during  most  of  the  time  it  was  not  operated  to 
the  extent  of  one-half  of  the  amount  ^rotfided  in  the  contract,   It 
also  appears  that  during  the  time  the  contract  was  in  force  there  were 
constant  complaints  by  appellee  that  the  overhead  cost  of  production 
was  so  high  that  appellee  could  not  sell  its  product  on   the  market 
■st  a  -profit,  and  this  was  one  of  the  reasons  why  the  supplemental 
contract  was  entered  into  by  the  terms  of  which  appellee  assumed 
the  operation  of  the  plant  at  its  own  expense. 

Appellant  insists  that  the  evidence  does  not  support  the 
finding  in  the  decree  that  appellant  made  such  a  default  on  January 
87,  1923,  as  justified  appellee  in  rescinding  the  contract.   In 
support  of  this  contention  it  is  insisted  that  the  -2200  was  not  a 
payment  on  the  chattel  mortgage;  that  it.  was  s»nly  received  by  the 
trustee  as  security  for  goods  of  that  value  which  were  shipped  out; 
that  under  the  terms  of  the  mortgage  the  total  amount  secured  thereby 
was  to  be  paid  to  the  mortgagee;  that  the  trustee  had  no  right  to 
receive  any  payments,  therefore  appellee  did  not  comply  with  the  term 
of  the  mortgage  when  it  tendered  only  f 7800  to  the  bank,  was  not 
entitled  to  have  the  note  cancelled  or  the  mortgage  released,  or  to 
rescind  the  contract. 

We  think  the  evidence  shows  that  this  contention  was  an 
afterthought  on  the  part  of  appellant  and  that  there  was  another 
reason  why  the  payment  was  not  applied  on  the  mortgage.   Corning 
testified  that  when  the  $2200  payment  was  made  'alsh  told  him  it  would 
be  applied  on  the  mortgage*   This  is  denied  by  -'alsh,  but  it  is  apparent 
that  this  was  the  understanding  of  Corning  for  the  reason  that  he 
only  tendered  to  the  mortgagee  £7800  which  would  have  been  the  balance  ■ 
due  if  the  £2200  had  been  credited  on  the  note.   hen  the  mortgagee 
refused  to  receive  this  amount  Corning  immediately  tendered  the  full 

nt  in  addition  to  the  ^2200.   ft      rs  from  the  evidence  that 
Walsh  did  not  want  the  chattel  mortgage  --aid  off  at  this  time,  end 
we  think  this  is  the  real  reason  he  did  not  apply  the  :2200  on  the 
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Mortgage  rather  t  an  the  reason  he  nov.  urges.   Falah  testified  t  at 
when  he  learned  on  January  27  that  Corning  was  going  to  pay  off  the 
mortgage,  he  (Walsh)  did  not  waat  it  paid  off;  that  he  tried  to  get 
in  touch  with  Corning  to  urge  him  not  to  '3o  .-;o;  that  lie  began  to  pet 
scared  that  Corning  "was  going  to  run  out  on  him";  that  he  knew  that 
ae  lOBg  as  the  mortgage  was  in  effect  he  could  hold  the  goods  and  he 
felt  safer  with  the  floods  in  the  mill.   "e  think  this  was  the  real 
reason  the  f'2200  was  not  credited  on  the  mortgage.   The  mortgage 
provided  that  the  mortgagor  could  sell  or  dispone  of  anj  of  the 
property  mortgaged,  upon  paying  to  the  trudtee  of  •  sum  equal  to  the 
market  value  of  such  goods,  or  upon  depositing  with  the  trustee  ^oods 
of  eoual  value  with  those  sold;  that  all  poods  deposited  wit]  the 
trustee  in  substitution  for  goods  sold  should  be  included  in  the 
mortgage.   There  was  no  provision  which  required  the  trustee  to 
return  to  appellee  any  money  paid  "by  appellee  for  goods  sold  and 
Shipped*  Under  these  circumstances  the  $2200  was  a  payment  on  the 
note  and  mortgage  and  should  have  been  so  credited.   'he.      llee 
tendered  to  the  bank  §7800  which  was  the  balance  due  on  the  mortgage, 
appellee  had  8  right  to  have  the  note  cancelled  and  the  mortg!  ge 
released.   Appellee  was  deprived  of  its  rights  in  this  regard  by  the 
wrongful  act  of  the  trustee.   Even  after  the.  full  amount  was  paid 
and  accepted  and  the  note  was  cancelled  the  trustee  did  not  deliver 
a  release  of  the  mortgage  to  appellee  until  after  the  bill  was  filed 
in  this  case.   Walsh  denies  that  appellant  demanded  a  release  hut 
the  evidence  shows  otherwise.   He  also  elfins  that  there  was  an 
agreement  not  to  ship,  after  the  mortgage  was  paid,  until  after  there 
was  a  settlement,  but  we  do  not  think  the  evidence  sustains  this 
contention.   On  the  contrary  we  think  there  was  8  positive  refusal 
on  the  part  of  Walsh  to  alloi  appellee  to  ship  •  n./   oof's  eve...  after 
appellee  had  the  right  so  to   do. 

There  is  a  sharp  conflict  in  the  evidence  as  to  every 
material  question  in  Issue,   we.  have  read  all  of  the  evidence  with 
great  care.   nhe  chancellor  saw  the  witnesses  and  heard  them  testify. 


. 

- itoM 

■ 
■ 
■ 

3:"(t    COS 

%  so 

: 

i 
I 

saw  eeJ 

...■.:  t      Srft 

1 8W 


10, 

He  was  in  a  "better  -nosition  than  we  are  to  determine  the  weight  to 

be  giYen  to  the  testimony  of  each  witness.   Hucb  depends  upon  the 
manner  in  which  the  evidence  was  riven  end  the  appearance  of  the 
witnesses.   We  do  not  feel  justified  in  Getting  aside  the  finding 
with  reference  to  kfe  a  breach  of  the  contract  by  appellant  on  the 
grounds  that  the  finding  is  against  the  weight  of  the  evidence.   If 
there  was  a  "breach  as  found  hy  the  decree  it  was  a  substantial 
In  fact  it  was  such  as  to  render  impossible  a  performance  of  the 
contract  by  appellee  and  such  as  to  give  appellee  the  right  to  rescind. 

If  the  contract  was  rror'erly  rescinded  the  next  question 
is  es  to  whether  either  party  was  entitled  to  damages.   The  decree 
found  tl  at  appellee  was  in  default  in  not  furnishing  material  tff 
proper  quantity  and  quality,   We  are  not  disposed  to  say  that  this 
finding  is  contrary  to  the  evidence  and  for  that  reason  appellee  was 
net  entitled  to  damages  as  '.-rayed  in  the  original  bill,   Ob  the  other 
hand,  we  are  of  the  ouinion  that  appellant  was  also  in  default  and 
did  not  comply  with  its  contract.   We  have  stated  the  principal 
res-nects  in  which  appellant  failed  to  comply  with  its  contract,  and 
it  is  unnecessary  to  here  repeat  them.   Because  of  the  fact  that 
neither  party  complied  with  the  contract  the  decree  was  correct  in 
refusing  damages  to  either  party. 

A  party  claiming  dam^fres  cannot  recover  unless  he  has  per- 
formed hi«  -part  of  the  contract,  or  is  ready  and  willing  tc  perform, 
laird  vs.  Brans,  20  111.  30,   Damages  which  are  speculative,  and  too 
remote  to  b^  measured,  or  are  impossible  to  ascertain,  cannot  be 
recovered.   Pennsylvania  GopI  Co.  vs.  Ryan,  107  111.  226;   ^aven  & 
White  vs.  Wakefield,  39  111.  509;  Chicago,  Indiana  &  Western  Hailway 
Co.  T8-,  Baker,  130  111.  App.  414.   The  contract  provides  that  appellee 
need  not  strictly  adhere  to  the  amount  of  raw  material  to  be  furnished 
during  reriods  of  strikes,  labor  troubles,  business  depressions,  or 
of  decreased  sales  of  the  finished  product  made  therefrom  resulting 
from  causes  beyond  the  control  of  the  appellee*   There  is  some  evidence 
that  there  were  business  depressions  and  decreased  sales  of  the 
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finished  product  which  were  beyond  the  control  of  appellee,  and. 
therefore  this  fact  suet  "be  token  Into  consideration,   '.'"here  is 

evidence  not  onlj  as  to  the  defective  quality  of  the  stock  furnished 
by  apptfllee,  but  there  is  also  evidence  ea  to  defective  manufacture 
of  that  stock:  "by  appellant.   It  ?>iso  appears  that  there  were  various 
Bhut-d*wns  from  time  to  time  because  of  repairs  that  were  necessary 
to  the  machinery,  "jc  that  other  shut-downs  were  caused  by  reaaon 
of  fires  in  the  plant  which  caused  variolic  delays.   It  also  ^r^ears 
that  the  ^rice  of  conversion  was  higher  than  could  be  -paid  and  come 
in  cciiroctition  with  other  factories.   While  it  is  true  the  contract 
fixed  the  rrice  between  the  parties,  yet  when  we  take  into  considera- 
tion the  various  defaults  by  both  parties,  neither  was  entitled  to 

t. s,  and  any  damages  assessed  would  be  very  difficult  of  reeer- 
t  innent  and  would  necessarily  be  largely  speculative.   Under  this 
state  ox  the  proofs  the  decree  was  correct  in  refusing  damages. 

t  find  no  reversible  error  and  the  decree  will  be  affirmed. 

Decree  affirmed. 
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STATE   OF  ILLINOIS,    i  QO 

SECOND  district.  [  ^        I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof.   I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,  this  _Z 2±5  -day  of 

S//L/&y*-^,  in  <the  year  of  our  Lord  one  thousand 

nine  hundred  andjtWe>ity-  /^-^^y^  J 

Cle/kj^fthe  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  t 
October,  in  the  year  of  our'  Lord  o 

or 


and  twenty- five,  within  and  for/th£  Se$md"'D  fs  tr  i  c  t 


State  of  Illinois: 

Present  —  The  Hon.  NORMAN  L.  JONES,  Presiding  Justice. 
Hon.  AUGUSTUS  A.  PARTLOW,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
y«N  I  J  Iy25  the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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Clyde  Schooley, 

Appellee, 

VJ. 

Wilson  Provision  Company, 
a  corporation. 

Appellant. 


bO 
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Appeal  fron  the  Circuit 
Court  of  Peoria  County. 


Partlow,  J. 

Appellee,  Clyde  Schooley,  recovered  a  judgment  for  $1842,55 
in  the  circuit  court  of  Peoria  county,  against  appellant,  vilson 
Provision  Comr-any,  en  account  of  personal  injuries  and  injuries  to 
a  truck  caused  "by  a  collision  with  a  truck  belonging  to  appellant, 
and  an  appeal  has  been  prosecuted  to  this  court. 

The  first  error  urged  is' that  the  evidence  does  not  sustain 
the  judgment,  and  that  appellee  was  guilty  of  contributory  negligence. 
The  declaration  consisted  of  three  counts.   The  first  alleged  General 
negligenoe,  the  second  charged  a  high  and  dangerous  rate  of  speed, 
and  the  third  alleged  that  appellee  had  the  right  of  way  which  right 
was  violated  by  appellant. 

The  evidence  shows  that  the  accident  occurred  on  August 
12,  1924,  about  ten  orclock  4n  the  morning  of  a  clear  bright  day,  at 
the  intersection  of  Main  street  and  Garfield  avenue,  in  the  city  of 
Peoria.  l/i>in  street  extends  east  and  west,  8nd  Garfield  8venue 
extends  north  and  south.   There  is  a  double  street-car  track  in 
Main  street  and  the  street  is  forty  and  one-half  feet  wide.   The 
distance  from  the  south  curb  line  to  the  first  rail  of  the  street 
car  track  is  about  twelve  feet.   The  width  of  Garfield  avenue  is 
about  thirty  feet.  Appellee  at  the  time  of  the  accident  was  t  .irty 
three  years  eld,  and  was  engaged  in  concrete  work.   About  twenty  years 
prior  to  this  accident  he  lost  a  leg,  and  used  an  artificial  limb/ 
He  was  operating  a  one  toa  Cheverlet  truck,  with  &n   enclosed  cab, 
having  a  glass  wind  shield  and  glass  doors  which  were  closed.   He 
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was  driving  north  on  Garfield  avenue.   He  testified  that  as  he 
approached  the  intersection  he  practically  stopped.   He  looked  west 
before  he  reached  the  south  sidewalk  line  of  Main  street  and  could 
see  practioally  to  the  end  of  the  block  west.   He  then  looked  east. 
He  put  his  car  in  second  and  started  across  the  intersection.   He 
was  looking  straight  ahead  as  he  moved  into  the  intersection.   As 
the  front  wheels  of  his  truck  reached  the  second  street  car  rail 
his  truck  was  hit  on  the  west  side.   At  the  time  he  crossed  the 
intersection  he  was  traveling  six  or  eight  miles  per  hour.   He  did 
not  see  appellant Ts  truck  before  the  collision.   The  truck  which 
struck  him  was  a  White  truck  loaded  with  me^t  and  weighed  6900  pounds. 

Three  disinterested  eye  witnesses  testified  for  appellee. 
Two  of  them  testified  that  appellee  was  traveling  eight  to  ten  miles 
per  hour;  that  he  sloped  down  for  the  crossing;  that  appellant's 
truck  was  going  thirty  to  forty  miles  per  hour;  that  it  aid  not 
slacken  speed  and  gave  no  alarm  or  warning  signal  of  any  kind;  that 
appellee's  truck  was  knocked  thirty  or  forty  feet.   The  third  witness 
for«appellee  testified  that  when  appellee  reached  the  intersection 
he  was  going  five  to  ten  miles  per  hour. 

Harlon  the  driver  of  appellant's  truck  testified  that 
as  he  approached  the  intersection  his  truck  was  goinr  fifteen  or 
eighteen  miles  -per  hour  an§  was  straddling  the  south  car  track. 
He  looked  first  to  the  south,  then  to  the  north  and  then  back  south. 
When  he  looked  south  the  second  time  he  was  eight  feet  into  the 
intersection  east  of  the  curb.   At  that  time  appellee  wa.s  on  the 
south  sidewalk  line  of  Main  street ,  about  five  to  eight  feet  vest 
of  the  east  curb;  that  appellee Ts  truck  was  going  twenty  four  to 
twenty  eight  miles  per  hoxir;  that  appellant's  truck  turned  slightly 
to  the  north  and  appellee  turned  slightly  to  the  east,  and  the  left 
front  wheel  of  appellee's  truck  struck  the  right  side  efi   appellant's 
truck  just  back  of  the  right  front  wheel,  causing  appellant's  truck 
to  swerve  in  a  northwesterly  direction  and  run  into  a  pele  at  the 
northwest  corner  of  the  intersection. 
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Jones,  a  boy  who  was  riding  with  Harlon  testified  nrac- 
tically  the  same  as  Hsrlon.   He  testified  that  am-rellant's  truck 
was  traveling  fifteen  to  tventy  miles  an  hour,  and  that  it  vies 
one-third  of  the  way  across  the  intersection  "before  appellee's 
truck  reached  the  intersection;  that  appellee  was  traveling  twenty 
five  to  thirty  miles  per  hour. 

Section  33  of  the  Motor  Vehicle  Act,  provides  thet  all 
vehicles  traveling  upon  public  highways  shall  give  the  right  of  way 
to  other  vehicles  approaching  along  intersecting  highways  from  the 
right,  and  shall  have  the  right  of  way  over  those  approaching  from 

the  left.  Under  this  statiite  appellee  not  only  had  the  right  of  way, 
hut  the  preponderance  of  the  evidence  shows  that  he  reached  the 
intersection  before  appellant's  truck.   It  was  therefore  the  duty 
of .appellant 's  driver  to  stop  his  truck,  or  to  sufficiently  check 
its  speed  to  allow  appellee  to  toss.   As  a  general  rule  the  violation 
•f  a  statute  is  negligence  per  se,  and  if  the  negligence  contributes 
to,  or  causes,  the  injury  it  is  actionable  8S  a  matter  of  law* 
Lenartz  vs.  Funk,  224  Ill«  App8  180;  Partridge  vs.  Eberstein,  225 
Ilia  App.  209„  Not  only  did  appellee  have  the  right  of  way  and  reach 
the  intersection  first  but  the  preponderance  of  the  evidence  shows 
that  he  was  traveling  at  a  reasonable  rate  of  s-peed;  that  he  slowed 
down  as  he  reached  the  intersection;  that  he  looked  both  ways 
before  he  attempted  to  cross.   On  the  other  hand,  the  preponderance 
of  the  evidence  shows  that  appellant's  truck  was  traveling  at  an 
excessive  rate  of  speed;  that  it  gave  no  alarm  or  warning;  thft  it 
did  not  slacken  its  sneed,  and  that  it  ran  into  the  truck  of  appellee. 
The  preponderance  of  the  evidence  establishes  a  clear  case  against 
appellant  on  each  end  all  counts  of  the  declaration,  shows  that 
appellee  was  in  the  exeroise  of  due  care  and  caution  for  his  own 
safety,  and  that  he  was  not  guilty  of  contributory  negligenoe  which 
barred  his  right  to  recover. 

It  is  insisted  that  the  damages  are  excessive  for  the 
reason  that  ap-nellee  and  his  truck  were  not  seriously  injured.   The 
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evidence  on  behalf  of  appellee  shows  that  he  was  rendered  unconscious, 
He  was  taken  to  s  hospital  where  he  remained  shout  two  hoiirs  and 
then  was  taken  to  his  home  at  his  own  request.   He  remained  at  home 
about  thirty  two  days  and  was  confined  to  his  bed  about  twelve  days. 
He  testified  he  had  a  cut  on  the  left  arm,  to  the  bone,  about  three 
or  four  inches  long,  which  it  took  three  stitches  to  close.   His 
ribs  were  broken  on  the  left  side.   The  s^in  on  the  right  shoulder 
was  torn  sboxit  two  inches.   His  back,  side,  and  one  leg  were  bruised. 
The  brace  on  the  artificial  limb  was  bent  in  a  V  shape  and  bruised 
the  bone.   His  bins  were  skinned,  and  they  were  black  and  blue. 
His  chest  was  sore.   He  testified  he  had  pains  on  his  left  side 
at  the  time  of  the  trial;  that  at  night  he  was  restless  and  could 
not  sir  ep;  that  he  had  Tains  for  thirty  days  after  the  accident 
mostly  in  the  side;  that  he  was  bandaged  for  three  weeks;  that  be 
has  headaches  at  the  present  time;  that  for  forty  days  he  could  do 
no  work,  and  for  forty  more  days  he  was  able  to  work  half  time;  that 
he  was  earning  $13#50  per  day,  which  he  lost  for  forty  days,  and 
$6.75  which  he  lost  for  forty  days.   He  testified  he    I    62.00  for 
doctor,  hosrital t  and  XORay  bills,  making  a  total  aetual  loss 
of  .872.00,  to  say  nothing  ot  his  pain  end    suffering. 

As  to  the  injury  to  the  car,  the  evidence  on  behalf  of 
appellee  shows  that  his  truck  was  practically  new.   It  had  been 
driven  about  two  months  for  a  diet- nee  of  700  or  800  miles,  and 
was  worth  <j'950.00.   The  frame  was  bent  into  a  V   sha-re  and  had  to 
be  replaced.   The  starter,  starter  plate,  the  differential  and 
transmission  were  broken.   The  drive  shaft  housing  was  cracked  and 
the  drive  shaft  was  I ent.   The  transmission  was  cracked  on  both  sides. 
The  engine  was  knocked  out  of  line  about  four  inches.   The  cab  wes 
broken  from  the  box  and  was  knocked  off.   One  front  wheel  was  broicen 
and  two  tires  were  flat.   The  axle  was  bent,  the  battery  was  broken, 
bra  Ice  rods  were  bent,  and  the  gear  shaft  was  knocked  loose  from  the 
transmission;  that  no  part  of  the  truck  escaped  injury  but  th<  back 
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wheels,  springs,  radiator,  and  winds"  ield.   Appellee  and  two 
experienced  repair  men  testified  that  the  truck  could  not  he 
repaired,  that  it  would  cost  more  to  repair  it  than  it  was  worth, 
that  after  the  accident  it  was  worth  from  $50.00  to  ^75.00. 

On  the  other  hand,  the  evidence  on  behalf  of  appellant 
was  that  the  truck  was  under  a  chattel  mortgage  to  the  American 
Bankers  Company,  and  after  the  accident  was  repaired,  as  -rood  as 
new,  for  ^189.06.   The  contract  price  for  the  repairs  was  $250.0  . 
The  evidence  shows  that  this  garage  did  considerable  repair  work 
for  the  American  Bankers  Company  and  did  so  at  a  flat  rate,  that  is, 
it  charged,  a  certain  stated  price  for  a  job  mprwrdless  of  the  amount 
of  time  or  material  which  it  took  to  do  it,  and  that  it  also  gave 
to  the  American  Bankers  Company  a  cash  discount.   It.  was  admitted 
that  the  usual  price  for  making  such  repairs  was  1.50  per  hour  for 
the  lahor,  together  with  the  cost  of  the  material.   For  example, 
the  hill,  which  is  itemized,  shows  that  $10*00  was  charged  for  making 
the  repairs  on  the  cab,  hut  it  also  appears  that  it  took  IS !?  hours 
to  make  the  repairs  on  the  cab,  which  at  $1.50  per  hour,  would  amount 
to  $20.25,  which  was  over  double  the  amount  charged  in  the  itemized 
statement.   The  same  condition  existed  as  to  other  items  of  repair, 
The  evidence  also  shows  that  after  the  truck  was  r.e^aired  it  was 
sold  for  about  $500.00.   If  it  was  originally  worth  $950.00  and 
it  cost  $189.06  to  repair  it,  and  it  was  sold  for  about  #500.00, 
there  was  a  loss  of  ,J>639.06,  which  amount  added  to  the  $872.00 
actual  damages  to  appellee  for  personal  injuries  made  a  total  of 
&lia.l»06  actual  damages  proven,  which  were  within  $301*49  of  the 
amount  of  the  jxidgment.   The  case  was  tried  unon  the  theory  of 
appellee  that  the  damages  could  not  be  repaired,  and  upon  the  theory 
of  appellant  that  they  were  repaired.   Regardless  of  whichever  theory 
the  jury  saw  fit  to  adopt,  the  damages  assessed  were  not  against  the 
weight  of  the  evidence  when  the  personal  suffering  of  appellee  was 
taken  into  account,  and  the  judgment  should  not  be  reverted  because 
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6. 

the  damages  are  excessive. 

The  last  thing  before  appellant  closed  its  case  it  offered 
in  evidence  8  written  statement  made  "by  spnellee  after  the  accident. 
After  a  pellant  closed  its  ca.;e  appellee  was  immediately  called  in 
rebuttal  and  was  asked  under  what  circumstances  he  signed  the 
statement  which  had  been  offered  in  evidence,  and  to  whom  he  had 
been  talking  before  he  signed  it.   He  replied,  "I  do  not  know  who 
this  man  was.   I  was  in  the  Inter-Ocean  Insurance  Company's  office." 
Apnellant  objected  to  the  answer  and  the  objection. was  sustained. 
Appellant  asked  leave  to  withdraw  a  juror  and  continue  the  case. 
The  motion  was  argued  out  of  the  presence  of  the  jury  Mid  was  over- 
ruled. During  the  argument  to  the  jury,  a  statement  was  made  by 
counsel  for  appellee  which  was  objected  to.   Counsel  for  appellee 
then  said:   "I  was  arguing  about  repairing  the  automobile  truck,  and 
that  after  it  was  taken  by  the  insurance  company  -I  mean  banking  - 
the  American  Banking  Company,  which  was  referred  to,  I  was  interrupted 
in  my  argument."  Appellant  objected  to  appellee  making  any  statement 
about  an  insurance  company,  that  there  was  no  insurance  conrrny 
involved,  and  that  the  statement  was  prejudicial.   Counsel  for 
appellee  replied  that  he  wanted  to  state  to  the  court  and  jury  that 
it  appeared,  under  the  evidence,  that  the  car  was  taken  back  by  some 
banking  company,  and  th8t  it  was  to  that  which  he  referred,  end  to 
that  only,  and  that  he  had  no  reference  to  anything  or  anybody  else. 

It  is  insisted  by  appellant  that  these  two  remarks  were 
an  attempt  on  the  part  of  appellee  to  get  before  the  jury  the  fact 
that  t  pre  might  be  an  insurance  company  interested  in  the  ease; 
that  such  attempts  constituted  reversible  error,  and  ti  e  judgment 
should  be  reversed.   It  has  uniformly  been  held  that  any  reference 
to  an  insurance  company  is  improper.   It  has  not,  however,  been  held 
in  all  cases  that  the  admission  of  such  evidence  constitutes  reversible 
error.   An  examination  of  the  authorities  will  slow  that  where  judg- 
ments have  been  reversed,  usually  other  errors  were  committed,  or 
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7. 

the  case  was  close  on  the  facts  and  the  damages  were  large,  or  that 
counsel  persisted  in  their  rttempt  to  present  this  question  to  the 
jury  8fter  objections  had  been  sustained.   In  Mithen  vs.  Jeffery, 
259  111.  372,  it  was  held  that  the  matters  complained  of  have  not 
always  been  considered  grounds  for  reversing  v    judgment.   In  the 
following  eases  here  were  ether  errors  which  contributed  to  the 
reversal:   McCarthy  vs.  Spring  Valley  Goal  Co.,  222  111.  473; 
Purcell  vs.  Degenhardt,  202  111.  App.  611;  1  onblatt  vs.  Young,  199 
111.  App.  312;   iersema  vs.  Lockwood,  147  111.  App.  33;  Turner  vs. 
Lovington  Coal  Mining  Co.,  156  111.  App.  60;  Emery  Dry  foods  Co. 
vs.  DeHart,  130  111.  App.  244;  Hofer  vs.  Chicago,  Turlington  and 
Quincy  Railroad  Co.,  Ho.  7437,  not  reported,  the  o-  inion  being 
filed  in  this  court  May  18,  1925.   In  El  Dorado  Coal  and  Coke  Co. 
vs.  Swann,  227  111.  586;  Altitus  vs.  Spring  Valley  Coel  Co. ,  246 
111.  32,  and  Kenney  vs.  Marquette  Co.,-  243  111.  396,  it  was  held 
th8t  the  admission  of  evidence  of  this  kind  was  not  sufficient  under 
the  facts  to  reverse  the  judgment. 

In  the  case  at  bar  we  do  not  think  t  lie  re  was  any  intent 
'on  the  part  of  coimsel  for  appellee  to  violate  this  rule,  or  to 
get  improper  evidence  before  the  jury.   Appellee  was  not  as-.ed  about 
any  ins  ranee  company.   He  wns  merely  asked  with  reference  to  the 
person  to  whom  he  hnd  been  talking  when  the  written  stptenent  was 
made,  and  he  volunteered  the  answer  to  which  objection  is  made.   In 
the  second  instance,  we  are  convinced  thst  the  statement  to 
objection  was  made  was  the  mere  slip  of  the  tongue,  mc\    counsel 
really  intended  to  say  the  American  Banking  Corn- any  instead  of 
insxirance  company.   Appellant  insists  this  error  should  work  a 
reversal  because  the  evidence  is  close  and  the  verdict  i;-.  excessive. 
We  do  not  agree  with  either  of  these  contentions.    e  have  held  thst 
the  evidence  was  not  close  and  tha t  the  judgment  was  not  excessive. 
We  do  not  think  the  remarks  were  sufficient  to  justify  a  reversal. 
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8. 

The  twelfth  instruction  giTen  "by  the  court  of  its  mm. 
motion  was  8s  to  the  measure  oi"  damages,  first,  in  case  the  truck 
could  be  repaired,  and  second,  in  case  it  could  not  be  repaired* 
Objection  is  made  to  this  instruction  on  the  ground  that  t  e  evidence 
shows  that  the  truck  was  repaired,  therefore  no  instruction  should 
have  been  given  on  the  theory  that  the  truck  way  so  badly  damaged 
that  it  could  not  be  repaired.   Appellee  had  a  right  to  present  his 
theory  of  the  case.   On  the  other  hand  appellant  tried  the  case  uron 
the  theory  that  the  truck  had  been  rerrired.   It  was  a  question  for 
the  jury  to  say  what  damages  should  be  allowed.   The  twelfth  instruction 
announced  the  correct  rule  under  both  theories.   Crossen  vs.  Chic*  c 
&  Joliet  Electric  Railroad  Co.,  158  111.  App.  42;  Latham  vs. 
Cleveland,  Cincinnati,  Chicago  it   it.  Louis  Railway  Co.,  164  111.  App. 
559;   Koch  vs.  Pearson,  219  111.  App.  468;  McUamara  vs.  Melson,  Ho. 
7445t  decided  by  this  court  and  not  reported.   r.:'here  was  no  error 
in  giving  this  instruction. 

We  find  no  reversible  error  and  the  judgment  will  be 
affirmed. 

Judgment  affirmed. 
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8T  A  SECOND^  TOT018'  \  ^  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court. 
in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof.   I  hereunto  set  my  hand  andaffi^-the  seal  of 

said  Appelate  Court,  at  Ottawa,  this..  7  /<S"  -day  of 

r/fL/aJ4/>  in, the  year  of  our  Lord  one  thousand 

nine  hundred  and^wenty-  t^^y-^-jp 

rk  of  the  Appellate  Court. 


f,  t^-T^Z 


AT  A  TERM  OF  T|fE  APPELLATE  COtiRT , 

Begun  and  held  at  Ottawa,  on  Tuesday , >ne  sixth'  day  of 

October,  in  the  year  of  our  Lord  one  thousand  nine  hurv&^ed 
and  twenty-five,  within  and  for  the  Second  District 
State  of  Illinois: 

2401 

Present--The  Hon.  NORMAN  L.  JONES,  Presiding-  Justice, 
Hon.  AUGUSTUS  A.  PARTLOW,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
rp;->  2  '   1926     ^e  0Pinion  °f  tne  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7561  October  r,erm,  19 2D.  71 

Samuel  A.  Gibson, 


appellee, 
vs. 
Calvin  R.  Dower, 

appellant , 


Appeal  from  the  Circuit   Court 
of    .'innebago   County. 


240  I.A.  679 


Partlow,    J. 

Appellee,  Samuel  A.  Gibson,  obtained  a  Judgment  for  2000  against 
appellant,  Calvin  R.  Mower,  in  the  circuit  court  of  innelago  county, 
as  a  commission  for  the  sale  of  stock  under  a  verbal  contract,  and  an 
appeal  has  been  prosecuted  to  this  court. 

The  suit  was  originally  against  appellant  and  his  wife  Annie  P. 
Mower.   The  declaration  consisted  of  the  common  counts,  and  a  special 
count  which  alleged  that  appellee  at  the  verbal  readiest  of  appellant 
procured  for  appellant,  a  purchaser  for  the  stock  of  appellant  in  the 
Roekford  Sand  &  Gravel  Company,  at  &40.000  par  value  and  that  appellant 
refused  to  pay  appellee  the  .'"'2000  agreed  upon.   rJhe  general  issue  was 
filed.   At  the  close  of  the  evidence  on  behalf  of  appellee,  and  at  the 
close  of  all  of  the  evidence,  a  motion  was  made  to  direct  a  verdict  in 
favor  of  appellants,  which  motions  were  overruled.   Ifter  a  verdict  had 
been  returned  against  both  defendants,  a  motion  for  a  new  trial  was 
made.   Appellee  was  granted  leave  to  file  vn   amended  declaration  which 
was  against  appellant  alone,  and  consisted  of  the  common  counts,  and  a 
special  count  substantially  the  same  as  the  declaration  on  which  the 
case  was  tried.   The  original  plea  was  ordered  to  stand  as  the  plea  to 
the  last  declaration.   The  motion  of  appellant  for  a  new  trial  was  over- 
ruled, and  judgment  was  entered  against  appellant. 

The  evidence  shows  that  the  Roekford  Send  &  Gravel  Company  was  a 
corporation  doing  a  general  sand  and  gravel  business  near  the  city  of 
Roekford.  Its  stock  consisted  of  800  shares  of  which  appellant  owned 
10,  his  wife  390,  and  appellee  and  B.  A.  Knight  had  200  shares  each. 
On  May  6,  1922,  appellant  and  his  wife  qe.Ye  to  B*  A.  Knight  a  written 
option  as  follows:  "In  the  event  you,  or  your  order,  exercise  your 
option,  bearing  date  lfsy  6,  1922,  for  the  purchase  of  our  ;40000  par 
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value  of  the  Capital  Stock  of  the  Rockford  Sand  and  Gravel  Company,  we 
hereby  agree  to  pay  you  a  commission  of  five  per  cent  for  services  in 
making  such  sale."   On  L!ay  11,  1922,  this  option  was  assigned  by  xiii^ht 
to  appellee,  and  was  later  extended  on  June  6,  to  September  5.   On  Septem- 
ber 5  1922,  appellant  and-  wife  gwe   a  similar  option  in  almost  the  iden- 
tical language  to  appellee,  which  option  was  to  expire  on  November  5,  19  22. 
During  the  time  these  options  ware  in  force,  appellee  Made  several  unsuc- 
cessful attempts  to  sell  the  stock.   Finally  a  plan  was  formulated  for  the 
consolidation  ox  the  Reakford  Sand  &  Gravel  Company,  the  Carrico  Stone 
Company,  and  Hart  &  Page  Company,  under  the  name  of  the  r-orthern  Illinois 
Supply  Company.   By  this  plan  the  stock  of  appellant  and  his  wife  was  to 
be  purchased.   During  the  formation  of  these  plans  appellant  represented 
the  Rockford  Sand  &  Gravel  Company,  Fred  Carrico  represented  the  Carrico 
Company,  and  Bart  &  Page  represented  their  orgamizat ion.   The  plan  was  .not 
perfected  by  November  6,  the  date  the  written  option  expired.   Prior  to 
the  expiration  of  the  written  option,  appellee  hsd  a  talk  with  appellant 
in  which  he  informed  him  that  it  would  be  impossible  to  complete  the  con- 
solidation before  the  date  upon  which  the  option  expired,  and  appellee  re- 
quested appellant  to  extend  the  option,  or  give  him  a  new  one.   Appellant 
recused  to  give  a  further  written  option,  but  appellee  testified  that 
after  appellant  reused  to  give  a  written  option,  appellant  said:  "Bring 
on  your  money  and  IT11  pay  your  commission  if  you  carry  the  deal  through." 
This  conversation  was  in  the  presence  of  Frank  R.  Larson,  a  bookkeeper  in 
the  employ  of  appellee,  who  testified  to  substantially  the  sane  conversa- 
tion as  related  by  appellee.   Appellant  denies  that  any  such  conversation 
took  place,  and  this  is  the  conversation  upon  which  the  right  of  recovery 
is  based.   If  the  jury  believed  the  testimony  of  appellant  and  Parson,  and 
did  not  believe  the  testimony  of  appellee,  then  they  were  justified  in 
finding  that  there  was  such  a  verbal  contract  between  appellant  and  appellee. 

It  is  contended  by  appellant  that  during  the  negotiations  for  the  sale 
of  this  stock  after  November  5,  he  represented  himself  and  his  vife,  ?nd 
appellee  was  not  his  agent,  and  for  that  reason  there  can  be  no  recovery. 
The  evidence  shows  that  on  January  6,  1925,  a  meeting  was  held  at  the  office 
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of  the  P.ockford  3and  ft  Gravel  Company  at  which  appellant,  Appellee  ,  Hart, 
Carrico,  Knight,  and  Lnrson  were  present,  and  a  tentative  agreement  was 
drawn  up  for  the  sole  of  the  f'ower  stock,  but  the  agreement  was  not  signed 
at  that  time.   On  February  19,  1923,  another  meeting  wau  held  and  a  ten- 
tative agreement  was  drawn  up  and  executed  by  which  the  stock  of  appel- 
lant and  his  wife  was  purchased.   It  appears  that  at  one  of  these  meet- 
ings J/lrs.  Mower  was  ^resent,  hut  there  is  some  uncertainty  as  to  which 
meeting  it  was.   '  ithin  the  time  provided  in  the  written  agreement,  appel- 
lant and  his  wife  received  $40,000  for  their  stock,  together  with  inter- 
est from  November  1,  1922,  to  the  date  of  payment.   The  Northern  Illinois 
Supply  Company  was  formed  from  all  of  the  stock  purchased,  and  appellee 
received  stock  of  the  consolidated  enterprise  for  the  services  which  he 
performed  in  perfecting  the  consolidation.   Appellee  demanded  of  appellant 
the  $2000,  which  he  claimed  was  due  for  the  sale  of  his  stock.   Appellant 
refused  to  pay,  and  this  suit  was  brought. 

The  first  error  urged  is  that  the  court  should  have  directed  a  ver- 
dict at  the  close  of  appellee's  evidence  for  the  reason  that  the  declara- 
tion charged  a  joint  liability  and  the  evidence  failed  to  show  a  joint 
liability;  that  at  the  close  of  all  of  the  evidence  the  motion  to  direct 
a  verdict  should  have  been  allowed  because  the  evidence  showed  that 
appellee  was  acting  in  a  dual  capacity  as  accent  for  i-oth  parties  and  for 
this  reason  could  not  recover;  that  the  instructions,  verdict,  and 
motion  for  a  new  trial  were  on  the  theory  of  a  joint  liability;  that 
under  the  facts  the  jury  was  oalled  upon  to  decide  vhether  there  was  a 
joint  liability,  or  no  liability  at  all;  that  the  court  by  permitting 
an  amendment  to  he  made  to  the  declaration  after  verdict,  changed  the 
liability  from  a  joint  to  a  several  liability,  and  substituted  the  judg- 
ment of  the  court  for  the  finding  of  the  jury. 

Section  39,  of  the  Practice  Act  provides  that  at  any  time  before 
final  judgment  in  a  civil  suit,  amendments  may  he  allowed  on  such  terms 
as  are  just  and  reasonable,  introdixcins-  any  pa  rty  necessary  to  be  joined 
as  plaintiff  or  defendant,  discontinuing  as  to  any  joint  plaintiff  or 
joir.t  defendant,  changing  the  form  of  the  action,  and  in  any  matter  either 
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of  form  or  substance,  la  any  process,  pleading  or  proceed      leh  may 
enable  the  plaintiff  to  sustain  the  action  for  the  claim  for  which  it 
was  intended  to  be  brought.  Under  this  Section  it  has  been  held  that 
where  a  verdict  is  rendered  against  two  defendants,  there  may  be  a  dis- 
missal as  to  one  and  the  entry  of  a  judgment  against  the  otner.   Kasper 
v.  People,  230  111.  342;  Bauer  v.  Rusetos  &  Co.,  2Zo   111.  App.  27;  Posvie 
v.  Harford,  211  111.  App.  272;  Marcinkevich  v.   ilson,  182  111.  4pp.  147. 

At  trie  close  of  all  of  the  evidence  even  if  the  court  &i     ronerly 
have  directed  a  verdict  upon  the  ground  that  the  declaration  charged  a 
joint  liability  and  the  evidence  showed  a  several  liability,  neither 
appellant  nor  his  wife  was  injured  thereby.  The  wife  is  in  no  position 
to  complain  for  the  reason  that  the  filing  of  the  amended  declaration, 
after  verdict,  was  in  effect  a  dismissal  of  the  suit  as  to  her.   She  is 
not  a  party  to  tnis  appeal,  and  the  subsequent  action  of  the  court  was  in 
her  favor.   If  the  evidence  showed  a  several  liability  as  to  the  appel- 
lant, and  the  declaration  charged  a  .joint  liability  against  him  and  his 
wife,  then  under  the  statute,  appellee  hod  a  right,  after  verdict,  to 
amend  the  declaration  and  take  judgment  against  appellant  alone. 

The  uestion  of  a  dual  agency,  if  there  was  one,  did  not  arise  for 
the  first  time  after  appellee  closed  his  evidence ■ and  oefore  ail  the 
evidence  was  closed  as  is  clsimed  by  appellant.   All  of  the  facts  rela- 
tive to  the  transaction  rere  known  to  appellant  on  the  day  the  stock 
was  paid  for,  which  was  many  months  before  the  suit  was  begun  and  tried, 
and  therefore  he  was  not  taken  by  surprise  by  the  amendment  of  the  decla- 
ration.  >  e  do  not  think  the  appellant  is  in  en^   position  to  complain 
that  the  court  refused  to  direct  a  verdict,  or  that  the  declaration  was 
subsequently  amended,  and  that  he  alone  was  held  liable. 

It  is  insisted  that  there  was  a  dual  agency  which  prevented  appellee 
from  a  recovery;  that  appellee  was  the  agent  of  appellant  and  demanded 
eosnoensat ion  therefor;  that  the  evidence  shows  he  was  also  the  agent  of 
Qarrico,  Hart  and  Page;  that  they  gave  him  stocji  for  his  services  in 
promoting  the  consolidation,  and  they  did  not  knew  he  was  the  representa- 
tive of  appellant. 
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It  is  a  well  established  general  rule  of  law  that  a  broker  cannot 
be  the  agent  of  both  the  buyer  and  the  seller.   arrick  v.  Jmith,  137 
111.  504;  Young  v.  nrainor,  158  111.  428;  Hafner  v.  Herron,  165  111.  242. 
This  rule  is  based  upon  the  well  Laiown  fact  that  an  agent  cannot  serve 
two  masters.   It  is  the  duty  of  the  a^ent  to  obtain  the  best  possible 
price  and  terms  for  his  principal  and  he  cannot  do  so  if  he  is  trying 
to  serve  both  parties.   He  is  chargeable  with  the  utmost  loyalty  and 
good  faith  in  his  dealings.   There  are,  however,  exceptions  tc  the  rule 
that  he  cannot  receive  compensation  from  both.   a  broker,  having  no 
discretion,  and  not  being  reauired  to  use  any  endeavor  to  get  for  his 
principal  anything  but  the  price  fixed  by  his  principal,  end  there  being 
no  duty  upon  him  tc  do  aught  save  one  authorized  thing,  it  has  been 
held  thnt  his  agency  involved  no  duty  but  to  secure  a  sale  upon  the 
terms  as  fixed,  and  having  performed  this  duty  he  is  entitled  to  his 
compensation,  although  he  nay  have  also  served  the  nurchaser.  o'Ueill 
v.  .Sinclair,  54  111.  App.  298;  Jones  v.  I'issouri  Lumber  G©.,  166  111. 
App.  266;  Mechem  on  Agency,  -oec.  973.  Under  such  circumstances,  the 
broker  is  regarded  only  as  e  middleman. 

The  two  written  options  show  that  the  employment  of  appellee  was 
not  the  usual  employment  where  property  is  placed  in  the  hands  of  an 
agent  for  sale.   The  language  of  the  options  is  "in  the  event  that  yoxi, 
or  your  order,  exercise  your  option"  for  the  purchase  of  our  $40000 
par  value,  we  agree  to  pay  you  a  commission  of  five  per  cent.   r:hese 
contracts  were  options  which  appellant  gave  appellee  to  purchase  at  a 
fixed  price  within  a  given  time.   The  price  was  ypixed  by  appellant  a'&l 
he  received  the  price  as  fixed  by  him.   Appellee  was  under  n  obligations 
to  appellant  to  secure  a  better  price.   It  made  no  difference  to  appel- 
lant who  purchased  the  stock,  or  for  what  purpose  it  was  purchased. 
All  appellant  was  interested  in  was  the  price.   The  only  duty  imrcsed 
on  appellee  was  to  exercise  the  option  within  the  time  fixed  and  pay  the 
amount  specified,  both  of  which  were  done,  and  thereupon  appellee  became 
entitled  to  his  commission. 

Even  if  it  be  conceded  that  appellee  wss  the  agent  of  both  the 
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"buyer  and  the  seller,  we  do  not  think  the  rction  can  he  defeated  on  the 
grounds  of  a  dual  agency.   A  broker  can  collect  a  commission  from  both 
parties  with  their  knowledge  and  consent,  or  with  such  knowledge  coupled 
with  proof  of  facts  and  circumstances  from  which  consent  may  he  reason- 
ably inferred.  Keach  v.  Dunn,  116  111.  App.  397.   It  appears  from  the 
evidence  that  there  were  numerous  conversations  "between  appellee  and 
appellant  with  reference  to  the  consolidation  of  these  corporations. 
Appellant  was  fully  aware  of  the  steps  taken  by  appellee  to  form  this 
new  corporation.   He  knew  who  were  to  be  the  purchasers  of  the  stock 

and  the  purpose  for  which  it  was  being  purchased.   He  was  aware  of  these 

» 

fasts  at  the  time  the  verhal  contract  was  made.   He  claims  he  did  not 
know  that  his  stock  was  being  purchased  for  these  promoters  for  the 
"benefit  of  the  new  corporation,  hut  we  do  not  think  this  contention  is 
sustained  "by  the  evidence.   On  the  other  hand  the  evidence  shows  that 
appellee  was  one 'of  the  promoters  engaged  in  forming  this  new  cor- oration. 
He  was  working  for  himself  and  his  associates.   It  was  known  to  the  pro- 
asters  that  the  stock  of  appellant  was  to  he  purchased  end  that  arpellee 
was  to  purchase  it.   The  mere  fact  that  appellee  received  stock  for  his 
services  in  promoting  the  corporation  was  not  sufficient  to  deprive  him 
of  his  commission.   The  agency  was  with  the  knowledge  and  consent  of  all 
parties  and  for  this  reason  appellee  was  entitled  to  his  commission. 

Complaint  is  made  of  each  instruction  given  on  behalf  of  appellee. 
It  will  be  impossible  within  the  reasonable  limits  of  an  opinion  to  ^ess 
upon  each  of  these  objections  in  detail.   We  have  examindd  each  objection 
and  find  that  each  instruction  can  be  sustained  upon  authority  and  has 
been  approved  "by  decisions  of  the  Supreme  and  Appellate  courts.   The  in- 
structions as  given  were  applicable  to  appellant  and  his  wife,  but  they 
were  each  of  them  equally  applicable  to  appellant  if  the  suit  had  been 
against  him  alone.   Prom  an  examination  of  all  of  the  instructions  we 
are  of  the  opinion  that  they  fully  presented  every  rxile  of  law  ar-nlieable 
to  the  facts,  and  that  there  was  no  error  in  any  instruction  given  for 
appellee . 

We  find  no  reversible  grror  and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 
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STA^o™  D™°IS'    1  -        I.  JUSTUS  L.  JOHNSON.  Cleric  o,  the  Apprise  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof.   I  hereunto  set  my  hand  and  affhf  the  seal  of 
said  Appellate  Count,  at  Ottawa,  this.  J  //h.         -da)'  of 

in  the  year  of  our  Lord  one  thousand 


nine  hundred  an 


s*^f-r 


f  the  Appellate  Court. 
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General  Ho.  7347 
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Agends  No.  22 


Thomas  E<  Cockin,  ) 

xo  reliant.   ) 

ve.  ; 


Charles  I',  strawn, 


240I.A.  680 


\ppcllee . 


Char lea  U.   strawn, 

Appellee, 
vs. 


Consolidated  Case. 
Appeal  from  Morgan. 


S.  Cockin, 

Appellant,   ) 

Slehaus,  PJ. 

The  appellee,  Charles  V.    -trawn,  brought  this  suit 
in  assumpsit  to  recover  from  the  appellant,  Thomas  £.  Cocfcln,  as 
an  endorser  the  amount  of  principal  and  interest  a  promissory 
note  dated  June  15,  1922,  made  by  C  ?.  Hudson  and  larah  J,  Hud- 
son, hia  wife,  payable  to  the  order  of  Charles  Polan  three  years 
after  date,  for  the  sum  of  f  15000. 00;  interest  at  the  rate  of  6$ 
per  annum.   The  note  is  secured  by  a  mortgage  on  real  estate  in 
Cameron  county,  Texas.   The  mortgage  contains  a  orovlricm,  that 
in  case  default  is  made  In  the  oaymsnt  of  the  interest  on  the  note 
when  due,  and  the  default  continues  for  ten  days,  then  at  the 
eioti^n  of  the  mortgagee  or  his  assigns,  the  whole  debt  and  in- 
terest to  become  due  and  collectible  at  once;  and  that  the  mort- 
gage might  be  foreclosed  in  the  same  manner,  and  with  the  same 
effect,  as  if  the  indebtedness  had  matured. 

The  declaration  filed  in  the  case  averred, that  the 
note  although  not  due  by  its  terms,  had  become  due  and  payable 
by  reason  of  this  provision  in  the  mortgage,  and  the  failure  to 
pay  the  interest  which  had  become  due  and  payable  crior  to  the 
institution  of  the  suit;  and  that  the  assignee  of  the  note  and 
mortgage  had  exercised  the  privilege  contained  in  the  provision 
of  the  mortgage  referred  to,  and  declared  the  whole  debt  due  and 
payable.   The  appellant  filed  a  general  and  special  demurrer  to 
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the  declaration,  one  of  the  ground  being  that  the  note  was  not 
due  by  its  terns,  and  that  the  suit  therefore  was  premature.  The 
demurrer  wan  overruled.   Apoellant  thereupon  pleaded  non-assump- 
sit, and  two  special  pleas  alleging  that  the  endorsement  and  de- 
livery of  the  note  were  obtained  by  fraud  and  circumvent inn,  and 
that  the  endorsement  on  the  note  was  without  a  good  and  valuable 
consideration  therefor.   Thereafter  the  appellant  filed  a  bill  in 
equity  praying,  that  the  endorsement  and  assignment  of  the  promiss- 
ory note  referred  to,  and  the  contract  made  in  connection  therewith 
between  the  appellant  and  the  appellee,  be  cancelled  and  annulled; 
and  seeking  to  enjoin  the  prosecution  of  the  suit  at  law;  and  en- 
joining the  selling  or  assigning  or  transferring  of  the  ororaissory 
note;  and  other  relief.   The  bill  was  afterwards  amended;  and 
in  the  amended  bill  it  is  charged,  that  the  appellant  on  or  about 
the  20th  day  of  September,  1922,  was  the  owner  of  an  eouity  in 
land  located  in  the  state  of  Minnesota,  which  had  an  estimated 
value  of  #5000.00;  and  that  he  placed  the  matter  of  the  sale  or 
trade  of  his  interest  in  the  land  in  question  in  the  hands  of  one 
J.  Walton  ^?ard,  a  real  estate  broker;  that  he  had  followed  the 
business  of  farming  throughout  his  life  until  recent  years;  that 
his  education  was  very  limited,  and  that  he  was  wholly  inexper- 
ienced in  matters  of  business  outside  of  the  occupation  which  he 
had  followed;  and  therefore  relied  in  the  matter  of  the  sale  or 
trade  of  his  interest  in  the  Minnesota  land  upon  the  guidance  and 
instructions  of  Ward;  that  he  employed  lard  to  find  a  purchaser  for 
his  interest  in  the  Minnesota  land  at  such  a  price  as  would  net 
to  the  appellant  the  sum  of  $5000.00;  and  that  it  was  agreed, that 
Ward  as  compensation  for  his  work  should  have  all  that  he  might 
obtain  for  the  Minnesota  land  in  excess  of  that  sum;  that  after- 
wards Ward  came  to  the  appellant,  and  informed  him, that  he  had 
in  mind  a  note  for  §15000. 00,  which  he  could  get  hold  of  in  ex- 
change, by  various  transfers,  to  exchange  for  the  Minnesota  land; 
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and  also  informed  the  appellant,  that  the  appellee,  Charles  If. 
"trawn,  was  the  owner  of  certain  land  In  Calhoun  county,  which  was 
subject  to  a  mortgage,  but  that  the  equity  in  the  land,  was  worth 
not  less  than  $20000.00;  and  that  he  had  a  purchaser  In  vie*-,  who 
would  buy  the  Calhoun  county  land  at  substantially  $20000.00  above 
the  mortgage  Indebtedness  thereon;  that  appellant  relying  upon 
these  representations  made  by  ?ard,  agreed  with  Tard  to  exchange 
his  interest  In  the  Minnesota  land  for  the  115000.00  note;  but 
upon  the  express  condition,  that  the  trade  would  be  so  handled 
there  should  be  ns  oersonal  responsibility  on  the  part  of  the  ap- 
pellant.  That  'Tard  thereupon  too*  the  aopellant  to  the  aooellee, 
who  was  the  owner  of  the  eoutty  in  the  Calhoun  oounty  land;  and 
who  represented,  that  it  was  worth  more  than  $15000.00  ov-er  and 
above  the  mortgage  thereon;  and  that  thereupon  Ward  informed  ao- 
pellant, that  he  could  trade  the  Minnesota  land  to  C.  H,  Dolan 
for  a  note  which  said  Bolan  held  signed  by  C  T,  Hudson  and  wife 
for  #15000.00,  tsrhich  note  was  secured  by  mortgage  on  certain  land 
in  the  state  of  Texas;  and  th-t  the  security  furnished  by  the 
mortgage  on  the  Texas  land  was  ample  security,  and  made  the 
f 15000. 00  note  oerfectly  good.   The  bill  avers,  that  the  appellant 
was  not  familiar  with  the  Texas  land;  knew  nothing  about  its  value, 
and  relied  solely  upon  the  representations  made  by  ward  in  reference 
thereto;  and  that  thereupon  agreed,  that  he  wou  d  transfer  the 
Minnesota  land  to  Dolan  for  the  note  of  115000.00  secured  by  the 
mortgage  on  the  Texas  land;  and  did  thereupon  make  such  exchange;  • 
but  that  afterwards  he  ascertained  the  fact,  that  the  mortgage 
on  the  Texas  land  was  a  second  mortgage,  and  subject  to  a  nrior 
mortgage  in  favor  of  one  H.  C.  Lippert;  and  that  the  principal 
and  interest  of  this  prior  mortgage  amounted  to  wore  than  £10000.00, 
which  wan  more  than  the  land  was  worth;  and  that  in  truth  and  in 
fact  the  115000.00  note  and  mortgage  was  worthless;  all  of  which 
wa~  known  to  ^ard  at  the  time  he  was  advising  apoellant  to  raake  the 
exchange  and  trade  referred  to.   The  bill  also  avers,  that  the 
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appellant  ascertained  the  fact,  th->t  "*7ard  and  the  apoellee  had 
colluded  together  in  «axing  the  exchange;  and  that  Tard  wa*  in  fact 
in  the  employ,  and  wa:-  the  agent  of  the  appellee,  for  the  ourpoae 
of  disposing  of  the  equity,  which  he  owned  in  the  Calhoun  county 
land;  and  that  they  had  colluded  together  for  the  ouroose  of  cheat- 
ing and  defrauding  appellant.   The  bill  also  avers,  that  after  the 
appellant  hac  made  the  exchange  of  his  Minnesota  land  for  the 
115000.00  note  and  oortgage,  '"ard  took  the  appellant  immediately  to 
the  appellee,  and  insisted  that  appellant  endorse  the  note  for 
£15000.00  to  the  ap>ellee.   That  Ward  first  went  with  appellant 
to  the  store  of  G.  H.  Dolan,  and  took  the  deed  of  appellant  for  the 
Minnesota  land  to  Dolan,  and  delivered  it  to  him  at  his  store,  and 
immed lately  returned  with  the  note  and  mortgage  on  the  Texae  land 
signed  by  appellant;  and  that  thereupon  iaasediately  drove  to  tee 
office  of  the  appellee;  and  that  by  the  direction  of  "ard  he  laade 
the  trade  of  the  £18000.00  note  and  mortgage;  and  at  that  tiiae  en- 
dorsed the  note  and  delivered  it  to  appellee;  and  that  the  mortgage 
was  assigned  to  appellee  in  accordance  with  the  teras  of  their 
agreement;  and  that  their  agreement  to  trade  and  exchange  was  re- 
duced to  writing.   The  bill  also  aver©,  that  the  transaction  re- 
ferred to,  and  all  the  transactions  connected  therewith,  wsp  a 
echene  and  device  on  the  jart  of  Tard  and  the  appellee,  to  get  his 
unqualified  endorsement  upon  the  $15000.00  note  for  the  ourpose  of 
holding  him  liable  as  an  endorser  of  the  note.   The  bill  also  avers, 
that  the  written  agreement  or  contract  which  contains  the  terras 
upon  which  the  trade  between  appellant  and  appellee  war  made,  pro- 
vide, that  the  appellee,  as  a  condition  precedent  to  the  making  of 
the  trade,  was  to  furnish  the  appellant  an  abstract  showing  saer- 
chantable  title  in  the  appellee  on  the  Calhoun  county  land;  and 
that  the  abstract  which  was  furnished  under  the  agreement,  does  not 
show  such  merchantable  title.   The  bill  aiao  avers,  that  at  and 
before  the  tiee  of  the  signing  of  the  agreement  for  the  trade  and 
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exchange  referred  to,  and  the  delivery  of  the  $15000.00  note,  that 
the  appellee  as -ured  appellant  that  hie  equity  In  the  real  estate 
in  Calhoun  county  wa  worth  more  than  £15000.00;  that  the  appellant 
was  wholly  unfamiliar  with  the  Calhoun  county  land,  and  had  newer 
seen  the  same,  and  had  no  information  with  reference  to  its  value, 
and  relied  solely  upon  the  representations  of  the  apoellee  and 
Ward  touching  the  value  of  the  same;  but  states  the  fact  to  be 
that  there  is  a  mortgage  upon  the  Calhoun  county  land  for  310800.00, 
with  accumulated  interest  thereon,  and  that  there  is  pending  a 
proceeding  to  foreclose  such  mortgage;  and  that  he  is  informed 
and  verily  believes,  that  the  land  is  not  worth  the  amount  of  the 
encumbrance  thereon;  and  that  all  these  facts  were  known  to  the 
appellee  and  Ward  at  the  time  they  made  the  representations  to 
the  appellant  concerning  the  value  of  the  land  above  the  mortgage 
Indebtedness.   To  the  bill  of  complaint  the  appellee  Strawn  filed 
an  answer,  denying  all  the  allegations  in  the  bill  of  fraud  and 
misrepresentations  averred  against  him;  and  denied  the  allegations 
charging  him  with  acting  In  collusion  with  Ward  to  defraud  the  ap- 
.  pellant;  but  admitted  that  a  trade  was  made  in  which  he  received 
the  £15000.00  note  and  mortgage  on  the  Texas  land  securing  the 
same,  in  exchange  for  the  Calhoun  county  land,  subject  to  an  encum- 
brance thereon  of  §10800.00  which  the  appellant  agreed  to  assume 
as  part  of  the  ourchase  price  of  the  same;  and  that  the  terms 
and  conditions  of  the  trade  were  embodied  in  a  written  agreement, 
executed  by  him  and  the  appellant.   The  suit  at  law  for  recovery 
on  the  notes  and  the  bill  of  complaint  filed  by  the  apoellant  were 
finally  consolidated  by  agreement  of  the  oarties  to  be  heard  and 
disposed  of  as  one  case. 

The  consolidated  case  was  heard  by  the  court,  arid  the 
court  entered  judgment  therein  in  favor  of  the  appellee  and  against 
the  appellant  on  the  note  in  controversy  for  $17285.00  in  the  as- 
sumpsit case;  and  dismissed  the  bill  of  complaint  for  want  of  equity, 
This  appeal  is  prosecuted  from  the  judgment,  and  the  order  dis- 
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missing  the  bill. 

The  evidence  in  this  case  discloses  a  series  of  fraudu- 
lent trade  transact!  ns  which  were  brought  about  and  manipulated 
by  one  J.  "alton  7?ard,  a  real  estate  broker,  which  ao parent ly 
culminated  in  the  trade  involved  in  this  controversy.  \   careful 
perusal  of  the  testimony  and  of  the  proofs  in  the  record,  leads 
to  the  conclusion  that  the  chief  purpose  and  object  of  the  trade 
and  exchange  of  properties  here  involved  was  to  procure  the  appel- 
lant's name  as  endorser  in  making  an  exchange  of  a  worthless 
#15000.00  note  and  mortgage,  to  the  appellee,  Charles  ■•  strewn, 
so  that  the  appellant  would  be  legally  liable  as  endorser  on  the 
note,  and  thereby  enable  the  apoellee  trawn  to  collect  the 
amount  due  thereon  from  the  appellant.   It  is  apparent  from  the 
evidence,  that  the  dominant  factor,  and  chief  instigator  and  mani- 
pulator of  a  number  of  shifty  transactions  which  proceeded  and  were 
connected  with  the  one  in  question,  was  J.  alton  "'ard;  and  it  was 
Ward  who  originated  the  *  15000. 00  note  and  mortgage,  which  was  exe- 
cuted by  C.  P.  Hudson  and  Sarah  J.  Hudson  his  wife,  on  17  acres  of 
land  In  Cameron  dounty,  Texas,  the  value  of  which  wan  about  ^1700.00; 
but  subject  to  a  prior  encumbrance  thereon  of  about  $10000.00;  and 
*ard  had  procured  the  parties,  who  were  financially  irresponsible, 
to  make  the  note  and  mortgage,  obviously  for  the  purpose  of  using 
it  for  some  fraudulent  purpose  in  a  trade.   This  315000.00  note 
and  mortgage,  wa?  afterwards  fastened  on  the  appellant,  by  the  false 
representation  of  Ward  to  the  appellant,  that  the  Texas  land  upon 
which  it  was  given,  wa~  worth  at  least  $1000.00  per  acre.   4nd  the 
appellant  thereupon  traded  his  equity  in  Minnesota  land,  which  he 
owned  and  valued  at  15000.00,  for  the  115000.00  note  and  mortgage; 
and  it  MM  agreed  between  the  appellant  and  T?ard,  that  Ward  was 
to  have  all  that  could  be  realised  from  the  note  and  mortgage 
above  the  $5000.00.   In  view  of  this  situation,  the  next  thing 
which  *?ard  ap  arently  undertook  to  do  for  the  appellant,  was  to 
bring  about  some  trade  by  which  they  could  realize  the  amount  of 
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noney,  which  each  of  them  had  tied  up  In  the  116000.00  note  and 
mortgage;  and  so  l7ard  proposed,  thnt  the  note  and  mortgage  he 
traded  for  the  land  owned  hy  the  appellee  In  Calhoun  county, which 
he  represented  to  the  appellant  to  he  rloh  land,  and  worth  from 
$150.00  to  *175.00  per  acre,  or  about  520000.00.  At  the  instance 
of  Ward  this  trade  was  thereupon  consummated.   The  nature,  quality 
and  value  of  the  143  acres  of  Calhoun  county  land  which  aooellant 
received  in  exohange  for  the  note  and  mortgage  in  quest ion, clear- 
ly appears  from  the  testimony  of  John  H.  Fleming,  a  former  owner 
who  had  lived  on  the  land  for  many  years,  and  finally  conveyed  it 
to  John  Keseinger,  the  grantor  of  the  appellee.   His  testimony  is 
as  follows:  "I  owned  the  Xesslnger  farm  in  Calhoun  county;  I 
owned  it  about  thirty  years.   I  lived  there  about  five  years; 
Z  was  married  in  1898.   That  fall  1  moved  on  there.  I  put  the 
Improvements  on  that  farm  when  I  bought  it.  ♦•*  1  sold  it 
nearly  five  years  ago.   That  would  be  about  1919.   You  might  call 
it  a  cash  transaction,  I  guess.   Tien  1  conveyed  that  faro  1 
made  the  deed  to  Kesslnger.   1  got  $4500.00  for  It.   There  were 
drainage  taxes  on  that  at  that  time.   1  had  never  paid  none  of 
the  drainage  taxes,  and  I  sold  it  subject  to  the  drainage  taxes. 
I  do  not  know  how  much  they  were.   I  never  took  any  oalns  to 
find  out.   I  think  it  was  about  $600. 00.   There  were  no  other 
liens  on  the  place,  except  the  drainage  taxes.   I  got  14500.00, 
subject  to  the  drainage  tax  of  f600.00.   The  first  nine  or  ten 
years  I  owned  it,  I  did  not  live  on  it.   It  wa-  all  in  prairie 
grass  when  I  bought  it.   As  soon  as  I  was  married,  in  the  last 
twenty  two  years,  I  would  judge,  not  over  three  crops  out  of  five 
on  the  average.   I  mean  by  that,  that  I  would  nc*  get  more  than 
three  crops  every  five  years  on  account  of  the  overflow.  I  dont 
think  it  would  average  a  bit  better  than  that  and  hardly  that  good. 
•••••  j  pUt  the  Improvements  on  there  twenty  two  years  ago  last 
fall.   I  built  a  little  house  -  a  one  story  house,  twenty  four  by 
fourteen,  I  think,  the  front  oart  of  it,  and  the  L  fourteen  by 

eighteen,  as  near  as  I  can  recollect.  •••••  And  I  built  a  little 
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barn  -  small  barn.   I  do  not  know  just  exactly  what  else  It  was. 
Just  a  good  small  fraae  barn  -  cheap  barn  -  twelve  feet  high,  1 
believe.   I  could  not  tell  you  exactly  the  cost  of  the  Improve- 
ments, but  I  know  at  that  time,  twenty  two  years  ago,  building 
material  was  very  cheap  and  I  was  a  kind  of  a  carpenter  myself, and 
I  done  most  of  the  work,  and  the  house  cost  about  $180.00.  The 
barn  dldnt  cost  very  much  either.   I  do  not  know  bow  much  -  less 
than  £100.00,  I  am  satisfied.  I  built  It  too.  \t   the  time  I  sold 
this  property  to  Keselnger  I  dont  think  there  were  any  other  Im- 
provements on  the  place.   You  see,  Keselnger  never  got  his  deed  for 
quite  a  while  after  I  sold  It.  ••*••  I  know  that  about  two  years 
out  of  five  -possibly  three  -  you  never  got  any  crop  to  amount  to 
anything.   The  back  water  would  back  over  there.   There  might 
have  been  two  or  three  years  during  that  time  that  there  was  no 
back  water.   That  average  would  hold  good  for  the  last  twenty  five 
years  -  that  is,  as  long  as  I  lived  there.  •••••  *ith  reference  to 
the  sloughs  or  oonds  on  this  farm,  there  was  one  large  pond  up  In 
the  field  there  -  there  was  when  I  had  It  -  I  gueas  throe  acres  in 
it  -  possibly  four  -  we  never  got  anything  out  of  that.  That  is 
on  the  north  part  of  the  farm  in  that  sixty.  Then  the  other  eighty 
has  got  what  is  called  cockle  burr  slough  winds  through  It  from 
one  side  to  the  other.   1  have  seen  that  slough  dry,  but  as  a 
rule  there  is  a  little  water  in  it.   1  could  not  estimate  acreage. 
I  guess  thirty  feet  wide.   It  goes  olum  across  the  eighty  -  in 
fourteen  -  I  think  it  is,  it  winds  around  crooked  -  if  it  went 
straight  across,  it  would  not  be  so  bad.   Down  toward  the  south- 
west comer,  there  Is  a  patch  of  timber  In  there  with  a  draw  across 
there  -  X  guess  that  there  had  been  an  old  creek.  I  would  judge 
that  the  timber  land  not  susceptible  to  cultivation.  •••••  The 
old  sny  cuts  off  about  three  acres  off  of  the  south  end  of  the 
eighty.   sometimes  it  is  possible  that  the  *ny  overflows,  if  It 
backs  up  from  the  riv  r  and  then  a  big  flood  come,  down  the  creek. 
It  runs  over  a  fe*  feet  higher  than  it  would  be  Just  from  the  back 


water.   The  depth  of  the  overflow  la  dependent  upon  whether  or 
not  there  Is  a  volume  of  water  coming  down  there  at  the  same  tine 
that  the  back  water  le  there.   It  makes  a  big  difference.  These 
other  overflows  were  nothing  to  oompare  with  the  time  when  i  had 
to  have  ray  hoge  on  a  platform  four  feet  high.  •♦•••  At  the  time 
I  eold  this  land  I  consider  I  got  a  good  price  for  It."   After 
its  sale  to  Kes singer,  and  at  the  time  of  the  trade  In  question, 
the  land  referred  to  8*4  apparently  reached  the  dignity  in  value 
of  carrying  th~  encumbrance  of  510800.00,  subjeot  to  which  it  was 
traded  to  appellant-  But  who  put  on  the  encumbrance,  or  wh~  holds 
it,  the  record  does  not  disclose.   Concerning  the  value  of  the 
land  at  the  time  of  the  trade  in  queeti >n,  the  great  weight  of  the 
evidence,  and  the  testimony  of  witnesses  familiar  with  the  land, 
its  physical  conditions  and  the  handicaps  for  farming  purposes 
justify  the  conclusion,  that  the  fair  cash  market  value  of  the 
land  was  about  #50.00  per  acre.   It  is  true,  that  some  witnesses 
for  the  appellee,  placed  the  value  of  the  land  at  1125.00  per  acre; 
but  it  is  apparent,  that  in  estimating  the  value  of  the  farm,  they 
did  not  take  Into  consideration  or  give  proper  consideration  to 
'  the  element  of  the  overflow,  and  its  effect  on  farming  operations 
on  the  land.   The  false  representations  concerning  the  quality 
and  value  of  this  land  were  all  made  by  Ward;  and  were  undoubted- 
ly made  to  induce  the  apoellant  to  make  the  trade;  and  had  that 
effect  on  the  apoellant,  who  had  implicit  confidence  In  ^ard. 
The  trade  was  one  which  the  evidence  shows,  would  result  in  great 
pecuniary  benefit  to  the  appellee;  that  is,  if  the  appellant 
could  be  held  legally  liable  as  endorser  on  the  note,  fttrawn  would 
then  realise  S15000.00  for  his  equity  In  the  Calhoun  county  land, 
which  had  practically  no  value  over  the  $10800.00  mortgage  enoum- 
branoe  thereon;  and  this  encumbr?ince  the  appellant  in  the  trade 
assumed  and  agreed  to  pay.   The  appellee  denies,  that  Ward  acted 
in  his  behalf  in  making  the  trade;  and  denies,  that  he  war  working 
In  collusion  with  Ward,  in  bringing  about  the  trade,  yet  the  chief 
object  of  the  trade  undoubtedly  was  to  obtain  the  signature  of  the 
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appellant  as  an  endorser  on  the  $15000.00  note,  In  order  to  hold 
him  ae  such;  and  the  circumstances  surrounding  the  transactions  and 
connected  therewith  however,  all  point  to  the  fact,  that  the  aopellee 
and  iTard  acted  in  concert,  and  had  an  understanding  to  bring  about 
this  result.   The  appellee  was  on  intimate  terms  with  Ward,  who 
was  hie  cousin  by  marriage;  they  had  had  a  number  of  business  deals 
together;  evidently  knev   each  other  well;  and  each  others  methods 
in  making  trades  and  deals.   Strawn  was  evidently  aware  of  the  fact, 
that  the  note  and  mortgage  in  question  were  worthless;  and  his  in- 
formation on  the  subject  could  only  have  come  from  "ard.  "?hen  the 
trade  was  proposed  to  him  by  ~ard  and  the  appellant,  at  his  garage 
he  accepted  the  seme  without  making  any  inquiry  about  the  value  of 
the  mortgage  security;  and  there  was  one  matter  only  about  which  he 
seemed  to  be  concerned,  and  that  was  the  pecuniary  responsibility  of 
the  appellant  ae  endorser  of  the  note;  and  this  was  the  matter  he  in- 
vestigated before  he  took  the  note  and  mortgage.  It  is  apparent 
that, what  the  appellee  wanted  toacconrpllah  by  the  trade,  was  to  get 
appellant  as  endorser  on  the  note;  and  this  was  the  same  purpose 
which  actuated  ^ard,  in  inducing  the  apoellant  to  make  the  trade. 
This  feature  of  the  care  is  further  emphasized  by  the  testimony  of 
William  Kaetrup,  with  whom  Ward  also  had  trading  deals.  S  as  trap 
testifies,  that  Ward  took  him  over  to  Strewn* s  garage,  after  the 
tr-de  in  question  had  been  accomplished,  evidently  with  a  view  to 
convince  Kaetrup  of  his  ability  to  make  money  for  hie  clients;  and 
when  he  got  there,  he  called  out  to  the  appellee,  and  among  other 
things  said  to  him:  *  Charlie,  I  Just  sold  that  Tom  Cockin  farm  to 
Kastrup  -  didnt  I  make  you  | 15000. 00  that  quick?"  (Snapping  his 
fingers)   "hereupon  the  appellee  responded  by  saying  "Yes  you  did, 
Bill.* 

7e  are  of  opinion,  that  the  evidence  sufficiently  establish- 
es the  fact,  thrt  the  appellee  acted  In  collusion  with  ard  in  the 
fraud  which  the  evidence  shows,  was  practiced  upon  the  appellant  to 
procure  his  signature  as  endorser  upon  the  315000.00  note,  in  making 
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the  trade  In  controversy,  and  to  get  him  to  execute  the  contract 
under  which  the  transfer  of  the  note  and  mortgage  was  made;  and  that 
the  contract  and  the  endorsement  on  the  note,  and  the  deed  made  in 
connection  ther  with,  should  therefore  be  cancelled  and  set  aside. 
But  the  record  discloses  another  substantial  rea  on  why  the  appel- 
lant is  entitled  to  the  relief  prayed  for  in  his  bill  of  coorplaint. 
The  contract  in  question  by  its  terms,  reouires,  that  the  appellee 
furnish  the  appellant,  and  abstract  showing  a  good  merchantable  title 
in  the  appellee  to  the  Calhoun  county  land,  which  the  appellant  was 
to  take  subject  to  the  $10800.00  encumbrance  referred  to.  The  ab- 
stract furnished,  does  not  show  such  a  title;  but  shows  several 
matters  in  the  chain  of  title  which  detrimentally  affect  its  »er- 
chantability;  the  only  one  necessary  to  point  out,  is  a  mortgage 
encumbrance  of  §8800.00  which  appears  to  have  been  Disced  upon  the 
land  by  appellee's  grantor  October  1,  1919.  This  mortgage  was 
made  to  the  Farmers  state  Bank  of  ittsfield.   Ho  release  of  the 
mortgage  is  shown  by  the  abstract;  and  apparently  it  is  still  a 
lien  upon  the  land.   "<e  conclude  therefore  that  this  trade  should 
be  rescinded;  and  that  the  contract  made  to  effectuate  it  and  the 
endorsement  and  transfer  of  the  #15000.00  note,  and  the  deed 
conveyance  of  the  Calhoun  county  land,  which  is  still  held  in 
escrow,  should  be  cancelled  and  set  aside;  also,  that  the  judgment 
rendered  against  appellant  is  erroneous.   And  in  this  view  of  the 
controversy,  it  is  unnecessary  to  consider,  or  pass  upon,  the  other 
questions  raised  in  the  case  relating  to  the  oreaature  commence- 
ment of  the  assumpsit  suit. 

For  tha  reasons  stated,  judgment  is  reversed;  and  the 
decree  dismissing  the  bill  for  want  of  equity  is  reversed;  and 
the  cause  is  remanded  with  directions  to  enter  a  decree  canceling 
the  contract;  and  canceling  appellant's  endorsement  on  the  note, 
and  the  assignment  of  the  mortgage;  also  the  deed  of  conveyance  of 
the  Calhoun  county  land, In  accordance  with  the  prayer  of  the  bill 
of  complaint. 

Reversed  and  remanded  with  directions, 
-ll- 


Gen. No. 7851  April   Term, 1925.  Agenda   26. 

Harold    C.Wilber,  )  2  40    I* A.     68  0 

Appellant  ( 

)      Appeal   from  the   Circuit   Court 
vs.  ( 

)        of   Vermilion   County. 
Estate   of  Lewis   //ilber,  ' 

Appellee  j 

Crow, J. 

Lewis  tv  ilber  was  appointed  guardian  for  Harold  C. 
Wilber,  his  son,  October  14,1904.   Harold  was  then  eleven  years 
old,  and  the  only  child  by  first  marriage.  Lewis  was  the  exec- 
utor of  the  estate  of  James  B  Courtney,  grandfather  of  Harold 
In  October  1906  he  filed  his  final  report  as  executor,  therein 
charging  himself  with  389  as  guardian  as  part  of  the  distrib- 
utive sh-re  of  Harold.   Later  he  charged  himself  with  16.10 
as  guardian  as  an  additional  distributive  share  of  said  estate 
In  February  1908  he  filed  his  invent  ."ry  in  the  County  Court 
charging  himself  with  the  total  sum  of  3405. 10. 

The  guardian  died  in  November, 1922  and  a  few  days 
later  an  administrator  of  '-lis  estate   as  appointed.   In  May 
1923,  Harold  -Vilber  filed  a  clair  in  the  Probate  Court  against 
the  estate*   The  items  of  the  claim  are:  November  17,1906- 
Amount  received  by  the  deceased  Lewis  -ilber  as  guardian  of 
Harold  C. '/liber  from  the  estate  of  James  B.  Courtney, deceased , 

405 -10.  Interest  on  the  amount  for  16  years  at  6  rer  cent  per 
annum,-  38d. 89.  June  30, 1913, deceived  by  deceased  Levis  ilber, 
from  Patomac  Building  and  Loan  Association,  funds  of  Harold  C. 

.'ilber,  600.    Interest  on  above  amount  for  9-1/2  years  at  6  per 
cent  per  annnm,  "342.   Total  amount  of  claim,  "1,735.99. 

The  cause  was  heard  in  the  Probate  Court  where  a 
judgment  was  rendered  in  favor  of  the  claimant  for  the  full 
amount  of  the  claim.    ?rom  that  judgment  an  appeal  was  tairen 
to  the  Circuit  Court,  and  on  trial  by  jury  a  verdict  was  re- 
turned for  the  administrator,  upon  which  judgment  was  rendered 
To  reverse  that  judgment  the  record  is  brought  to  t-  is  Court 


by  appeal. 

Ithont   going    Lnto  a  minute  discussion   of  the 
evidence,    it   ahova   that   the  porous   of   the  funds   in   the  hands  of 
the   puerdlan   for   hia  ward,    the    urcellbnt,    7«;a   the  sunc  of     40t>.l0 
received    frosc   the  appellant's  grandfather.     There   is  no  evidence 
in   the  rather  voluminous  record    that   the  cnardian  received   an 7 
other  amount   for  the  ward    from  any  source, unln  aa  certain  money 
invested    in  building  find   loon   stock   was   ao  reo^ivod.      "lut   the 
evidenoe  shows  that   whatever  money  »a;i   r  -seived    from  such 
stock   was   pat   into  the  association    from,  vhloh   it  was  deriv.d 
by  the  punrdisn.        The  conclusion   is   irreaistabls  that   all  the 
money  excert   that    sum    ares  the  money   of  thn   guardian.     "0  othor 
source   is  snp-rested.      The  total  cleit  of  ac<.ellent   against  the 
estate  we  a    II,  799. 99  •     As   ite^ir.ed    in  the  clalf"   presented,   the 
claim  oonalata  of   four   items:        405.10  received   TTovembor  17, 
1906  and    Interest   on  thQt   sum  for  16  years  at   six  rnr  cent   per 
annus);     $S86.89j      June  30,1-313,   amour t  received   by  Lewis      ilber 
deceased  fnr.rdian-from  Potomac  ^ullfiinfr  end   Loan  Association, 
funds   of  "nrold   0.    ilber,    '600;    interest   on    'above  anoant"   for 
nine  and   one  half  years  at  six  per  cent   ?  er  annum.      ?AZ,   totsl 
aasount    of  clclm  bain?     1,735.99.      The  affidavit   of   claimant   la 
that   tha  claim  spainst  the   estate  of  hia  fathor  as   itemized    'is 
Just   and  unpaid   after  allowing  all   just   credits". 

The  stat?~nt    of  the   justness    of  the  cloir   ia  ,   of 
oonraa,   a  mere  conclusion   of  the  claimant  as   ia  alao  the  state- 
ment   it   i3  unoaid.        The  evidence   o1  the  trirl   fill?  ab  sat   one 
hundred   and   twenty  papes  of   the   trsnscrUt    it  the   record    and 
abect   the  ssre  number   of    pagas   of  the   printed   abatract.  e  do 

not  consider  it  la]  ^rtant  to  set  out  in  detail  the  evidence 
leading  to  the  conoluaion  we  reash  for  it  woold  extend  this 
opinion  to  an  unnccessar     Length  and    serve  no  useful  purroge. 

SsaaiaiSf  the  record    e-rbr&cinf   this  controver 
we  are  a^ain   impressed   with  the  convict iov   that   oourt3  are  not, 
and    ou^ht  not   be,   machines  povernod    Qvolu^ively  by   fixed    rul      , 


without  discretion   In  their  a. plioation.      ?hera   la  no  basis   for 
doubt  6!   la   the  olalaont   having  received    fror  lita   father  and 
jruerdlan  «onay  and    the  benefit   of  tho  e*rer>dltnre   of  ;roncy  for 
in  excess  of  the  pittance  received   by  hi<r  as  ruardiur,   and    in 
exceas  of  the   interest   ololrad.        .^laixiint   «an  entitled  to  only 

B.lQ  fr  /-rnndather's  estate.         Lewi:?     ilber  could 

aa£e  no   final  settlement   of   I    I  I  fca  until  sows  oce 

was  appointed   ru«  rdien  to  who*  should   ba   paid  tho  amount  due 
Ceroid,        To  clone  it  up,  no  doubt,    Ju^-ed  by  cowseon  Jcnowle?    e  of 
snch  affairs,   he  was  appointed   gnar i  las   "ctober  14,1904,   and   In 
hi3  rep>rt  chtrped  himself  aa  auoh  with  two  lte«s  arrrewatlnr 
-r4  36.10  and  crediting  hin  account  as  executor  with  llfce  amount. 
The  executorship  was  thereby  closed   a.-d    fros  that  he  was  re- 
lieved  of  further  responsibility,     -is  report  of  distribution 
ss  executor  was  asada  Soverber  l",190o.   II a   inventory  as  guardian 
was   filed     'abroary  86, 1908 « 

In  view  of  the  content  ion  of  appelltnt  with  roptird 
to  the  bnlldin?  end    lien  atoci,    it    la  ©etsri&l  to  ascertain   ita 
orirtr.        i   in  all  auoh  stock   it  was  pa  't   of  a  series.       ?*B. 
Pfiyne,  who  vaa  aaaratcry  of  the  association  when  the  stocic  waa 
i«3x;ed,   testified    it   »as   lasted  between  April   1  and   ~ctober  1, 
1304.      the  certificate  was  dated  April   1,   an3   the  next  series 
bepan   -ctober  1.  t  r*e  the  date     f  issue  wooU    in*     - 

snoe  the  scat-rity  &t   i*.      WhethGr  that  be  tr?:e    :<r  n   t    it  ahwa 
that  cl8i?{;rit*d   father  waa  diligent    in  the   rrotootion   of  hi  a 
rights,      before   the   settlement    :f   the  estate   frosr.   »hlch   arrellsnt 
olai's.    atoalt  had   been  botn^ht  by  the  ruardltin  enfl  *bp  afterward 
raid  by  hi;  -irity.        ?he  petition    for  the  arpoint^ent   of 

lewis    -liber  as  iruafi  isn   tot  fllal   aaoat   October  10, 

1904.      It  waa  stated   therein   th*.t    the   paraosal  est   te   of  the 
ward   wes  "of  the  value   of  sb.  '.      Olaixant  ohrr#red   interest 

on  ail   the  suss  alleged   to  have  been   In  the  hands  of  his  fethor 
but  pave  n:=  ere    I  r   the   li  generously 

pal,-!   b     hi  I      j.n'a  benefit. 

Z 


?or  appellant    It   la  contendo     thst    If  the   father 
mode   a   Pift   tti    the   son  he   oo-7ld    not   afterward   ohnnre    I"    and 

rge   the   an,    hia   ward,    *ith  tha  a  - oont   as   payssenta.        '"his 
rofereroe  vjbly  to   the   first    inre^tT.ent    In   hull    inp  and 

loan  at)c*.         'he   firat  certificate   for  itOO   in   the  builclnp  and 
loan  association  was    taiien   otit   by  Le*la    flilber  between.   April    1 
and  Ootabax   1,1304.     ?he  oertifioato  aaa   taken  at   a   ti*e  when 
Mr.   Wilbur  knew  he  would   hare  sosiet-iln--   to   invent    for  hit    Ma, 
a*  d    a'o    't  which   ti^-e  he  waa   a&nolnto^    >        -  .        o   rracie 

payments  on  the   stoce.      ?hc;ro  can  be  DO  v^lid   claim  that   the 
guardian  concealed   anythinp.  itably  thore    ia  as  wuch   re       n 

for  saying  the   investment   aaa  raade   in  aatiolpation   of  the 
recei   t   of  hia   card's  funda,   thoy  beinr  actually   in  hio  hands, 
8^   for   afa/inr   it    was  an   unchangeable   gift.      Indeed,    the   conclusion 
i      fully  warranted  by  the  large  aaoant   of  aoaey  spent    for  the 
claimant    in   other  svr;res   of  stock  and    for  necessary  purcoaaa 
before   end   after  ha  raaaaafl  his  aajority.       hother  as  father 
as  guardian,   accounts  were  leapt   and   he  *aa  not  nlffarSly  with   'is 
only  son.     ""at    for  n  ne   of  theae  cioea  he   -case   allowance  bv  way 
of  credit  vhile   ohargiag    fall  aaoosta   for   interact.       lot  only 
did  the  father  five  hia  ahaaka  in  gaaaroaa  aaaa,  bat,  no  doabt  by 
connent,    he  dre»   si     .-.  .      bo    ohoan   by   tha   evice:c*Q,    Bfrainat   Ma 
father' j  aoooaat,   following  the  aaaa  aimed  to  the  ahaolca   rith 
hie   Laitisls.        wt   op  the  i   nay  t<a       B   re   t  t  liar 

ah*re  of  hull    :  loan   stoc*  was  paid   by  the   father  and    t'~e 

share   in  the  ward* a  nasso  irr-ad    t<  ife.     ife  and   one 

dependent   on   bia   received  jconey  t a« roe   ,  in  equity  a  d 

comsclorce  he  baa  .       right    to  ftaeaad   ahall  be   paid   again  to  hia. 
The   record    ie    re; lete  with  evidence   corroboratinr  the  to-tin 
of  the   widow  that   he  hud    roceivod    all   that   belonred    to  hiss,   as 
he  a'     .e     to  her. 

The  evidence   shows   large    aaaa   were   pa  14    t  a  hir   nfter 
he  arrived    at  aajorlty.     ffotaa  w*?re   r«;lc*    r or  hia, 
aaaa,   for   ahieh   praaaaably   b     r  Delved   a  benefit.     ,.t  al  '.a, 

roalJ  be  boaae1   to  account  I  *  hia. 

t«  rta  tha  Circuit  C     rt    ilttli        •        peal  f re 


their  orders   in  at:ch  tatters  ere  priced   by  equitable   ^ rincicles 
as  sbovvn  by  all  the  author itiea  and    it    i3  Mod leas  to  oite 
tharr.      ..  earefnl  consideration  of   the   evidence   In   this  case 
satisfied  na   the  verdict  of  the   Jury  and    Judrxent   of  the   Circuit 

rt   ;s?ere  rirht.      It  isay   fc>9   mm   errors  wore  oonfEitte^    in  rnli 
at   the  trial,      ^ut   they  were  n »t   of  a  character  to  warrant   a 
reversal   of  the   Jud^vent,    it  beinj?  clearly  ripht.     "or  this  reaaon 
the  alleped   error a  are  not   sore  partionlnrlv  noticed.  '."he 

Judgment    of  the  Ciroult   Conrt   is  sffirred. 

Aff irnced. 


0/ 


ggL  »0«7855  APRIL  TS^K.A.D.192S.       AGSPDA  NO .56 

D«  T.  Black, 


VS. 


fcppellee   )  \s 

Appeal  from  the  County  Court 


Lincoln  Mutual  Casualty 
Company  of  npringfield. 


of  Clark  County. 

240I.A.  680 


Crow,  J. 

The  action  wae  by  appellee  for  loee  of  a  Ford  sedan 
car  by  theft,  alleged  to  have  been  insured  by  appellant  insur- 
ance company.   There  was  a  verdict  and  Judgment  for  epr.ellee 
and  appellant  brings  the  record  to  this  Court  for  revier. 

There  ie  no  controversy  as  to  the  facts.     ellant 
eta tea  them  elaborately  and  appellee  admits  in  the  brief  filed 
that  they  are  correctly  stated  and  for  that  reason  makes  no 
statement  of  facts. 

Substantially,  the  conceded  facts  are  that  Lincoln 
Mutual  Casualty  Company,  incorporated,  issued  its  policy  of 
Insurance  against  loss  by  fire  and  theft  upon  a  Dodge  automo- 
bile belonging  to  Black,  residing  at  Marshall,  in  the  sum  of 
$1000,  March  19,  1920,  for  a  period  of  three  years.  The  appli- 
cation wan  procured  and  sent  to  the  Company  by  Ceorge  \dams,  a 
local  agent  residing  at  Marshall.   Black  sold  the  edge  car  in 
June  following,  and  had  the  insurance  transferred  to  a  Ford 
sedan  purchased  by  him.   This  transfer  war  effected  through 
Adams,  upon  a  new  application ,  the  oollcy  being  dated  June  19,1920, 
for  the  same  amount  and  on  the  same  terms  as  in  the  former 
policy.   Afterward,  about  the  middle  of  July, 1922,  31ack  sold 
his  Ford  sedan  and  bought  a  new  one.   He  gave  the  policy  to 
Adams  to  have  the  Insurance  transferred  to  the  new  car.   'dams 
promised  to  have  the  change  made,  but  failed  to  do  so.  He  claimed 
he  had  sent  it  to  oland  Lintherman,  a  former  district  agent  for 
appellant  in  Illinois  and  embracing  the  territory  in  Which  the 
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automobile  wan  situated.   \dams  had  formerly  transacted  his 
business  through  Lintherman,  but  at  the  time  the  oolicy  was 
1  n it  delivered  to  Adams  neither  he  nor  Lintherman  were  connect- 
ed with  the  company,  the  liosnse  of  Adams  having  been  canoeled 
In  August  1921.   Lintherman  returned  the  policy  on  the  f  lret 
Ford  sedan  to  Adams,  who  had  gone  to  Gary,  Indiana.   The  next 
day  Black  notified  Adams  the  ne-  car,  the  second  rord  sedan,  had 
been  stolen.   The  first  Ford  car  bore  engine  number  3,962,459; 
the  second,  engine  number  6,237,036.   The  policy  nureber  on  the 
first  was  25,364,  and  was  never  changed. 

After  the  theft,  notice  having  been  sent  to  appellant 
company  of  the  loss,  It  denied  liability.   Black  did  mot   look  at 
his  policy  when  he  received  it  after  it  hex]  been  sent  to  Adams 
to  be  changed.   If  he  had,  he  would  hgvo  known  he  had  nr  policy 
on  his  last  car.   The  declaration  consisted  of  a  special  count 
and  the  common  counts.   The  special  count,  averring  the  insurance 
of  the  first  Ford  car,  giving  its  number  and  tts  policy  number  as 
above,  and  the  theft  of  the  second  cer,  averred  that  after  the 
purchase  of  the  new  car  the  policy  on  the  first  wee  delivered  to 
\dams  * former  agent  of  defendant"  to  have  the  insurance  changed 
and  transferred  to  cover  s.  new  Ford  sedan  with  engine  number 
€,  237, 063  ^rhich  plaintiff  bed  purchased,  and  desired  to  h8vs 
covered  by  insurance  for  the  sum  of  $1000  against  loss  by  fire 
and  theft  and  that  said  ■•.dams  took  the  policy  on  or  about  the 
20th  day  of  July,  1922  and  promised  plaintiff  to  have  the  earns 
transferred  to  the  new  ?ord  eedan  but  that  he  refused  and  neglect- 
ed to  do  so  "and  that  It  was  stolen  on  September  4,  1922;  and  he 
being  then  under  the  belief  the  defendant  wae  insuring  the  said 
car  against  fire  and  theft,  and  that  said  automobile  has  never 
been  restored  to  the  plaintiff  by  defendant,  and  that  they  had  n  t 
paid,  end  refused  to  pay  him  for  the  value  thereof  to  his  damage 
in  the  sum  of  $1000  etc". 

To  the  declaration  defendant  pleaded  the  general 
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issue,  the  statute  of  frauds  ana  denying  the  agency  of  George 
Adaas  and  of  'dand  Llntherman  at  the  time  the  policy  was  de- 
livered to  then  for  change;  and  denying  notice  to  defendant  of 
the  change  of  cars  or  supposed  transfer  of  insurance  from  the 
first  to  the  latter  Ford  car.   The  foregoing  statement  Is 
taken  substantially  from  the  brief  for  appellant  for  thr  reason 
it  is  conceded  by  counsel  for  appellee  to  be  correct. 

The  entire  record  has  been  carefully  examined. 
Seventeen  errors  have  been  assigned  on  the  record  and,  while  we 
are  of  the  opinion  nearly  all  are  well  assigned,  we  are  further 
of  the  opinion  only  one  question  need  be  considered  in  the 
disposition  of  the  case.   ~e  allow  counsel  for  appellee  to  state 
that  question  as  he  does  in  the  first  sentence  of  his  brief: 
"The  question  involved  in  this  o«se  is  the  right  of  an  assured 
to  recover  damages  for  the  loss  by  theft  of  an  automobile  uhich 
the  assured  thought  waa  insured  at  the  time  the  car  was  stolen", 
"bile  it  is  not  strictly  accurate,  it  is  sufficiently  so.   The 
inaccuracy  consists  in  the  assumption  plaintiff  was  *an  assured". 
The  evidence  fails  to  show  he  was  insured.   It  shows  conclusive- 
lylhat,  as  a  reasonably  prudent  man  he  could  not  have  supposed, 
or  thought,  he  was  insured.   Pleas  filed,  among  others,  denied 
the  agency  and  thereupon  it  was  Incumbent  on  plaintiff  to  nrove 
it  by  competent  evidence.   This  was  not  done.   k  mass  of  In- 
competent evidence  was  allowed  to  go  to  the  Jury  on  this  oolnt 
over  the  objection  of  defendant.   Ml  the  evidence  in  the  record 
ehowc  neither  redans  nor  Llntherman  was  an  agent  of  defendant  at 
the  time  of  the  purchase  of  the  last  "ord  car.   Neither  did  they 
pretend  to  insure  the  car  as  agent  of  defendant  company. 

Ther  is  no  theory  presented  by  the  record  upon  which 
plaintiff  can  recover  from  defendant.   The  error  assigned  by 
appellant  challenging  the  refusal  of  the  Court  to  direct  a 
verdict  is  well  assigned.   It  admits  every  fact  proved  and 
every  Integral  f-ct  the  evidence  tends  to  prove.   The  Court 
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should  have  directed  a  verdict  for  defendant  and  for  the  error 
in  not  so  doing  the  judgment  is  reversed  without  rcraandment. 

Reversed . 


General  No.7SS 
75-- 

Tlie  People  o: 
Illinois 


Tony  Brush 


Crow,   J. 


vs. 


Plaintiff  in  ii,rror     ) 


Agenda  No.  3. 

ror  to  the  County 
Court  of 
)   Christian  County. 


2401. A.  680 


Plaintiff  in  error  having  been  convicted  of  viola- 
tion of  the  Prohibition  Act  of  the  State  of  Illinois,  brings 
the  record  here  asking  a  reversal  of  the  judgment  of  conviction. 
We  have  read  the  abstract  of  the  record  and  the  briefs  and 
arguments  of  the  respective  counsel. 

Two  points  only  are  made  in  the  brief  for  plaintiff 
in  error-  1.  That  the  information  upon  which  Brush  was  tried 
was  too  indefinite  and  uncertain  to  support  a  judgment  that  he 
might  afterward  wish  to  plead  as  a  bar  to  subsequent  prosecu- 
tion for  the  same  offense.   We  think  the  information  sufficient- 
ly certain  to  support  the  judgment  rendered. 

3.  The  second  contention  is  that  the  witnesses  testi- 
fied to  the  intoxicating  quality  of  the  stuff  sold  and  that  it 
did  not  appear  they  had  any  knowledge  of  the  matter  about  which 
they  testified.   It  does  not  require  an  expert  to  determine 
whether  a  given  liquid  or  liquor  is  intoxicating.   If  one 
knows  what  intoxioation  is,  and  having  tested  the  liquor  under 
investigation  and  knows  and  testifies  it  Intoxicates  him,  he 
is  competent  and  if  the  jury  believes  him  it  is  sufficient  to 
warrant  a  conviction  if  the  belief  thereby  generated  was  be- 
yond a  reasonable  doubt,  with  such  proof  as  to  all  the  other 
elements  of  the  crime.   We  cannot  say  the  evidence  wa?  insuffi- 
cient to  establish  the  offense  beyond  a  reasonable  doubt. 

These  being  the  only  points  made  in  the  brief,  we 
will  not  under  rule  23  of  this  Court  consider  any  other  question. 
The  judgment  of  the  County  Court  of  Christian  County  is  affirmed. 


Affirmed. 


Gen.  No.  7892  Agenda  No. 3 

Passing  on  petition  for  rehearing,  we  oall  attention 
to  Pule  27   o"   this  Court. 

Rule  23  oT  the  Rules  of  Practice  of   this  Cor.rt,  later 
alia,  provides:   "T^ach  party  shall  file  a    printed  brief  in 
the  oeuse,  x     x     x     following  the  stotment  of  the  case  the 
brief  shall  conclude  with  the  points  made  and  the  authorities 
relied  upon  in  support  of  them;  x     x     x     ZTo  alleged  error  or 
point  not  contained  in  such  brief  shall  be  raised  afterwards, 
either  by  reply  brief,  or  in  oral  or  printed  argument  or  on 
petition  for  rehearing,  x     x     x     The  brief  of  any  party  may  .be 
followed  by  an  argument  in  support  of  such  brief,  vhich  shill 
be  distinct  therefrom,  but  may  be  bound  with  the  same.   The 
argument  shall  be  confined  to  discussion  and  elaboration  of 
the  points  contained  in  the  brief." 

On  petition  for  rehearing,  for  the  first  time  misjoinder 
of  counts  in  the  information  upon  which  plaintiff  in  error  was 
convicted,  is  urged.    That  point  was  not  presented  in  the 
brief  upon  which  the  cause  was  taken  and  decided.   If  it  had 
been  it  would  have  received  the  cons  iteration  to  which  it 
was  entitled.  The   point  now  presented  is  not  for  a  rehearing 
but  is  a  petition  for  a  he  ring  and  decision  upon  a  point 
presented  for  the  first  time.   The  application  is  in  violation 
of  the  rule  end  will  not  be  considered.   ,,s  to  the  second 
point,  upon  the  evidence,  ::e    find  no  occasion  to  recede  from 
what  was  said  in  the  original  opinion. 

The  petition  for  rehearing  is  denied. 


0^3.  K0.7903.  0CT03EH  T  W.A.D.193S.      A0S17DA  170.11. 

The  People  of  the  ^tate  of  ) 

Illinois  1 

Defendant  in  "rror  ;   Error  to  the  County 


▼s.  )   Court  of  Christian 

) 


Frances  Brouay,  j   County. 

Plaintiff  in  ::rror 


240  I.A.  681 


Crow, J. 

Plaintiff  in  error  was  prosecuted  by  informatl  n 

in  the  County  Court  of  Christian  County  for  violation  of   the 

>tate  Prohibition  Law.  The  information  charged  in  one  count 

athat  Frances  Brouay  late  of  said  County,  on  the  Twenty  - 
fifth  day  of  Hoversber  in  the  ye^r  of  our  Lord  one  thous- 
and nine  hundred  and  rwenty-three,  at  and  within  said 
County  of  Christian,  in  the  t*te  of  Illinois,  aforesaid, 
did  unlawfully  have  and  oossess  Intoxicating  licuor  in- 
tended for  use  by  sale,  for  beverage  purposes,  in  vio- 
lation of  the  Illinois  Prohibition  Act,  she  the  said 
Prances  Brouay  not  having  any  oermit  from  the  attorney 
General  of  the  state  of  Illinois  to  possess  said  intoxi- 
cating liquor  af oresaid,  or  oermit  from  the  government 
of  the  United  states  of  America,  or  the  said  intoxicating 
liquor  aforesaid  not  being  lawfully  acquired  and  was  not 
for  use  only  for  the  personal  consumption  of  the  said 
Frances  Brouay  and  her  family  residing  in  her  private 
dwelling,  while  the  same  was  occupied  and  used  by  her  as 
her  dwelling  only,  said  oos:?ession  of  said  intoxicating 
liquor  aforesaid  by  the  said  Frances  Brouay  not  being 
authorised  under  the  Illinois  Prohibition  \ct  to  so 
possess  said  intoxicating  liquor,  said  liquor  not  being 
possessed  for  medical  or  sacramental  purposes  and  not 
prescribed  by  a  physician,  and  without  any  authority  of 
whatsoever,  to  possess  said  intoxicating  liquor  was  then 
and  there  prohibited  and  unlawfully  **•* 

A  motion  to  quash  the  Information  was  filed  and 
overruled.   So  error  in  that  regard  is  urged  here.   Cn  trial 
by  jury  plaintiff  in  error  was  found  guilty,   Motions  for  new 
trial  and  in  arrest  of  judgment  being  overruled,  she  was  adjudg- 
ed to  pay  a  fine  of  four  hundred  dollars  and  costs  and  to  stand 
committed  to  the  County  jail  until  the  fine  and  costs  were  paid, 
and  in  addition  thereto,  she  wa^  sentenced  to  confinement  in 
the  County  jail  for  a  term  of  ninety  days.   Sac  brings  the  re- 
cord to  this  Court  by  writ  of  error,  assigning  as  grounds  for  re- 
versal eleven  errors.   ^e  consider  it  necessary  to  notice  only  two. 
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The  first  ground  for  reversal  la  that  she  war*  not 
In  oosaoseion  of  the  liquor  charged  to  hgva  ooon  In  hor  loaaess- 
ion.   "he  resided  with  her  oarents.   ".ha  had  frao  siaall  ohildren. 
Thero  ie  not  a  scintilla  of  evidence  in  the  record  that  the 
liquor  was  in  her  oossoaaion  any  *nrn  th^n  it  was  in  the 
posnosnion  of  her  mother  who  was  sick,  or  of  hor  fathor  who  was 
in  the  yard  at  ths  tine  the  liquor  wa/i  found.   ''he  testified, 
and  in  that  she  is  corroborated  by  her  mother,  tha t  the  liquor 
war  aloohol  given  to  her  mother  by  a  dau,jhtcr  who  war-  a  nurse 
in  Chicago.   The  husband  of  one  of  her  daughters  is  a  physician. 
That  it  was  used  to  rub  hor  Mother *s  llabs  when  she  war  suff- 
ering from  pain.   '%e  had  used  it  when  in  the  hospital .  It  was 
kept  upstairs  because  the  mother  was  afraid  the  little  children 
at$it  get  hold  of  it.   The  "up-stairs*  room  had  no  floor  but 
had  some  boards  laid  on  the  joists,  or  an  the  witnesses  s«r.id,on 
the  rafters.   The  place  was  reached  by  stairs.   On  the  d«y  the 
liquor  wan  found  a  deputy  sheriff  and  some  police  office  s  of  Pans 
went  to  the  house  and  entered  it-   They  testified  they  were 
staking  a  raid  and  after  they  got  into  the  house  they  heard  glass 
break  and  some  ?f  them  went  upstairs.   They  found  some  licuor 
on  the  boards  and  one  of  them  with  a  handkerchief  sopped  up 
and  squeezed  into  a  battle  a  half  olnt  of  the  liquor.   One  of 
the  officers  testified  defendant  was  "hiding  behind  thn  chim- 
ney* which  extended  through  the  attic.   Others  testified  she 
was  standing  by  the  chimney,  one  saying  she  was  not  concealed. 

It  was  agreed  at  the  trial  that  the  contents  of  the 
bottle  said  to  contain  the  liquor,  and  which  was  orescnt  at  the 
trial,  was  shown  by  valvals  to  contain  forty-seven  per  cent  of 
aloohol  by  volume.   It  wa~  dark  in  color.   ?art  of  it  was 
"sopped  up*  as  stated  above  and  part  ran  through  between  the 
planks  in  the  attic  floor  and  wa^  caught  in  a  pan  by  one  of  the 
raiders.   Defendant  testified  it  was  clear  and  that  the  dirt  on 
the  floor  gave  it  the  dark  color.   The  officers  testified  it 

was  wale. 
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Ho  one  testified  thit  the  liquid  found  and  which  eotae 
of  the  ritr.er.se8  tertified  before  the  jury  wij?  «ftle,  was 
for  beverage  purposes.   The  enly  evidence  in  the  record  with 
regard  to  the  uee  of  it  shows  it  was  uned  by  external  ap  lication 
for  medicinal  purposes.   Ho  evidence  is  in  the  record  rheving 
she  had  it  in  her  possession  for  sale  for  bevexfige  purposes  or 
that  it  trap  fit  for  beverage  purpoeen.   This  law,  like  tvrry 
other,  wuat  be  enforced.   But  no  one  can  be,  or  ou£ht  to  be, 
adjudged  guilty  upon  suspicion  howsoever  grsve  or  strong  It  atay 
be.   In  the  face  of  the  positive  uncontradicted  evidence  that  it 
was  used  for  medicinal  purposes,  a  jury  csntct  conjecture,  ?nd 
no  court  can  legally  find,  c  guilt,  possession,  unless  there  is 
evidence  sufficient  to  show  the  fact  beyond  a  reasonable  doubt. 

upon  this  condition  of  the  record,  the  Court  gave  to 
the  jury  the  following  instruction  at  the  request  of  tho  pros- 
ecution: 

"The  court  instructs  the  jury  thst  the  statute  of  the 
Htate  of  Illinois  provides  that  the  possession  of  in- 
toxicating licuGr  by  any  person  not  legally  permitted 
to  possess  intoxicating  liquor,  shall  be  prima  facie 
evidence  thnt  such  liquor  is  fcsot  for  the  purpose  of 
being  bartered,  furnished,  or  otherwise  disposed  of  in 
violation  of  las;  it  shall  not  be  unlawful  to  possess 
Intoxicating  liquor  in  one* 8  private  dwelling  while  the 
same  is  occupied  and  used  by  him  as  his  dwelling  only, 
provided  such  intoxicating  liquor  was  lawfully  acquired 
and  is  for  the  use  only  of  the  personal  consumption  of 
the  owner  thereof  and  his  family  residing  in  such  dwell- 
ing and  of  his  bona  fide  guests  when  entertained  by  him 
therein,  but  the  burden  of  proof  shall  be  upon  possessor 
of  any  intoxicating  liquor,  in  any  action  concerning  the 
same,  to  prove  that  such  liquor  was  lawfully  acquired, 
possessed  and  used8. 

The  vice  of  the  instruction  i3  emphasised  by  the  fact 

that  the  only  evidence  as  to  the  use  of  the  liquor  shows  it  was 

not  unlawful.   The  evil  to  be  suppres  ed  by  the  legislation, 

National  and  ^tate,  is  drunfceness  and  the  evils  it  entails.  If 

alcohol  in  It?  different  forms  had  been  used  only  for  medicinal 

purposes  the  debate  among  the  iredic?.l  orofessior.  might  have 

reached  only  the  stage  of  more  or  less  animated  discussion  as 

to  its  utility  as  a  therapeutic  agent.   But  this  instruction 
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begins  with  an  assumption  that  the  liquor  found,  whatever  It  was, 
to  whatever  use  It  was  to  be  devoted  and  from  whatever  source 
It  was  derived,  was  In  the  possession  of  one  "not  legally  per- 
mitted to  posses  If,  and  then  told  the  Jury  that  the  possess- 
Ion  was  "evidence  that  such  liquor  Is  kept  for  the  ourpose  of 
being  bartered,  furnished  or  otherwise  disposed  of  In  viola- 
tion of  law" .   The  word  prime  facie  means  nothing  to  a  Jury 
generally.   Home  jurors  understand  It  but  Juries  generally, 
it  is  believed,  know  nothing  of  its  real  value  as  a  term  measur- 
ing the  probative  value  of  evidence.   The  statutory  rule  of 
evidence  is  applicable  only  for  the  purpose  of  fixing  the 
burden  of  proof  as  to  intention  or  purpose  of  possession,  ^ault 
cannot  be  found  with  it.   If  one  ha  undoubted  possession  of 
intoxicating  liquor  within  the  statutory  definition,  it  is  no 
hardship  on  him  to  be  required  to  account  for  the  possession. 
But  before  the  statutory  evidence  rule  is  applicable.  It  must 
be  shown  by  the  prosecution  that  the  defendant  oossesned  in- 
toxicating liquor  an  defined.   It  cannot  be  applied  until  the 
prosecution  has  shown  a  case  by  evidence,  if  uncontradicted, 
sufficient  to  make  it  appear  the  liquor  was  alcohol,  or  other 
liquor  mentioned,  containing  one  half  of  one  oer  centum  or  more 
of  alcohol  by  volume,  and  them  show  such  liquor  is  fit  for  use 
for  beverage  purposes.   Until  such  oroof  is  made,  there  is 
nothing  prima  facie  to  apply  against  the  nerson  charged.  AJTter 
it  is  made,  and  defendant  accounts  for  the  possession,  it  no 
longer  applies.   People  v.  Tate,  316  111.  59,  applies  the  prin- 
ciple.  It  is  not  now.  Johnson  v.Pendergast,  308  111.  255;  People 
v.  Brinnegar,  7625,00tober  Term  1923  of  this  Court.   As  a  further 
ground  for  reversal,  the  penalty  Imposed  is  beyond  that  authoriz- 
ed by  the  statute.   For  this  offense  fine  and  Imprisonment  cannot 
be  Imposed.  Both  were  imposed. 

For  the  reasons  assigned  the  judgment  of  the  County  Court 

is  reversed  ^nd  the  case  remanded. 

Reversed  and  Remanded. 


Gen.    No.    7915.  October  Term,    A.    D.    1925.  Agenda  23. 

Town  of  Prairieton,  ) 

Appellee,  )  Appeal  from  the  Circuit  Court 


▼9.  of  Christian  County. 

Franlr  Footers,  ) 

Appellant,  )  240    I. A* 

Crow,   J. 

A  complaint  was  filed  before  a  Justloe  of  the 
Peace  charging  appellant  with  having  ••astructed  a  public  high- 


way in  violation  of  the  statute.   The  Justice  found  him  guilty 
and  assessed  a  fine  against  bin  and  he  appealed  to  the  Circuit 
Court.  The  cause  was  heard  by  the  Court,  a  jury  being  waived. 
He  was  again  found  guilty  and  a  fine  of  three  dollars  and  oosts 
was  assessed  against  him.  He  brings  the  record  to  thi3  Court 
by  appeal, alleging  as  errors  that  the  Court  admitted  improper 
evidence; refused  to  admit  proper  evidence;  refused  to  hold 
certain  propositions  of  law  and  modifying  others  asked  by  appel- 
lant; in  finding  appellant  guilty  and  rendering  judgment  against 
him  for  the  fine  and  costs. 

It  is  not  the  matter  of  the  fine  that  brings  the 
cause  here,  his  counsel  says,  but  the  important  question  is, 
whether  there  was,  infact,  a  public  highway.   It  is  contended  there 
was  no  legal  proceeding  laying  out  the  highway.  That  being  true 
the  only  question  remaining  is,  was  there  a  way  by  prescription? 

In  January,  1900,  a  petition  was  presented  to  the 
Commissioners  of  Highways  of  the  Town  Pralrieton  praying  for 
the  laying  out  of  a  road  twenty  feet  wide  on  the  township  line, 
ten  feet  of  which  road  was  to  be  on  each  side  of  the  line.  The 
property  was  owned  by  six  persons.  The  petition  was  signed  by 
sixteen  petitioners.  On  the  tenth  of  February, 1900,  a  meeting  of 
the  commissioners  of  Highways  was  held  and  they  decided  to 
grant  the  prayer  of  the  petition.  On  the  same  day  the  owners  of 
the  land  on  which  the  road  was  sousht  to  be  paid  out,  except 
one,  signed  a  release  of  all  claims  for  damages  sustained  by 
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reason  of  the  laying  out  and  opening  of  the  road  through  the 
lands.  So  far  as  the  record  discloses  no  further  proceedings 
were  had  with  regard  to  laying  out  the  road.  None  was  therefore 
established  by  the  highway  authorities. 

We  have  not  read  the  transcript  of  the  record  to 
ascertain  the  evidence  in  unabriged  form.  We  have  read  the 
abstract  filed  by  appellant  and  the  additional  abstract  filed 
by  appellee.  It  is  clear  from  reading  both  abstracts  that  for 
more  than  twenty  years  a  traveled  way  has  existed  running  east 
and  west  and  turning  north.  It  was  used  to  get  to  timber  land, 
a  slaughter  house  and  a  mill  and  was  used  by  different  persons 
to  get  to  homes  along  and  near  to  the  line  of  the  road.  It  is 
equally  clear  that  during  all  of  that  time  gates  of  plank  or 
wire  have  been  placed  across  the  roadway  and  more  or  less  con- 
stantly maintained.  Part  of  the  time  they  remained  across  it 
for  some  time  and  wxild  then  be  taken  down  and  uninterrupted 
travel  permitted  for  a  while.  There  has  not  been  a  continuous 
traveled  way  on  a  fixed  line.  The  traveled  way  moved  from  one 
side  to  another.  Part  of  the  time  a  wash  or  ditch  was  in  the 
road  and  people  traveling  there  went  on  one  side  or  the  other. 
During  all  that  time  there  has  been  no  claim  of  right  in  the 
supposed  way  by  anyone  adversely,  continuously  and  uninterrupt- 
edly. Any  claim  of  a  right  of  way  has  been  in  subordination  to 
the  rights  and  claims  of  some  one  along  the  route  claimed  as  a 
highway.  Such  right  to  travel  was  always  permission.  Those 
who  used  it  were  notified  that  if  they  did  not  keep  the  gate 
across  it  closed  it  would  be  locked.  It  was  locked. 

We  are  according  the  trial  court  all  the  advantage 
of  seeing  and  hearing  the  witnesses  and  observing  their  demean- 
or while  testifying.  But,  having  done  so,  we  are  unable  to  avoid 
the  conclusion  arrived  at  from  the  abstracts  of  the  record,  and 
applying  the  elementary  rules  of  law  to  the  facts,  that  there 
was  no  established  road  as  charged  in  the  complaint.  The  defend- 
ant should  have  been  discharged. 
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The  judgment  of  the  Circuit  Court  of  Christian  County 
is  reversed. 

Reversed. 


/■ 
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John   .?.I>ubson, 

Appellee.  | 

Crow, J. 

Appsllant   recovered   a   Judrrrent  by  confession  arain^t 
appellee    "n  vacation,    "epteaaber  26,   1988,   for  the   suns  of     77">. 95 
including   |T0  as  attorney's   fee   for  plaintiff  a  attorney.        7he 
note  was   in  the  usual   foras  of   judpwent  note,   with   power   of 
attorney  authorizing  any  attorney  of  any  court 
of  reco  d    to  ai  near   for  the  saicer   in  such  ooort   in  term  tiTe 
or  vacation  at   any  tirae  after  the   execution  of  the  note,    and 
corneas   Jfedgsant,   without  prooo  33   in  favor  of  the   noiuer  of   it 
for  such  amount   •  3  say  appear  unpaid   thereon,    aith  cost^,    and   to 
waive  and    release   errors   intervening  in  auoh   proceeding,    sn^    to 
consent  to  ianadiate  exsoation  upon  the   jndpaent.      rt   ri      pay- 
able to  Boas   ^hurchhill  and   endorsed  by  hias  and   delivered   to 
appellent.        An  affidevit   was   filed   with  the  declarstion  and   cog- 
novit,   statin.--    that   affiant   vaa   acquainted    sith  the   handwriting 
of  Dttbaon  and   that   the   aim'  tore  to   the  note  and    power   of 
attorney  was  the  gsanlna   sigi  of  the   said   Dnbson  end   that 

there  was  due  thereon  the   a?  TOO. 98,    inoladlnp  rrincipal 

end   interest   and   not    incl       U         70,    a  reasonable  attorney's 
fee;   that  1  en   on  was  then  alive,      *t   the    "ctobor  torco  of  the 
Court  ne-Kt   following-  certain  proceedings  we  e  had    and    orders 
entered    frasj  which  an  appeal  was   proaeovtod    to  this   Court   and 
the  appeal  disTit?aed    for   the   reason  no  final   .'  C  had  been 

entered.  1  the   only   question  then  before  us   rejvirinp 

discosition.        "n  renandsent,   the  raoord    1a  now  presented 
pletad,   end   the  plaintiff  appeals  aasignln?   four  errors  vaista 
will  be  aotlaed    so  far  as  nee  to  a  decision  of  the  case. 


t  the   notober  term  of  the   loort   following  the   entr 
of  the    judprtent,   as  ah^wn  b     the   abstract,    leave   *as   granted    to 
defendant   to   plead    to   the  merlt3   nnd    execution  wna   stayed, 
leave  183  printed    to  plaintiff  to  file  an   attended   declaration 
hut  none   *p.b    filed.      Ootoher   24,1923,    leave   #aa   caked   to  file 
the   original  n~.te  nunc   pro  tunc.      January  3,   1924,   beinp  a  day  of 
the  October  terse,   1925,  defendant's  motion   to  vao&te  the   Judg- 
ment was  allowed,    and   thereupon  defendant  withdrew  hie  motion 
for  leave  to  plead    and    for    irdar  atayinp  execution.  kt   the 

ease  time   the  motion  previously  made  by  plaint  l+'f  for  leave  to 
file  the  note  nunc   rro  tunc .    as   of  Se>,  terber  23,   1923,  was  allowed. 
"?or  some   reo  on  not  explained   and    to  us   inconceivable,    plaintiff 
offered    In  evidence  a  real  estate  mortgage  given  by  Dubaon 
and  wife  to  T.  W.Dosa.     The   transcript  reoltea  that   to  this  offer 
defendant   excepted.        ?he  motion   of  defendent  Thibson  to  quash 
the  execution   issued   on  the   judgment  was   overruled,   and   stay  of 
execution   ses  allowed  pending  appeal  to  this  Court.     Plsintlff 
at   the  same  time  presente-   a  motion   to  vacate  the  order  vacating 
the   juds-Tent  and    quashinp  the   execution  which  the  Court   over- 
ruled.       ?he   Court  then   entered   an   order  taxing  all  costs  against 
the  plaintiff.       A   *urtver  ordor  waa  entered    that   the   jud^Tent 
entered   September   26,   1923,    in   favor  of  plaintiff  and   against  de- 
fendant by  confession  be  raoated  and   execution    luas'red. 

-he   forepoinf  proceed inrs,   as  shown  by  the  abstract, 
occurred  before  the  a' peel  to  this  Co-.srt   referred   to.  ?hst 

arpeal    vss  dismissed   because   there  had  bee"  ^o   final  Judfj-rent 
set-,linp  the   rirht   of  plaintiff  (appellant)   to   recover  from 
the  defendant   f appellee).        So  far  as   the   proceedinra   in   the 
lower  court  were  concerned,   they  wore  suspended   until  the  mandate 
from  this  c  ;urt   authorized   and   directed   them  to  <?o  on. 

At  the  June  term, 19  'A,   of  the  Circuit   Court,   the  man- 
date hsvlnf?  been  filed,    the  plaintiff  presented    Its  motion  for 
an   order  setting  aside  the  staj   of  execution   theretofore 
entered   which  was  denied.        I'otion  was  then   uresented    'o 


a  rule  on  the  defendant  to  file  pleas  to  the  declarat 
This  motion  soots  to  have  stood    over  until  -ay  5,    of  the   Febru- 
ary terau,    1925.        ^n  that   day   it  was   overrulod    end    order  entered 
vscatlnp   the   Judgment  with  a  judgment  against   Haintiff   for 
coats.     ?o  review  the  prooeedinrs   of  the   Oirmlt  Court    this 
appeal   is  prosec-ted.      all  proceedings   in   this  case  fro<r   ita 
inception  are   open   to  r«?rlaw,    the    forxer  appeal  having  concluded 
nothing. 

The  xotion    in   the  Circuit   Court   s:npht   to  have  the 
Judnr.ent   get  aside,   vacated   and   annulled   s::d   to   -juash  the  execu- 
tion  issued   thereon.      The   f  rounds   for  that   -ration  were:    (1)    The 
original  note  was?  not    filed   with  the  declaration   and   cognovit; 
I'.)   the  copy  of  the  note  attached   to  the  declaration  disclo  ed 
it  was   payable  to  the   or-^er   of  Hoss  w.Chnrchill  but  d">es  not 
show  it   was   endorsed  by  hi?r."  and   on  the    faee   of  the  record    if 
said    Judgment   the  creditor   is  not   the   o?/ner   and   holder  of 
said  note*';    f?)      IfO  attorney's  fee  was  unlawfully  inoloded    in 
the   Judpxent;    M)    the  damage  laid    in  the  declaration  was   "700.96 
and   the   judgment  being   in  excess   of  that  amount    "became  void 
and   is   of  no  force  and   effect";    (5)    the  affidavit  attached  to 
the  or-gnovit   did  not   show  by  what   authority  or   le^al  right  he 
qpade  the  same. 

The  power   of  attorney  to  confess   Judgment   was  not  a 
separate    instrument  bnt   a   part    of  the  n-te.      Tt    immediately 
follows   the  note   proper  containing  the   promise  to  pay,   and  Tras 
signed    in   one   place   only,   at   the  end    of   the  poser.     The   fact   that 
it   authorized   a  confession   of   Judgment   did   not  affect    ita  ne- 
gotiability.     T!egotiable   Instrument  La*,    Section  5,    -'xith-Hurd'a 
statutes.      The   jucpT.ent  debtor   is   in  no  better  position,   there- 
fore,   to   interpose   the  defenses  he   attempts   to  xajce   then   if 
the  note  were  payable  directly  to  the  bank'  which   oot<.  ined   the 
judgment   aovfrht   to  be  vacated.      On  a  action   to  vacate  a  Judg- 
ment  confessed  by  authority  and    for   lo  va   to   uleed ,    the   question 
is  not  whether   the   Judgment   should  be  set  aside   for   error  a   of 
law,   but   whether  there   exists  any  equitable   reason  for  opening 


the    judgment    to  let    in   a   defense.   Moysea  v.    Schendorf,    et    al. 

238   111.    232;  (citing  Knox  v.    j/instesd    Savings  Bank,    67    111.   331; 

Mum for a   v.    Tolman,    157    id.    258;   Hall  v.    Jones, 32   id   38;      Pearce  v. 

Miller,    201   id.    188;    Rising  v.   Brainrrd,    36   id.    79;    Cowden  v. 

Besse   86   id.   159.)      The   principle   controlling  the   erercise   of 

equitable   powers   in  the  matter   of   judgments   «t    law   is.    Courts 

of   equity  will  not    interfere   to   prevent   the   collection   of  a 

judgment,    even  though  the   judgment    was  rendered  without   service 

of    process,   unless   a  meritorious   defense  be   shown.   Reed   v.   New 

York  Exchange  Bank,    230   111.    50,(citin?  Oolson  v.    Leitch.llO  id_. 

504).      Further    illustrating  the    strict    principle   In   the  Reed 

case    it    is   said: 

"It  is  not  sufficient  that  a  judgment  is  irregul  r,  but  it 
must  be  unjust,  before  equity  will  interfere.  A  showing  on 
the  bill  for  injunction  that  the  judgment  in  question  was 
obtained  without  process  does  not  show,  nor  tend  to  show, 
that  if  process  had  been  served  and  defense  inter  nosed,  the 
result  would  have  been  different.   In  the  case  at  bar, 
appellant  alleges  in  his  bill  that  the  judgment  complained 
of  was  obtained  without  service  of  process,  and  the  Court, 
upon  demurrer  held ,  and  we  think  rroperly,  that  this  was  not 
a  sufficient  showing  of  a  valid  defense  to  justify  the  inter- 
vention of  equity.   Everything  in  this  bill  miebt  be  true 
and  still  the  judgment  mi^ht  have  been  by  confession  under 
a  power  of  attorney  contained  in  the  note,  waiving  notice 
and  service  of  process.    In  Chicago  Fire  Proofing  Co.  et_  al. 
v.  Park  National  Bank,  145  111.  431,  an  amplication  to  vacate 
a  judgment,  it  is  said  (Page  487): 

'In  an  application  of  this  character  to  vacate  a  judgment 
and  for  leave  to  plead,  affidavits  filed  in  support  of  the 
motion  are  to  be  construed  most  strongly  afainst  the  party 
making  the  application.   It  is  not  sufficient  to  stste  facts 
from  which,  is  proved  on  a  trial,  a  defense  rirht  be  inferred. 
Grossman  v.  cohlleben,  90  111.  537.   ;hen  the  affidavits  re- 
lied on  in  this  case  ere  tested  by  the  rule  indicated,  it  is 
apparent  no  case  was  made  Out  by  appellant.*   TT 

Let  this  case  be  tested  upon  the  facts  by  these  author- 
itative principles.    At  the  time  the  confessed  judgment  was 
entered  an  affidavit  was  attached  to  the  narr ,  and  cognovit  upon 
which  it  was  entered  in  substance  following: 

"William  Dighton  being  duly  sworn  deposes  and  says  he  is 
acquainted  with  J.iV.Dubson,  the  defendant,  and  thnt  he  is 
acquainted  with  his  handwriting  and  that  the  signature  to 
said  note  and  power  of  attorney  is  the  genuine  signature 
of  the  said  J.V.Dubson  and  that  there  is  now  due  plaint- 
iff from  defendant  after  allowing  all  offsets  and  counter- 
claims, the  sum  of  £700.95  f  includ  ing  principal,  interest  and 
not  including  70  a  reasonable  attorney's  fee.   That  the 
consideration  therefor  was  for  value,  andthat  the  defend- 
ant, J.  I,  Dubs  on  is  living  and  that  no  port  of  said  debt  is 
for  usurious  interest. 


?hia  affidavit  neeeta  the  reiuireTetits   for   e  valid    jcdf-rent  aa 
abated    in    'ardner  V.    3unn   e_t   al . ,    1?2   111.   407.      That  case   only 
hald   that   a  Judgment   by  oonfeaalon   in  vocation   la  void   where 
no  affidavit   proving  the  execution  of  tha  power   of  attorney   is 
filed   when  the    ."•  t    is  rendered. 

If  It  waa  notarial  that  the  orlplnal  note  and   powor 
of  attorney  should   be  av.d.    retrain  ettrio>,a''    to   the  declaration  and 
cognovit,      proof  of  the   fact   la   in   the   reo»rd.   The  deol- ration  and 
cognovit      are  dated   ar<d    filed   the   sa*e  day  a^  the   Judr~ent.      "very 
preaumrt ion   ia   indulged    In   favor  of  the  proper  discharge  by  an 
officer   of  hi a  duty.      But  sore  pregnant   is  the   proof  of  the 
fact  by  the  conduct   of  defendant,     "e    'iled   an   affidavit   in 

ft    >f  hia  sot  ion  to  vacate  the    .  t.     Ha  does  i    t    *eny 

the   execution    »f  the  note  and    power.      'Te  doea  rot   aay  the  oripi- 
nal note  sra3  not  attached   to  the  declaration  sad   cognovit.      If 
he  did   not  deliberately  evade   that   iasoe,   he  did  not  scent    i:.      't 
nowhere  appeara   it  >t    filed.      In  hia  affidavit,    in  aubatsnce, 

he  saya  he  has  examined    the  declaration  upon  vhlOB   said    jvdg- 
senta  wat?    rendered,    and    that   "said    noli  attached    to  aaid    doc- 
laration   ia  not   the   original  note  given   by  this  affiant    in  aaid 
aatter,   bat    is  only  a  copy  of  the  aaxe  end    so  only   purported   to 
be'.        Fron  this   it  does  not   erpear  and   cannot  be   inferred,   the 
original    ih  BOt    attached    at   the   tire   the    '  t   was   enteral. 

The   atntute  rehires  a  cop-'  of  the  note   arad   on   In  any  action 
to  bo   filed   with   it.  ,    anppo  t    >l   shat    oonte  tl^n  of  e-  oellee 

for  rsoatinr.   the   judp-ent   oosspletely  falls.      It  affor  t   a 

shadow  of  reason   for  vacating   it.      Appellee   o*e i   this  debt  nothing 
ahowB  it  to  be  on  just.   If  he  con  evade  payr-r  t      t  t   a     rooeaa 

displayed    in   the   raeord   before  oa,   he  asnot  d3  so  by  the  aid    or  a 
,?ourt  *Jtho--t   any   precedent   therefor.      If,    as  daoldad  by  the 

I  rt    in   "he   oasaa   above   gnotad  '    be  let    in 

to   defend    even   »hore  no   rroces  ;    me    las    ed    or   served,    a    f    rtlorl, 
a>ay  he  not  do  ao  urder  the  case   T«-de  h«re.        s  *a  3<  Id    vhen   the 
case  W83   previously  hers,    it    is   anoaaloaa   to   as,-:    to  be   let    in   to 


plead    in  avoidance   of  a  void    Judgment.      Me    is  n   t    soekinr  to 

sttaoic  collaterally  a  vole!    JuJrrent,    In  which   event  n^   powor  w 

exist   to  modify   it.      The   only   question   bef  -re  us   at    the   previous 

term  ««a  whether   there  was  a   final   spuealabl^    judpTeut   end    that 

was  the   only   question  decided. 

"     Any  person   for   n  debt  bona    fide  due   m«y  confess 
jvigasnt  by  himself  or  attornev  duly  authorized,    either 
in   term  time   or  vacation,    slthout    rrocess.        Ju'gments 
entered    In  vacation' shall  have  liice   *"orce   and    effect, 
and    from   the   date   thereof  become  Usui   In   li£e  manner 
and   extent   as   Judgments   entered    In   term.   Chapter   11    , 
Section  88,^raith-Hurd'a    'tatutes. 

'Judgment    sh^ll  not   be   arrested    or  stayed    after 
verdict,   nor  shall  any  judgment   '      **upon  confession, 
nil  dlolt   or  n_on   sum  informatus  '    ***be  reversed,    impaired 
or   in  any  way  affected,   by  reason   of  any  of  the   follow- 
ing imperfections,    omissions,   defects,   matters   or   things 
In  the   process,    pleadings,    proceedings  or  records,   namely: 
*****?ourth,   7or  any  variance  between  the   original  writ 
or   process   and    the   declaration,    bill,    plaint,    or  demand. 
****** *?enth,    -or  any  mistake   *****   in  any  sum  of 
money.''      Chap.    7,"ec.5,    "mith-Hurd •  a   '"tatutes. 

"'he   judgment    below  beinp   in   excess    of  the   ad_  damnum 
laid    in   the  declaration   it    is   contended    by  arcellee   it    is   void. 
Appellant   contends   that  he   should    have   leave   to   file  nunc   pro 
tunc     an  amended  declaration  to  conform  to   the   Judgment.  e 

think   that   mi^ht    be   proper   if  the   fact    vere   as   acpell^nt   seems  to 
contend,   that    he  may  have  attorney's  fees.      Jut  upon  consideration 
of  the  power  of  attorney,   we  are  of   the  opinion    It  did  not 
authorize  the  attorney  to  confess   judgment   for  any  sum  of  money 
as  attorney's  fee  for  collection  of  the  note.      If  it  did,   the 
clerk:   In  vacation  hed  no  authority  to  enter  a   judgment   therefor. 
The   power   certainly  did  not   authorize   a   sum  certain  83   attorney' 
fee   to  be   entered,    and    it  must,    therefore,   have   rested    in  compu- 
tation or  ascertainment.     The  cleric  possessed  no  such   judicial 
powers.      Campbell   e_t  §1.   v.    Coddard,    117   111.    251.      But   aside   from 
the   fact   the   power    is   a  blank  on  the   subject    of   fees,    it    did 
not   confer   authority  on  any  attorney  to  confers;*    judpment    there- 
for.     It  was  authority  authorizing  the  confession   and    judg- 
ment  contemplated    by  the   foreroin?   section.      It   wst   a   standard 


form,    probably  penerelly  completed   by  filling  the  blan*   for  the 
number   of  dollars  as  attorney's   fee.      jv«  are   of  the  opinion, 
and   so  hold,    that  no  attorney's  fee   oan  properly  be   Included   in 
the   judp'fjejit .      In  ell  other  respect.*    Lt    la  unassailable   In  this 
proceed  Inf.     Under   the   editable  po-vor^   of  a  court   of  la»   in 
such  satters,   as   Indicated  by  the   Supreme  Cvirt   In  the    'fifrphell 
case,    surra,    lt   has   ro^er   to  xod'fy  the   Juc!rrrent   to  conform   to 
the  warrant    or  power   of  attorney. 

The  disposition   of  the  case  oellinr   for  no   further 
examination   of  the  record,   the   Ju^rent    of  the   vHrc:lt   Co-irt   of 
Piatt  Grouty  vacating  the   Judgment  below  and    rendering   Judgment 
for  costs   is  reversed   and    thG  cause   rnmjnded   to  that  Covrt 
with  directions   to  -nodify  *rith    respeot   to  the  amount   '.he  said 
judgment   entered    in  vaoati on  so  as   to  show  a   Judnjsnt  rendered 
in  favor  of  ?irst  National  ^an*  of  ''onticello  as  of  the   Both  day 
of  September,  A. D. 1923   for  the  sum  of  ^even  Hundred   dollars  and 
Tinety-^ive  Cents   ("7   0.95),    afeinat    John   ft.   Dubaon.      That   Court 
is  further  directed   t^  dismiss  the  proceeding   instituted  by 
John   w.'ubson  and    to  render  i::,dp-nant   apainst  hirr  for  all  costs 
except   those  occasioned  by  and    taxed   at   the   October  term,   19 Bfl 
of  the  Circuit   Co^rt.   tad    to  award   execution   thore^or.      Ju^ front 
'ill  be  entered   in   this  Co-irt  areinst  appellee  for  all  costs 
occasioned  by  this  appeal. 

Reversed. 


J 


L 

General  T*o.    7943  October    F«m,X9  nota  44. 

Rebecca  Jones. 

Appellee 

v.  Appeal   from  the   Clrouit   Coart    of 

areh     lupo,  ru    m   Bounty. 


appellant. 
Crow, J. 
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?his  oaao    Is  here  on  appeal,   M    It   13  said  by  ap- 
pellant's counsel,    froai  a  deoree   rendered  by  the   Clronit   Court 
of    '-.anpaxon   Coanty   atfainst  her   and    in   fevjr   Of  6  pe'.loo.      :  nch 
fault    la   found   with  the  deoreo.      lain?  curious  to  ino*  the    facts 
found   and   the   terxn   of  the  decree  entered,    of   rhlafc    KMplalnt    is 
aaade,   .»e  eransinod   the   abstract.      Ve   fail  to   fin";    it   there,   even 
in  substnnce.        ?he  case  was  rof erred   to  the  .Vaster  who  took,  the 
evidence,    as  counsel  says,   but  the  -aster  does  not   say  so. 
Thrire   is   incorporated    In  the  abstract   ftBftSan   of  the  "astar. 
Objections  to  the    report    are   incorporated   also.  t    if  thore 

were  exceptions  to  the  retort  before  the   Oourt    ?'  lch   *ere  necessary 
they   'o  not   appear.        The  abstract   refers  us  to  the  pare  of  the 
transcribe   where  the  decree  My   be  found   but  courts   of  revie-> 
never  §9  to  the  tranaarlpt   to  reverse,    J>ut  say  to  affirm  a  decree. 

The   rules   of  this  Co-rt  re  voire  an  abstract   of  the 
record   to  be   filed.      ?his   is  neoesearv  in   or"  or  ro  bmr*  ■  review 
of  any  case  •TOttftfeti   here  by  arpeel   or  orror.      It  rrunt  be  suf- 
ficiently full  to  present   every  siat^er  nece^ary  to  aacertein 
whether  error  was  aaamittal  by  the   trial  Coort.      If  such  err^r 
does  not   appear   from  the  abstract   the  decree   or   judprent  will 
always  be  affirmed.     ?hia   is   on  the  principle   that  he  who  alleges 
err  ?r  most  rca^e    it   appear.        Amonp  the   preat  number  of  cases 
statin?   this  rule,   we  refer  to  Sibler  v.   City  of  i^attoon,   167 
111.    !•;    : nil" ins  v.    3enfield,    239   id.   ir9.      In   the   latter  case 
the   Bawfc  aay:   "As  the   errors  assigned   uron   the   record   are  n->t 
imde  to  appear  by  the  abstract   of  the   rafter*    filed    in  *hla  esse, 
the  decree  of  tho  County  Court    is  affiratai." 

Under  the  condition   of  the  abatraot   do  error  appears, 
and   the  decree  of  the   ''iron it   Court    is  affi rased. 
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Agenda  No.   12. 


Frank  Orr  and  Kargaret 
T.  Tates,  Executors, 
etc., 


Appellees, 


▼. 


Catherine  ush  et  al. 

Appellant 8. 
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appeal  from  the 
circuit  Court  of 

Pike  County,  Illinois. 


^hurtleff,  J. 

This  is  an  appeal  from  a  decree  of  the  circuit  Court  of 
Pike  County  appointing  a  trustee  and  directing  a  trust  fund  In  the 
estate  of  Ellen  II.  Orr,  deceased.   Taien  M.  Orr  died  on  January 
28,  1924,  leaving  a  lant  will  and  testament  which  has  been  probated 
and  the  executor  and  executrix,  Frank  Orr  and  Margaret  :.  Vatee, 
named  in  the  will  have  settled  the  estate.   Under  a  part  of  the 
ninth  clause  of  the  will  the  testatrix  provided  as  follows: 

"To  Cyrus  Push  in  trust  one-sixth  of  the  remainder  of  said 
part  two  and  the  net  income  thereof  to  he  paid  to  his  mother 
Catherine  Hush,  annually  during  her  lifetime  and  at  her  death  the 
principal  and  any  remaining  income  not  paid  to  her  to  be  divided 
equally  between  Cyrus  Rush,  \nna  R.  Rush,  Bertha  if.  Graham, 
children,  and  li  illiams,  grandson,  of  said  Catherine  Push." 

Catherine  Rush,  who  takes  a  life  interest  in  said  fund, 
is  a  lady  past  ninety-two  years  of  age,  in  very  poor  health, and  was 
a  sister  of  the  testatrix  in  her  lifetime.   Cyrus  'ush, named  in 
said  clause  as  trustee,  died  prior  to  the  decease  of  Krs.  Orr. 
The  fund  in  queeti  m  amounts  to  $11,761.10,  which  har  been  in- 
vested by  the  executors  In  Liberty  bonds  of  the  United  "tates, 
fourth  issue,  drawing  interest  at  the  rate  of  4£  per  cent  oer 
annum,  to  which  there  will  be  added  a  further  sum  of  fifteen 
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hundred  dollars,  making  ©aid  trust  fund  upon  complete  distribution 
the  sum  of  113,261.10.   The  executors  filed  their  bill  oraylng  the 
appointment  of  a  trustee  to  take  over  said  fund,  the  trustee  named 
in  the  will  having  died,  and  suggesting  the  appointment  of  the 
First  National  Bank  of  Pittsf ield,  which  has  a  department  engaged 
in  the  execution  of  trusts  under  the  ?tate  and  Federal  law,  and 
suggesting  the  continued  investment  of  said  funds  in  the  Liberty 
bonds,  as  now  invested,  ae  a  better  and  safer  security.  It  ap- 
pears that  the  executors  had  transacted  all  of  the  business  of  the 
estate  with  the  First  national  Bank  of  Plttsfiold.  Catherine  Push 
answered  the  bill  admitting  the  substantial  and  material  allega- 
tions in  it  and  prayed  for  the  appointment  of  a  trustee  friendly 
to  her,  and  a  suitable  person.   It  appears  that  Catherine  : ush 
was  desirous  of  the  appointment  of  Fred  H.  Farrand,  cashier  of 
the  Illinois  Valley  Bank  of  Grigteville,  named  in  the  decree  as 
trustee.   The  appellants  filed  answer,  requesting  the  appointment 
of  the  Piret  National  Bank  of  Pittsf ield  ae  suggested  by  the 
executors.   Proofs  were  taken  and  it  appears  that  Catherine  rush 
is  living  in  California  with  a  daughter  Helen  Push,  whom  the  tes- 
tatrix mentioned  in  her  will  and  about  whom  she  stated:  For  per- 
sonal reasons,  which,  she  considered  just  and  reasonable,  it  was 
her  will  that  Helen  Push  have  or  take  no  part  In  her  estate. 

It  further  appears  from  the  testimony  of  Fred  K.  Farrand 
that  Catherine  Push  har  a  life  estate  in  about  four  hundred  acres  of 
land,  of  which  the  said  Helen  Push  is  the  owner  of  the  remainder 
In  fee,  to  the  amount  of  three  hundred  twenty  acres;  that  these 
lands  have  been  mortgaged  to  the  Federal  Joint  ^tock  Land  Bak  of 
Fdwardsville  for  the  sum  of  twenty  thousand  dollars,  and  that  the 
said  Farrand,  for  the  benefit  of  the  Illinois  Valley  Bank,  has 
taken  title  to  these  lands  for  the  advancement  of  about  ten 
thousand  dollars  to  pay  the  debts,  taxes,  etc.  upon  said  lands, 
and  the  most  of  it,  as  Hr.  Farrand  testifies,  to  pay  the  upkeep 
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of  Catherine  Push  and  her  daughter  (Helen).  The  witness  further 
states  that  Catherine  Push  is  an  invalid,  oractlcally  without  sight; 
that  she  has  to  he  helped  and  that  her  daughter  hap  taken  care  of 
her  for  the  past  seven  years.   The  court  by  its  decree  ordered  that 
a  bond  be  given  in  the  sura  of  eighteen  thousand  dollars;  that  said 
Fred  H.  Farrand  be  appointed  trustee  and  that  the  trustee  be  per- 
mitted to  invest  the  funds  as  in  his  discretion  he  may  determine. 
It  is  shown  that  the  ra4e  of  taxation  upon  personal  property  in 
the  City  of  Pittsf ield,  where  the  First  National  Bank  is  looated, 
is  seven  per  cent  of  value.   The  rate  of  taxation  in  Qrlg^sville 
is  not  furnished.   Ther?  is  no  criticism  made  as  to  the  settlement 
of  the  estate  by  the  executors  or  the  investment  of  the  funds  in 
Liberty  bonds.   There  is  no  criticism  made  against  the  irst 
National  Bank  or  its  qualifications  to  act  as  trustee.  Catherine 
^ush  aaks  for  the  appointment  of  a  trustee  friendly  to  her  and  a 
creditor.   There  is  criticism  and  opposition  to  the  trustee  named 
and  reasons  urged  why  he  should  not  be  apoointed.   Helen  Push 
occupies  a  confidential  relationship  to  her  mother,  Catherine 
Hush,  and  from  the  testimony  it  may  be  Inferred  that  the  trustee 
named  is  as  much  her  selection  as  the  selection  of  her  mother. 

"The  appointment  of  a  fit  and  proper  person  to  be  a  new 
trustee  is  a  matter  largely  within  the  discretion  of  the  court.  It 
is  not,  however,  an  arbitrary  discretion,  but  is  subject  to  well 
knoTm  and  clearly  defined  rules.   The  court  will  always  give  due 
weight  to  the  wishes  of  those  chiefly  interested,  but  will  not  be 
controlled  by  such  wishes  against  considerations  of  fitness,  '"here 
beneficiaries  fail  to  agree,  the  court  should  appoint  a  disinterest- 
ed person  not  nominated  by  any  of  the  parties.  As  a  general  rule, 
interested  persons  should  not  be  appointed."  38  Cyc.  283. 

"The  court  will  have  regard  to  the  wishes  of  the  persons 
by  whom  the  trust  has  been  created,  If  expressed  in  the  instrument 


creating  the  trust  ox  clearly  to  be  collected  froia  it.  The  court 
rill  not  appoint  a  person  to  ho  a  trustee  with  a  view  to  tho  in- 
terest of  some  and  in  opposition  to  that  of  others  of  the  oestuls 
cue  truatent:  the  court  trill  have  regard  to  the  question  whether 
the  appointment  of  a  proposed  person  will  promote  or  impede  the 
execution  of  the  trust.1*  39  Cyc,  283  Note.  And  substantially 
the  same  rules  are  laid  down  in  Yates  v.  Yates,  255  111.  72. 

In  this  case,  considering;  the  age  of  the  life  tenant  end 
her  condition  of  health,  the  interest  of  the  remaindermen  is  very 
much  greater  in  quantity  than  the  interest  of  the  life  tenant.  It 
may  be  conceded,  under  all  of  the  circumstances  of  this  case,  that 
it  is  of  prime  importance  that  Catherine  ^ueh  receive  the  income 
upon  this  fund  and  receive  it  promptly,  but  it  cannot  be  conceded 
that  that  interest  is  to  be  accelerated  by  placing  the  fund  in  the 
hands  of  a  creditor  of  Catherine  ^uch  in  preference  to  placing  it 
with  a  disinterested  trustee.   If  the  wishes  of  the  donor  are  to 
be  consulted  in  any  way,  the  petition  and  suggestions  of  the  execu- 
tors selected  by  her,  and  who  have  fully  and  completely  executed 
their  trust,  is  the  best  expression  to  be  obtained  of  what  the  testa- 
trix would  do,  if  living.   Under  the  testimony  in  this  case  the 
trustee  appointed  has  such  a  relationship  to  the  life  tenant  that 
he  should  not  be  appointed  trustee  of  this  fund,  and  it  was  error  on 
the  part  of  the  court  to  appoint  him.   Srror  is  assigned  on  the 
ground  that  the  court  did  not  decree  that  tho  funds  remain  and  the 
inuring  funds  be  invested  in  Liberty  bonds  at  4 J  per  cent  interest 
per  annum.  These  funds  were  invested  by  tho  executors  named  by  the 
testatrix.  They  are  tax  exempt.   Ther-  is  no  testimony  in  the 
case  that  the  funds  can  be  safely  invested  at  a  higher  rate  in  my 
other  security.   They  are  convertible  into  cash  at  any  time. 
Certainly,  it  would  not  be  a  wise  use  of  discretion  in  this  case, 
either  on  the  part  of  the  court  or  a  trustee,  to  convert  these 
funds  and  reinvest  them  in  term  mortgage  loans  when  the  occasion 


to  divide  the  fund  may  ariee  at  anytime,  "/in  lnveetment  in  Govern- 
ment or  State  bonds  seems  to  be  uniformly  regarded  in  all  Juris- 
dictions as  a  particularly  safe  and  oroper  one  for  a  trustee  to 
make."  29  Cyc.  395.  ^specially  is  this  true  where  the  bonds  are 
convertible  into  each  at  any  time  and  the  oeriod  for  distribution 
is  In  the  near  future  and  may  occur  at  any  time.   In  the  opinion 
of  this  court  the  decree  of  the  lower  court  should  have  provided 
that  the  funds  now  invested  i'  Liberty  bonds  should  remain  during 
the  term,  as  invested,  and  that  the  further  funds  to  be  added  should 
be,  in  a  like  manner,  invested  in  Liberty  bonds  drawing  Interest 
at  the  rate  of  4*-  pa  cent  per  annum,  and  the  decree  should  have 
further  provided  that  the  Interest  thereon  be  paid  to  the  said 
Catherine  ush  as  said  Interest  accrues,  annually. 

The  suggestion  of  the  appointment  of  the  First  national 
Bank  of  Pittcfleld,  as  trustee,  was  made  by  the  executors  in  their 
bill  of  complaint.   The  answer  of  the  appellants  states  that  the 
First  national  Bank  of  Pittsfield  is  a  legal  depository  for  such 
funds,  is  a  safe,  suitable  and  proper  person  to  act  aa  trustee,  that 
its  solvency  and  business  management  is  unquestioned  and  the  appell- 
ants join  in  the  executors'  prayer  that  this  Bank  be  appointed 
trustee.   This  is  not  a  suggestion  by  the  appellants  but  an  ac- 
quiescence in  the  suggestion  of  the  executors. 

That  part  of  the  decree  of  the  Circuit  Court  of  rike 
County  appointing  Fred  H.  Farrand  trustee  is  reversed  and  the  cause 
remanded  with  directions  to  appoint  a  disinterested  trustee  and  to 
orovide  in  the  decree  that  the  funds  on  hand  remain  Invested  in 
Liberty  bonds,  as  now  invested,  and  thst  the  additional  funds  be  in- 
vested in  Liberty  bonds,  drawing  interest  at  the  rate  of  4£  per  cent 
per  annum,  the  interest  and  income  upon  said  funds  to  be  oaid  to  the 
said  Catherine  ^ush  as  said  interest  and  income  accrues,  annually. 
Otherwise,  the  decree  should  be  affirmed. 

Reversed  in  part,  affirmed  in  part. 
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V.  W.  Hiddle, 


Appellant, 

v.  Appeal  from  the 

Charles  at eon  and        )     Circuit  Court  of 
Sam  Springer, 


240I.A.  682 


Apoellees. 


•dgar  County,  Illinois. 


Shurtleff,  J. 

Appellant  brought  his  suit  against  appellees  Vatson  and 
springer  in  the  Circuit  Court  of  Edgar  County  to  recover  the  sum 
of  one  thousand  dollars,  attorney  fees  and  costs,  claimed  to  have 
been  paid  by  appellant  to  appellees  upon  the  fraudulent  sale  of 
ten  shares  of  the  common  stock  in  the  Hoosier  Rolling  Mill  Com- 
pany, incorporated  under  the  lavs  of  Delavare  and  doing  business 
at  Terre  Haute,  Indiana,  in  violation  of  the  Securities  Act  of 
the  state  of  Illinois. 

Appellant  filed  his  special  count  and  the  common  counts 
and  tendered  the  stock  back  to  apnellees  in  court.   Amellees  pre- 
sented the  general  issue.   Appellee  Watson  resided  in  Edgar 
County  and  was  served  there.   Appellee  springer  was  a  resident  of 
Cook  County  and  service  was  had  upon  him  in  Cook  County.   The 
parties  waived  trial  by  jury  and  the  cause  was  presented  to  the 
court  and  after  hearing  the  proofs  the  court  found  a  judgment 
for  Appellee  "atson  on  the  merits  of  the  issues,  and  Appellee 
Springer,  having  withdrawn  his  plea,  a  judgment  was  entered  in 
favor  of  Apoellee  Springer  on  account  of  no  service  having  been 
had  upon  him  in  said  county  and  for  want  of  jurisdiction,  and 
appellant  has  brought  the  record  to  this  court,  by  appeal  ,  for 
review. 
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A  number  of  questions  pertaining  to  the  law  regulating 
the  sale  of  securities  are  discussed  by  counsel  in  their  respective 
briefs,  but  no  propositions  of  law  were  submitted  to  the  court, 
and  from  the  record  and  the  court's  finding  it  la  apoarent  that 
the  case  was  decided  upon  the  question  of  fact  as  to  whether 
Appellee  Watson  was  a  solicitor,  agent,  broker,  officer  or  di- 
rector in  the  selling  company,  or  in  any  manner  aided  or  assisted 
in  an  unlawful  sale  of  stock.   Appellee  springer  was  a  member 
of  the  brokerage  firm  of  A.  R.  Morris  and  Company  of  Terre  Haute, 
Indiana,  and  this  firm  had  taken  over  a  block  of  bonds  and  com- 
mon stock  of  the  Hoosier  Hoi ling  Mill  Company  for  sale,  of  which 
the  bonds  were  offered  in  Illinois,  but  springer  testified  that 
none  of  the  common  stock  was  offered  in  Illinois  and  that  all 
sales  of  stock,  whenever  made,  were  effected  at  Terre  Haute, 
Indiana.   The  testimony  showed  that  Appellee  springer,  through  a 
mutual  friend,  seoured  the  aid  of  Appellee  Watson  to  introduce 
him,  springer,  to  parties  in  Edgar  County,  in  this  State,  and 
that  atson  did  ride  with  springer  and  introduce  him  to  appellant 
and  some  others.   There  is  no  testimony  in  the  record  that 
Appellee  Watson  was  in  any  manner  a  solicitor,  agent,  broker, 
officer  or  director  in  either  the  Hoosisr  Rolling  Mill  Company 
or  A.  R.  Morris  and  C0mpany,  or  that  he  received  any  oay  or 
reward  for  the  service  he  rendered  springer,  or  that  he  received 
any  commission  or  remuneration  upon  any  sale  made.   Appellant 
testifies  to  various  conversations  with  and  statements  made  by 
the  appellees  in  reference  to  said  stock  and  bonds,  but  in  each 
case  appellant  testifies  "they  said,"  without  differentiating 
between  the  statements  of  the  appellees  separately.   On  the 
other  hand,  Appellee  Watson  testifies  that  he  drove  with  springer 
to  appellant's  farm,  where  appellant  was  "shucking"  corn;  that 
they  went  to  the  field  and  Watson  introduced  Springer  to 


whether  TCatson  in  any  manner  aided  or  assisted  in  said  sale, 
assuming  that  it  wa?  a  transaction  governed  by  the  laws  of  this 
State,  upon  which  question  we  express  no  opinion,  the  trial  court 
heard  all  of  the  witnesses  and  had  them  before  him  (exoept  Ap- 
pellee Springer)  and  was  in  a  better  position  to  determine  the 
credibility  to  be  accorded  to  the  various  witnesses  than  can 
be  gleaned  from  the  printed  record,  and  we  can  not  say,  from 
reading  the  entire  record  in  this  case,  that  the  judgment  is 
manifestly  against  the  weight  of  the  evidence.   The  Judgment  of 
the  Circuit  Court  of  Edgar  County,  therefore,  should  be  and  is 
affirmed. 

Affirmed. 
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Sdna  Hutchison,  ; 

Apoellee, 
v. 
Levi  Murray, 

Appellant. 


Agenda  No.  21. 
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\o-?eal  from  the 
Circuit  Court  of 
Christian  County. 


Shurtleff,  J. 

This  Is  a  suit  oyer  the  sale  of  a  garage,  claimed  to 
have  been  sold  by  appellee  to  appellant  for  the  sum  of  one  hundred 
dollars.   In  September,  1923,  aopellant,  acting  as  agent  for  a 
Mrs.  Tolliver,  owner  of  a  house  and  lot  In  Taylorville,  entered 
into  a  verbal  agreement  with  appellee  to  sell  her  the  premises, 
and  appellee  paid  one  hundred  dollars  upon  the  purchase.   Ap- 
pellee asked  permission  to  move  into  the  place  and  to  move  a 
garage  upon  the  premises  before  the  contract  of  sale  was*  signed 
by  Mrs.  Tolliver,  who  lived  at  Morrisonville.   Apoellant  permitted 
appellee  to  move  the  garage  upon  the  oreraisee  and  it  is  shown  by 
'  the  testimony  that  the  garage  is  sixteen  feet  square,  constructed 
of  one  by  ten  ship  lap  with  two  by  four  post 9  and  studding  but 
has  no  floor,  and,  as  appellee's  testimony  shows,  sets  on  the 
ground  and  has  no  foundation;  but  apoellant^  witnesses  testi- 
fied that  the  corners  set  on  concrete  blocks  and  bricks  set  in 
the  ground  three  inches,  but  the  blocks  and  bricks  were  not  laid 
in  masonry. 

Appellee  lived  upon  the  oreralses  about  six  weeks  and 
when  apoellant  presented  a  contract,  signed  by  Mrs.  Tolliver, appel- 
lee concluded  she  could  not  go  on  with  the  contract  and  could  not 
keep  up  her  payments  and,  therefore,  appellee  did  not  sign  the 
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contract  and  the  sale  of  the  premises  to  .appellee  was  abandoned. 
Up  to  this  time  appellant  had  aoted  as  agent  for  !/rs.  Tol liver 
through  a  Mr.  Diller,  also  living  at  korrisonville,  a  relative 
of  Vtrs.  Tolliver»8.  In  January,  1924.  the  oremlses  were  con- 
veyed by  Krs.  Tolliver  to  Diller  and  in  April,  1924,  by  Diller 
to  appellant,  and  in  December,  1924,  appellant  sold  and  conveyed 
the  premises  to  one  Conover. 

There  were  proofs  offered  by  appellee  tending  to  show 
that  after  appellee  abandoned  her  contract  of  purchase  apoellant 
gave  her  permission  to  move  the  garage  off  from  the  premises,  and 
that  appellee  sold  the  garage  to  apoellant  for  the  sum  of  one 
hundred  dollars,  and  that  apoellant  promised  to  pay  apoellee  that 
sum  for  the  building,   Appellee's  proof  further  tends  to  show  that 
after  Diller  purchased  the  premises  he  g*ve  permission  to  ap- 
pellee to  move  the  garage  from  the  lot.   The  garage  remained  on 
the  lot  whi  e  appellant  was  the  owner  of  the  oreraises  and  ie  still 
there. 

The  testimony  is  sharply  conflicting.   The  Jury  found  a 
verdict  in  favor  of  appellee  in  the  sum  of  one  hundred  dollars  which 
has  been  entered  in  judgment  and  appellant  has  appealed. 

Appellant  contends  that,  the  garage  being  a  oart  cf  the 
real  estate  and  there  being  no  contract  in  writing,  the  contract 
claimed  to  have  been  made  by  appellee  for  the  sale  of  the  garage 
is  void.   On  the  other  hand,  apoellee  contends  that  an  article 
or  structure  moved  upon  or  annexed  to  real  estate,  which  may  be 
removed  without  injury  to  the  freehold,  retains  its  character 
as  personalty  by  agreement  between  the  parties  or  consent  of  the 
land  owner  for  its  removal  or  sale  separate  from  the  realty, 
citing  26  Corpus  Juris,  876;  Hewitt  v.  General  Electric  Co. 
164  111.  424;  Sword  v.  Low,  122  111.  496;  Ellison  and  "jllson 
v.  Salem  Coal  Mining  Co..  43  111.  App.  120.   The  question  of 
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intention  on  the  part  of  the  one  making  the  annexation  ie  of 
prime  importance .   In  3word  t.  Low,  suora.  the  court  held  on 
page  496:   "To  determine  the  irremovable  character  of  a  fixture, 
three  tests  are,  by  the  modern  authorities,  apolied,  viz: 
•First,  actual  annexation  to  the  realty,  or  something  appurtenant 
thereto;  second,  aoplication  to  the  use  or  purpose  to  which  that 
part  of  the  realty  with  which  it  is  connected  is  aporopriated; 
and  third,  the  intention  of  the  parties  making  the  annexation  to 
make  a  permanent  accession  to  the  freehold.1  Herrraan  on  Chattel 
Mortgages,  6;  Ewell  on  Fixtures,  21,  22;  Tyler  on  Fixtures,  114; 
ashbura  on  Real  Prop.  16. 

"Mr.  Ewell  (page  22)  says,  that  *of  these  three  tests 
the  clear  tendency  of  modern  authority  seems  to  give  prominence 
to  the  Question  of  intention  to  make  the  article  a  permanent 
accession  to  the  freehold,  and  the  others  seem  to  derive  their 
chief  value  as  evidence  of  such  intention.* 

'Washburn  (page  8)  lays  down  the  rule:   'It  may  be  stated, 
in  the  first  place,  that  whether  a  thing  which  may  be  a  fixture 
becomes  a  part  of  the  realty  by  annexing  it,  depends,  as  a 
general  proposition,  upon  the  intention  with  which  it  was  done.'" 

Appellee  never  had  a  contract  for  the  purchase  of  the 
premises.  The  verbal  contract  made  with  her  by  appellant  was  void 
and  appellee  could  repudiate  it  at  any  time  and  did  abandon  it. 
Appellee  had  permission  to  move  the  garage  upon  the  oremises. 
An  intention  to  insprove  the  premises  by  a  permanent  structure 
when  appellee  had  no  right,  title,  interest  or  claim  in  or  to 
the  oremises  cannot  be  imputed  to  appellee.   The  issue  was 
presented  to  the  jury  as  to  whether  the  garage  could  be  reason- 
ably removed  without  material  injury  to  the  oremises  or  the 
garage.   The  issue  was  further  submitted  to  the  jury  as  to 
whether  appellee  had  permission  from  the  owner  to  remove  the 
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garage;  and  finally,  the  issue  was  fairly  oresented  to  the  Jury 
as  to  whether  appellant  purchased  the  garage  and  promised  to  pay 
her  one  hundred  dollars  for  the  same,  and  upon  all  of  these 
Issues  the  jury  has  found  a  verdict  in  favor  of  appellee.  W« 
h,ve  examined  the  rulings  upon  the  admission  and  rejection  of 
testimony  and  the  giving  and  the  refusal  of  instructions,  and 
read  the  record  and  find  therein  no  error  that  would  warrant  a 
reversal  of  the  judgment.   The  judgment  of  the  Circuit  Court 
of  Christian  CQunty  is,  therefore,  affirmed. 

Affirmed. 


Gen.  Ho.  791?  OCTOBER  T^M.  192B.       Agenda  No.  24. 

The  People  of  the  )         C\A£\TH4+QC% 

state  of  Illinois,  )         Z4U   LA.     O  O  & 

Defendant  in  ?rror,  )  ^ror  to  the 

v*  County  Coxirt  of 

James  Yankowski,  )  Christian  County. 

Plaintiff  in  Error.  ; 

Shurtleff,   J. 

Plaintiff  in  error  was  indicted  by  the  grand  Jury  of 
Christian  County  for  unlawfully  having  in  hie  ooseession  intoxi- 
cating liquors  intended  for  use, by  sale,  for  beverage  ourposes. 
The  indictment  wap  certified  to  the  County  Court  for  trial  and  the 
cause  submitted  to  a  jury.   The  jury  found  a  verdict  of  guilty, upon 
which  a  judgment  has  been  entered  and  the  court  sentenced  plaintiff 
in  error  to  pay  a  fine  of  four  hundred  dollars,  and  in  addition  to  be 
committed  to  the  county  jail  for  120  days  and  the  record  is  brought 
to  this  court  by  writ  of  error  for  review. 

The  record  shows  that  the  sheriff,  with  his  deputies, went 
to  the  home  of  plaintiff  in  error  in  the  forenoon  of  Vay  6,  1924, 
with  a  search  warrant,  and  found  plaintiff  in  error's  wife 
in  the  basement  washing.   Plaintiff  in  error  was  not  at  home 
upon  their  arrival  but  was  working  upon  a  building  about  a  block 
and  a  half  away,  and  returned  to  his  home  while  the  officers 
were  there.   The  officers  testify  that  while  they  were  in  the 
basement  the  wife  broke  a  half  gallon  jar  of  "mule"  which  had 
been  in  a  pail  covered  with  clothes,  and  the  officers  obtained 
four  bottles  of  "brew"  which  were  taken  to  the  sheriff's  office, 
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tfrs.  Yankowski  testified  that  the  battle  which  broke  contained 
ammonia  which  she  had  been  using  in  washing  the  clothes,  and  that 
in  picking  it  up  the  bottle  caught  in  her  clothes  and  fell  to  the 
floor  and  was  broken.   There  is  no  testimony  that  any  of  the 
bottles  containing  "brew"  or  the  broken  bottle  contained  any 
intoxicating  liquor,  except  the  statement  of  the  officers  that 
the  broken  bottle  was  "mule".   The  officers  again  returned  to  the 
premises  about  one  o'clock  and  made  another  search  and  found 
nothing  and  returned  to  the  sheriff's  office.   About  two  hours 
later,  upon  being  called  up  by  a  woman  who  lived  in  the  neigh- 
borhood and  requested  to  make  another  search,  the  officers  re- 
turned to  the  premises  and  searched  the  garage  and  finally  in 
the  toilet  or  privy  somewhere  on  the  premises,  by  lifting  up  the 
floor,  which  apparently  was  arranged  in  the  manner  of  a  trap 
door,  they  found  two  five  gallon  kegs,  each  containing  "mule" 
and  two  one-half  gallon  jars  of  orunes  saturated  with  "mule" 
which  were  taken  to  the  sheriff's  office  and  the  defendant  was 
arrested. 

Plaintiff  in  error  was  indicted  in  December,  1924,  and  a 
few  day 8  before  the  trial  in  February,  1925,  a  sample  from  one  of 
the  kegs  was  examined  by  a  chemist  and  the  testimony  shows  that  this 
sample  contained  fifty-three  oer  cent  in  volume  of  alcohol.   The 
kegs  and  bottles  were  kept  in  the  sheriff's  private  office  from 
May,  1924,  to  February,  1925,  under  lock  and  key,  but  all  of  the 
deputy  sheriffs  carried  keys  to  the  room.   Plaintiff  in  error 
testified  that  he  had  no  intoxicating  liquors  upon  his  oreraises, 
and  that  he  never  heard  of  or  knew  anything  about  the  kegs  and 
jars  found  in  the  orivy.   Plaintiff  in  error  had  lived  upon  these 
premises  about  four  years,  but  testified  that  he  did  not  build 
the  privy  but  that  "a  fellow  from  Kincaid  named  Polaski  built  it." 
There  is  no  testimony  in  the  record  as  to  the  size  of  plaintiff  in 
error's  lot,  whether  it  is  a  city  lot  of  the  usual  and  ordinary 
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size   or  a  field  or  farm,  or  as  to  the  location  of  the  out  build- 
ing on  the  lot.   There  is  no  testimony  showing  or  tending  to  show 
that  plaintiff  in  error  ever  used  the  out  house  or  was  ever  in 
it,  except  the  inference  to  he  drawn  from  the  casual  statement 
of  the  witnesses  that  it  was  found  "on  the  premises."   There  is 
no  testimony  that  any  of  the  liquors  were  intoxicating  exceot  the 
sample  taken  from  one  of  the  kegs  and  examined  about  nine  months 
after  the  kegs  were  taken.   The  August,  1924,  term  of  the  court 
passed  over  without  any  indictment  having  been  found  pfsinst 
plaintiff  in  error,  and  however  much  the  jury  may  have  been  im- 
pressed with  the  guilt  of  the  plaintiff  in  error  by  seeing  and 
hearing  the  witnesses,  the  record  before  this  court  is  extremely 
meager,  if  indeed  sufficient,  of  facts  proven  to  warrant  a  judg- 
ment of  conviction  against  plaintiff  in  error.   However,  the 
judgment  in  this  cape  will  have  to  be  reversed  for  the  error  in 
giving  People*3  instruction  number  one.   In  this  instruction  the 
court  informed  the  jury  that:   "the  oossession  of  intoxicating 
liquor  shall  be  orima  facie  evidence  that  such  liquor  is  kept  for 
the  ourpose  of  being  bartered,  furnished  or  otherwise  disposed  of 
in  violation  of  law,"  and  in  the  same  instruction  the  court  fur- 
ther said:   "but  the  burden  of  proof  shall  be  upon  the  Doseeesor 
of  any  intoxicating  liquor  in  any  action  concerning  the  same,  to 
prove  that  such  liquor  wms  lawfully  acquired,  possessed  and  used." 
This  instruction  did  not  state  the  law;  is  in  direct  contradiction 
of  other  instructions  given  for  plaintiff  in  error  and  has  been 
held  reversible  error.  (People  v.  Tate,  316  111.  59.) 

Some  other  criticisms  are  made  upon  instructions,  but  up- 
on another  trial  doubtless  these  will  be  corrected.   The  court  sen- 
tenced plaintiff  in  error  to  pay  a  fine  and  to  be  committed  to  the 
county  jail  for  a  term.   This  was  error.   Plaintiff  in  error 
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cannot  "be  both  fined  and  committed  to  the  county  Jail  for  unlaw- 
fully possessing  intoxicating  liquor.  He  may  be  fined  or  com- 
mitted. 

or  the  errors  appearing  in  the  record  as  pointed  out, 
the  judgment  of  the  County  Court  of  Christian  County  is  reversed 
and  the  cause  remanded. 

Reversed  and  Remanded. 
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Ada  Stcner  Chaoln,  j    240I.A,  682 

Defendant  in  Srror,         *rit  of  "rror 

v.  )       tc  the  Circuit 

Banta  Kurniture  Company,  )         Court  of  tacon 
a  Corporation, 


I 


Plaintiff  in  Ztyqt.         ) 


County . 


ahurtleff,  J. 

This  is  a  suit  in  assumpsit  by  defendant  in  error 
against  plaintiff  in  error,  a  corporation,  to  recover  damages  on 
a  lease  made  between  the  parties  extending  froa  May  1,  1934,  to  the 
30th  day  of  \pril,  1933,  at  a  monthly  rental  of  three  hundred  dollars, 
payable  on  or  before  the  f irnt  day  of  each  month  in  advance. 

The  declaration  charges  that  plaintiff  in  error  entered 
into  the  possession  of  the  oreaises  and  continued  to  occupy  them 
from  the  first  day  of  May,  1924,  to  the  first  day  of  ,eoteraber,1924, 
and  that  on  to  wit,  September  1,  1924,  plaintiff  in  error  vacated 
said  premises  and  refused  to  pay  the  rent  therefor  and  broke  said 
lease  and  refused  to  comply  with  the  same.   It  was  provided  in  the 
lease  that  *if  the  rent  above  reserved,  or  any  part  thereof,  shall 
be  behind  or  unpaid,  or  if  default  shall  be  msde  in  any  of  the 
covenants  and  agreements  therein  contained  to  be  keot  by  the  said 
party  of  the  second  part  (plaintiff  in  error),  it  shall  be  lawful 
for  the  said  party  of  the  first  part  (defendant  in  error)  at  her 
election,  to  declare  said  term  ended,  and  into  the  said  premises, 
or  any  oart  thereof,  to  re-enter;  and  the  said  oarty  of  the  second 
part,  or  any  other  person  or  persons  occupying  the  same,  to  expel, 
remove  and  put  out,  using  such  force  as  may  be  necessary  in  so 
doing,  and  the  said  premises  again  repossess  and  enjoy,  as  in  the 
first  and  former  estate,  and  in  such  case,  or  in  case  of  termination 
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of  this  lease  In  any  way  the  oartlee  of  the  .second  part  covenant 
and  agree  to  surrender, ■  etc. 

Dy  another  clause  in  the  lease  the  second  party  waived 
its  right  to  any  notice  from  the  oarty  of  the  first  part  on  her 
election  to  decide  the  lease  at  an  end,  under  any  of  its  provisions, 
of  any  demand  for  the  payment  of  rent  or  the  possession  of  the 
leased  premises,  and  it  was  provided  that  the  simple  fa*t  of  the 
non-payment  of  rant  reserved,  or  default  in  any  of  the  convenants 
therein  contained,  should  constitute  a  forcible  detainer,  as  afore- 
said. 

There  was  a  plea  of  non-assumpsit  and  two  special  please. 
Bnder  the  first  plea  plaintiff  in  error  averred  that  the  defendant 
in  error  should  not  recover  a  greater  sua  than  three  hundrad 
dollars,  because  it  says,  "that  after  the  execution  of  the  lease 
defendant  entered  into  possession  and  paid  rent  thereon  until  the 
first  day  of  September,  A.D.  1924,  and  being  then  unable  to  pay 
said  rent,  surrendered  the  possession  of  said  premises  to  the 
plaintiff,  and  that  thereafter,  to  wit,  on  the  5th  d*y  of  Hepteraber, 
the  plaintiff  served  a  notice  in  writing  upon  tills  defendant; 
that  this  defendant  was  in  default  in  payment  of  rent  and  that 
unless  the  September  month  of  installment  of  rent  was  paid  by 
September  16th,  1934,  that  the  plaintiff  would  declare  the  Said 
lease  brofcen  and  would  proceed  to  re-enter  the  property  in  ques- 
tion and  hold  this  defendant  liable  for  damages,  and  that  the 
plaintiff  did  thereafter,  on  the  7th  day  of  October,  A.D.  1924, 
institute  this  suit  against  the  defendant  to  recover  damages  from 
the  defendant  on  account  of  a  breach  of  said  lea«e,  by  reason 
whereof  said  lease  became  and  was  terminated  by  the  acts  of  the 
plaintiff." 

Ve  shall  speak  of  the  defendant  in  error  as  plaintiff 
and  the  plaintiff  in  error  as  defendant 
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The  second  special  plea  set  out  substantially  the  same 
natter  but  incorporated  a  letter  written  by  olaintiff  to  the  de- 
fendant Ranta  ."\irniture  Company  under  date  of  "eptember  5,  19S4ff 
as  follows: 

"To  Banta  i'urniture  Company, 
Decatur,  Illinois. 

Attention  of  Joseph  H.  Faith,  Secretary. 
Dear  Sir:   I  beg  to  s£vise  you  that  the  keys  to 
the  premisea  belonging  to  me,  held  under  lea^e  by 
you,  are  still  subject  to  your  disposal,  and  your 
company  is  now  in  default  in  payment  of  rent,  and 
unless  this  month's  installment  is  paid  by  li nittwlfct I 
16,  1924,  1  will  declare  the  contract  broken  and 
proceed  to  re-rent  th«  property  upon  the  best  terme 
available,  and  liold  vour  company  and  the  guarantors 
upon  the  lease  for  any  damages  resulting  from  breach 
of  your  lea^e. 

If  you  care  to  discuss  matter  of  settlement 
and  release  upon  this  lease  I  would  be  wiV  ing  to 
take  the  matter  up  nith  you  at  any  time. 

Very  truly  yourp, 

Ada  Stoner  Chap in, 

Owner 
%  '-^ank  i.  Chan  in, 
Agent." 

A  demurrer  wa?»  sustained  to  the  two  special  oleae,  a 
jury  waived  and  the  cause  wat*  submitted  to  the  court.   There  was  a 
finding  for  the  plaintiff  and  judgment  against  defendant  in  the  sum 
of  $8684.04,  and  plaintiff  in  error  has  sued  out  a  writ  of  error. 

By  the  proofs  it  apoe&rs  that  the  defendant  abandoned  the 
premises  and  abandoned  the  lease  and  sent  the  keys  to  the  building 
to  the  plaintiff  by  registered  mail,  and  that  plaintiff  receipted 
for  the  keys  in  the  following  language:  "Received  from  the  poet- 
master  the  registered  or  insured  article  the  original  number  of 
which  appears  on  the  face  of  this  card.   Received  and  will  hold 
for  Banta  Furniture  Company."   It  further  apoears  that  all  of  the 
defendants  were  dismissed  out  of  the  case  except  the  Banta  Furni- 
ture Company,  a  corporation. 

It  further  apoears  that  plaintiff  wrote  the  letter  set 
out  in  defendants  second  special  olea  to  the  defendant  under  date 
of  September  5,  1924,  and  that  the  olaintiff  attempted  to  re-rent 
said  premises,  but  not  finding  a  suitable  tenant,  brought  this  suit 


on  October  7,  1924.   On  March  30,  1925,  when  the  Judgment  was 
entered  in  this  cause,  the  premises  were  still  vacant,  although 
plaintiff  had  made  a  reasonable  effort  to  procure  a  tenant. 

Defendant  contends  that  the  court  erred  In  sustaining  the 
demurrer  to  the  special  oleas  and  that  the  abandonment  of  the 
premises  and  the  lease  by  the  defendant  and  the  acceptance  of  the 
keys,  and  the  Intention  to  re-rent  as  set  forth  in  plaintiff's 
letter  of  September  5,  1924,  amounted  to  a  surrender  of  the  lease 
by  plaintiff,  and  that  she  can  recover  only  for  rents  due  upon 
the  surrender,  and  the  defendant  cites  cases  where  it  has  been 
held  that  the  abandonment  of  the  premises  and  the  lease  by  the 
tenant  and  the  re-entry  of  the  landlord  constitute  a  surrender 
and  rescission  of  the  contract  so  that  further  recoveries  under 
the  lease  cannot  be  had.   The  question  raised  is,  whether  the 
facta  cited  in  this  case  constitute  a  surrender  on  the  oart  of  the 
plaintiff.   Neither  by  the  receipt  for  the  keys  nor  by  the 
letter  of  September  5,  1924,  did  the  plaintiff  consent  to  a 
recission  of  the  lease  nor  a  release  of  defendants  liability. 
The  abandonment  of  the  lease  and  the  oremises  on  the  part  of 
defendant  was  without  any  fault  on  the  part  of  the  plaintiff. 
In  Marshall  v.  Crosse  Clothing  Co..  134  111.  424,  the  court  held: 
"It  is  also  claimed  that  after  appellant  abandoned  the  leased 
premises,  acts  of  appellee  in  taking  possession  and  renting  a 
portion  of  the  premises  and  in  making  alterations  in  the  hall- 
way and  one  of  the  rooms,  constituted  an  eviction,  and  upon  that 
ground  appellee  could  not  recover.   There  are  two  answers  to 
this  position.   In  the  first  place,  the  ^remises  were  abandoned 
by  the  appellant  without  the  fault  of  appellee,  and  when  such  is 
the  case  the  landlord  may  re-enter  and  re-rent  the  premises, 
crediting  the  former  tenant  with  the  proceeds,  and  his  so  taking 
possession  does  not  relieve  the  tenant  from  liability  for  the 


stipulated  rent.   (Humiston,  Keeling  &  Co.,  v.  vheeler,  175  111. 
514.)" 

In  Humiston.  Keeling  &  Co.  v.  feeler,  supra,  it  was  held: 
"In  order  to  constitute  an  eviction  the  tenant  must  abandon  the 
premises  on  account  of  the  act  of  the  landlord,  and  if  defendant 
had  already  abandoned  them,  the  entry  by  plaintiff  would  not 
constitute  an  eviction.   In  case  of  an  abandonment  without  fault 
of  the  landlord,  or  as  the  result  of  his  acts,  he  may  re-enter 
and  again  rent  the  premises  and  credit  the  lessee  with  the  oro- 
ceeds,  and  his  so  taking  possession  does  not  relieve  from  the 
payment  of  rent.   (12th  Am.  ft  Eng.  Ency.  of  Law,  751;  "tood  on 
Landlord  &   Tenant,  sec.  477.)" 

In  West  Side  Auction  Co.  v.  Conn.  Ins.  Co..  186  111.  161, 
the  court  said:  "It  is  said,  however,  that  after  the  surrender 
of  the  keys  the  lessor  out  up  signs  to  rent  the  property,  and 
that  it  cleaned  out  the  building.   Upon  the  abandonment  of  the 
leased  premises  by  the  tenant  it  was  the  right  and  the  duty  of 
the  landlord  to  take  charge  of  the  premises,  preserve  them  from 
Injury,  and,  if  it  could,  re-rent  them,  thus  reducing  the  damages 
for  which  the  lessee  wa  liable."   And  the  court  further  said: 

•We  find  no  competent  evidence  in  this  record  legally  tend 
ing  to  prove  that  there  was  a  mutual  agreement  between  the  oar- 
ties  for  the  canceling  of  the  lease,  and  there  is  no  pretense 
of  a  right  on  the  oart  of  the  lessee  to  surrender  the  premises 
and  cancel  the  lease  without  the  consent  of  the  lessor." 

The  rule  stated  is  substantially  the  same  rule  laid  down 
in  Bannister  v.  Read  et  al.  6  111.  100;  Springer  v.  Chicago  Real 
Estate  Loan  Co.,  202  111.  26;  35  Corp.  Jut.  1092  and  1093,  and 
many  other  cases  and  authorities.   On  the  abandonment  of  the 
lease  by  the  tenant  it  is  the  duty  of  the  landlord  to  re-enter 
the  premises  and  re-rent  the  same  for  the  benefit  of  the  tenant 
and  in  abatement  of  damages  that  might  be  caused  by  the  tenant's 
failure  to  perform.   (T3est  Side  Auction  Co.  v.  Conn.  Ins.  Co., 
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S52E&;  Humlston.  Keeling  &   Co.  v.  feeler,  suorat  Hlnde  et  ml. 
v.  Kadansky  et  al.  161  111.  App.  216;  Resser  t.  Corwln.  72  ill. 
App.  625;  Underhlll  v.  Collins.  (H.Y.)   30  U.K.  577;  Third  Am. 
Law  Rep.  1082;  Oldf  leld  v.  Angeles  Brewing  a  M.  Co.  ("fash.) 
36  L.  R.  A.  (H.S.)  426,  and  36  Corp.  Jur.  340.)   The  question 
seems  to  be  a  question  of  the  intent  on  the  oart  of  the  lessor 
and  under  all  the  circumstances  and  facts  proven  in  this  case 
there  la  nothing  that  tends  to  show  that  plaintiff  in  accepting 
the  keys  or  In  attempting  to  re-rent  the  ^remises  at  any  time 
consented  to  a  surrender  of  the  lease  or  a  release  of  defendant's 
liability,  and  the  court  committed  no  error  in  sustaining  the 
demurrer  to  defendant's  special  pleas. 

The  defendant  contends  that  under  the  law  of  this  state 
theplaintiff  should  not  be  permitted  to  recover  damages  on  the  en- 
tire lease  or  future  orofits.   Both  parties  to  this  suit  cite 
L.  S.  &   M.  3.  Ry.  Co.  v.  Richards.  152  111.  59.   In  this  case 
on  page  80  the  court  held:   *It  is  well  settled  that  where  one 
^arty  repudiates  the  contract  and  refuses  longer  to  be  bound  by 
it,  the  Injured  oarty  has  an  ejection  to  pursue  either  of  three 
remedies:  He  may  treat  the  contract  as  rescinded,  and  recover 
upon  Quantum  meruit  so  far  as  he  has  oerf  or  tried;  or  he  may  keep 
the  contract  alive  for  the  benefit  of  both  parties,  being  at  all 
times  himself  ready  and  able  to  perform,  and  at  the  end  of  the 
time  specified  in  the  contract  for  performance,  sue  and  recover, 
under  the  contract;  or  he  may  treat  the  repudiation  ae  putting 
an  end  to  the  contract  for  all  purposes  of  oerformance,  and  sue 
for  the  profits  he  would  have  realized  if  he  had  not  been  pre- 
vented from  performing.   In  the  latter  case  the  contract  would  be 
continued  in  force  for  that  purpose." 

The  court  further  held,  page  89:  "Without  further  quo- 
tation from  cases,  it  seems  clear,  both  upon  principle  and  by  auth- 
ority, that  where  one  party  to  an  executory  contract  refuses  to 
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treat  It  M  subsisting  and  binding  upon  him,  or  by  his  acts  and 
conduct  shows  that  he  haa  renounced  it  and  no  longer  considers 
himself  bound  by  it,  there  is,  in  legal  effect,  a  orevention  of 
performance  by  the  other  oarty,  and  it  can  make  no  difference 
whether  the  contract  has  been  oartially  performed  or  the  time  for 
performance  has  not  yet  arrived;  nor  is  it  Important  whether  the 
renunciation  be  by  declaration  of  the  party  that  he  will  be  no 
longer  bound,  or  by  acts  and  conduct  which  clearly  evince  that 
that  determination  has  been  reached  and  is  being  acted  upon.  It 
would  seem  clear,  on  orinciple,  that  a  mere  declaration  of  the 
party  of  an  intention  not  to  be  bound,  or  acts  and  conduct  In 
repudiation  of  the  contract,  will  not,  of  themselves,  amount  to 
a  breach,  so  a?  to  create  an  effectual  renunciation  of  the  con- 
tract, for  one  party  cannot,  by  any  act  or  declaration,  destroy 
the  binding  force  and  efficacy  of  the  contract." 

And  the  court  further  say,  page  91:  *  The  man  who  wrong- 
fully renounces  a  contract  into  which  he  has  deliberately  entered, 
cannot  justly  complain  if  he  is  immediately  sued  for  a  compensa- 
tion in  damages  by  the  man  whom  he  has  injured,  and  it  seems 
reasonable  to  allow  an  option  to  the  injured  party  either  to  sue 
immediately,  or  to  wait  till  the  time  when  the  act  was  to  be 
done,  still  holding  it  as  prospectively  binding,  for  the  exercise 
of  the  option,  which  may  be  advantageous  to  the  innocent  ->arty 
and  cannot  be  ore judicial  to  the  wrongdoer. '   And  it  was  then 
held  that,  after  the  defendant  had  signified  his  determination 
not  to  be  b:und  by  the  contract,  the  plaintiff  was  entitled  to 
bring  his  action  lmmediat&y,  and  was  not  obliged  to  wait  until 
after  the  day  for  the  performance  to  begin  had  arrived." 

There  is  an  intimation  in  some  of  the  authorities  outside 
of  this  state  that  there  is  a  divergence  in  authority  when  the 
rule  is  applied  to  the  question  of  the  abandonment  of  a  lease, 
and  that  the  rule  in  Illinois  is  that  damages  can  not  be 
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recovered  upon  the  lease  as  an  entirety.   '."e  find  no  such  authori- 
ty ae  held  by  the  courts  of  our  own  State.   There  is  a  divergence 
of  authority  ae  to  the  imolied  duty  of  a  lessor  to  put  a  lessee 
in  possession  of  leased  premises  as  commented  upon  In  Sloan  ▼. 
Hart.  (K.  0.)  21  L.  R.  A.  (H.  S.),  241,  but  we  find  no  such  auth- 
ority in  this  State. 

In  Hull  v.  Kroft.  132  111.  App.  509,  it  was  held  that  when 
a  contracting  party  gives  notice  of  his  intention  not  to  comply 
with  the  obligation*  of  hie  lease  contr  ct,  the  other  contract- 
ing oarty  may  accept  such  notice  as  to  anticipatory  breach,  and 
if  he  accepts  it  as  such  and  considers  the  contract  at  an  end, 
he  may  sue  for  damages  without  waiting  for  the  completion  and 
fulfillment  of  such  contract  by  its  terms. 

This  case  Involved  a  lease  of  lands  where  the  tenant  gave 
such  notice  prior  to  entering  into  possession. 

In  Hlnde  v.  Kadansky.  161  111.  App.  220,  the  court, 
having  before  it  the  question  of  a  lease  of  real  estate,  held:  "Ap- 
pellees correctly  assert  that  the  measure  of  damaf-es  for  the 
abandonment  of  a  lease  by  a  tenant  is  the  rent  agreed  to  be 
paid  leas  whatever  the  landlord  could  have  made  out  of  the 
premises  by  the  use  of  due  diligence  after  they  came  into  his 
possession,1*  citing  Resser  v.  Corwin.  supra. 

In  Favar  v.  Rivervle*  Park.  144  111.  App.  86,  involving 
a  lease  of  lands,  the  court  held  that:  *The  measure  of  damages  for 
failure  to  give  possession  of  leased  premises  is  the  difference 
between  the  actual  rental  value  and  the  rent  reserved  to  be  oaid 
by  the  lease.   The  same  rule  applies  to  a  farm,  a  dwelling  house, 
a  hotel,  or  business  premises.   The  rule  is  varied  in  case  of 
an  established  business,  in  which  case  the  measure  of  damages 
would  be  the  difference  between  the  rent  and  the  value  of  the 
lessee^  business,  which  would  necessarily  include  an  allowance 
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for  profits,   (ilexter  t.  Knox.  63  N.  Y.  561;  Papoeky  v.  Konkwith. 
68  Ko.,  322.)" 

In  Oldfleld  v.  Angeles  Brewing  &  M.  Co..  suora.  the  court 
held:   hIt  Is  well  settled  that  for  a  breach  by  the  lessor  of 
the  covenant  for  quit  enjoyment,  the  lessee  can  recover  as 
daaages  the  difference  between  the  value  of  his  lease  and  the 
stipulated  rent.  (Buclc  v.  Morrow.  2  Tex.  Civ.  Aop.  361,  21  S.  T». 
398);  and  no  satisfactory  reason  can  be  given  why  the  same  rule 
should 'not  be  applied  in  favor  of  the  lessor  against  the  lessee." 
And  the  court  further  held:  "Irrespective  of  whether  the  breach 
be  by  the  lessor  or  lessee,  —and  in  using  the  words  ' lessor  and 
lessee*  we  do  so  for  convenience  of  reference,  — it  1b  difficult 
to  see  why  this  should  not  be  the  true  measure  of  damages,  since 
the  damage  to  either  party  to  the  contract  is  the  same,  the  loss 
of  use  and  occupancy,  which  is  the  value  feature  of  the  contract 
to  both  parties;  and  what  better  way  can  there  be  to  determine 
that  loss  than  to  take  the  difference  between  the  amount  fixed 
in  the  contract  and  the  rental  value  of  the  premises  for  the 
given  time?   There  is  but  one  breach  and  there  should  be  but 
one  recovery  for  that  breach."   (citing  among  other  cases  Paver 
v.  Rlverview  Park.  144  111.  Apo.  86.) 

In  OromTwee  et  al  v.  St.  Paul  Trust  Co.  et  al.  147  111. 
643,  a  suit  brought  to  recover  damages  for  the  abandonment  of  a  lease, 
not,  however,  until  the  lease  had  expired,  the  court  held:  "It 
can  make  but  little  practical  difference  whether  the  sum  agreed 
to  be  oaid  be  called  rent  or  damages.   It  may  be  regarded  as 
daaages  for  the  ourposes  of  this  suit.   (Hall  v.  Gould.  13  H.Y. 
127;  UndeThlll  v.  Collins,  132  id.  269.) 

In  numerous  cases  involving  contracts  as  to  other 
matters  the  court  has  held  that  the  injured  oarty  to  a  contract, 
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not  himself  at  fault,  has  the  three  options  of  procedure  M  pro- 
vided in  Lake  Shore  &   Michigan  Southern  Ry.  Co.  v.  nicharde.  suora: 
Shielde  v.  Carson.  102  111.  App.  44;  KcKenna  v.  UcRenna.  118  111. 
App.  246;  9toneking  v.  Long.  142  111.  App.  203;  Hull  v.  Crawford. 
suora:  Brown  v.  Haves,  (v.ash.)  159  Pac.  89;  Cal.  Building  Co.  v. 
Drury  (Wash.)  175  Pac.  303. 

Some  confusion  has  been  caused  as  to  the  applicability 
of  the  rule  to  the  facts  in  this  case,  by  what  the  court  said  in 
Chicago  "ashed  Coal  Co.  v.  ^hltsett.  278  111.  626.   Appellant 
had  purchased  coal  from  appellee  in  certain  quantities  to  be 
shiooed  monthly,  and  apoellee  made  default  in  making  shioments 
according  to  the  terms  of  the  contract,  and  appellant,  by  reason 
of  appellee1 a  default,  refused  to  make  payments  for  coal  that  had 
been  already  shipped,  and  the  court  held:  "If  appellant  deemed 
the  contract  still  valid  and  binding,  it  then  had  the  right  to 
treat  the  contract  as  terminated  for  all  purposes  and  bring  an 
action  for  its  breach  and  for  the  damages  which  it  had  sustained 
by  reason  of  non-performance  or  being  prevented  from  perform- 
ing the  contract,  or  it  had  a  right  to  return  the  contract  as 
subsisting  and  to  keep  it  alive  for  the  benefit  of  both  oarties, 
keeping  itself  at  all  times  ready,  able  and  willing  to  oerforra 
its  part  of  the  contract  and  at  the  expiration  of  the  term  of  the 
contract  sue  for  its  damages  sustained  by  reason  of  the  wrongful 
non-performance  by  apoellees,  but  it  could  not  do  both,"  citing 
Lake  Shore  &  Michigan  Southern  Ry.  Co.  v.  Richards,  suora.  The 
court  further  held:  "If  it  elected  to  keep  the  contract  alive  and 
in  force  for  the  purpose  of  recovering  damages  for  future  profits, 
it  must  do  so  for  the  benefit  of  both  parties  and  must  both 
allege  and  Drove  oerformance  of  the  contract  upon  its  oart  or 
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a  legal  excuse  for  ita  non-performance  before  there  could  be  a 
recovery  on  the  contract  'citing  cases).   In  the  present  in- 
stance appellant  did  neither,  although  it  evidently  tried  to  do 
both.   It  treated  the  contract  as  subsisting  insofar  as  its 
right  to  demand  delivery  of  coal  thereunder  was  concerned,  and 
broken  insofar  as  apoellee'e  right  to  demand  payment  of  the  coal 
previously  delivered  was  concerned.   This  was  fatal  to  aooellant's 
right  of  action  on  the  contract." 

It  is  noticed  that  the  court  states  only  two  options 
in  apoellanVs  favor  instead  of  three  as  recited  in  L.  s.  &  M.  3. 
Ry.  Co.  v.  Blchards.  suora.  Under  the  facts  in  Chicago  hashed 
Coal  Co.  v.  "hitsett.  supra,  appellant  did  have  two  potions  only 
for  the  reason  that  appellant  at  the  time  being  indebted  to 
apoellee  for  coal  shipped  could  not  rescind  the  contract  and  cause 
it  to  be  cancelled  entirely  befause  appellant  was  Indebted  to 
appellee  for  coal  shipped,  and  therefore  two  options  only  remained 
to  apoellant.   Appellant  could  not  exercise  each  of  the  two 
options  stated  for  the  reason  that  appellant  was  indebted  to 
appellee  under  the  facts  in  that  particular  case  and  selection  of 
both  was  ambiguous  and  contradictory. 

Defendant  in  the  case  at  bar  contends  on  the  holding  in 
Chicago  Washed  Coal  Co.  v.  Thltsett.  suora.  th*t  plaintiff  by  her 
letter,  having  elected  to  keep  the  contract  subsisting  to  re-rent 
the  property  upon  the  best  terms  available,  and  to  hold  defendant 
company  and  its  guarantors  upon  the  lease  for  any  damages  result- 
ing from  breach  of  the  leaee,  could  not  thereafter  elect  to  bring 
this  suit  to  recover  damages  upon  the  lease  in  its  entirety  and 
for  future  losses  upon  the  lease.   It  is  to  be  noticed  that  the 
lease  gives  plaintiff  the  right  to  terminate  it  without  giving 
any  notice  whatever  to  the  defendant.   Under  the  facts  in  this 
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Cose  It  can  not  be  said  that  there  1b  anything  ambiguous  or  con- 
tradictory in  the  conduct  of  olaintlff  In  declaring  the  default 
and  in  entering  into  posses -Ion  of  the  premises  and  attempting  to 
re-rent  the  same,  and  thereafter  when  it  was  ascertained  that 
defendant  had  tnade  a  complete  abandonment  of  eaid  lease,  bringing 
this  suit  to  recower  the  entire  darcages  to  the  plaintiff  and  the 
future  losses  until  the  end  of  the  term.   In  the  opinion  of  this 
court  plaintiff  has  a  right  under  the  law  of  this  State  to  bring 
her  suit  to  recover  the  entire  damage  that  will  result  to  her  dur- 
ing the  terra  for  the  defendant's  abandonment  of  said  lease. 

The  measure  of  damage  s  as  found  by  the  court—  the  same 
being  the  difference  between  the  rental  value  as  agreed  upon  less 
the  rental  value  as  found  by  the  testimony  in  the  ease  and  com- 
pound interest  deducted  therefrom  at  the  rate  of  five  per  cent  — 
was  the  correct  rule  of  damages  as  applicable  to  this  case.  (Kinde 
v.  Kadansky.  supra:  Fesrer  v.  Cprwin.  suora;  Favar  v.  rivervlew 
Park,  supra*  and  the  other  cases  cited.) 

Some  complaint  is  made  as  to  the  nature  of  the  proofs 
offered  as  to  the  value  of  the  leasehold  of  said  oremises  for  the 
remainder  of  the  term.   vritnesses  living  in  the  vicinity  of  the 
property  in  question,  having  large  experience  in  real  estate  affairs 
and  knowing  the  value  of  leaseholds  in  the  vicinity  of  the  property 
in  question,  testified  to  their  opinions  as  to  the  value  of  the 
leasehold  in  question.   This  testimony  wan  competent  and  sufficient 
upon  which  the  court  was  entitled  to  act.   (Butler  v.  yerllng.  15 
111.  438;  C.  C.  C.  A  fit.  h.  Ttj.  Co.   v.  "rood.  189  111.  359.)    e 
find  no  error  in  the  competency  or  sufficiency  of  the  testimony  in 

question. 

Defendant  assigns  error  upon  the  amount  of  the  finding 
and  the  computation  made  to  arrive  at  the  amount  of  the  judgment. 
We  have  carefully  gone  over  the  computation  in  relation  thereto 
and  find  no  inaccuracies  in  arriving  at  the  result  found. 
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Finding  no  error  in  the  record  that  warrants  a  re- 
versal of  the  judgment  of  the  Circuit  C0urt  of  Wacon  County, 
that  judgment  Is  affirmed. 


Affirmed. 
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Sen.  !To.  7924. 


People,  3x  3el. 
Maude  Cilas, 


Appellee, 
v. 

'  arren  Brook  shire, 

appellant 
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940  T. A.  683 

Appeal  from  the  Cirouit 
court  of  Shelby 
C ount  y 


Bhurtleff,    J. 

Appellant   was  found  guilty  of  being  the   father   of  the 
child   of  Maude  Giles,    relatrix.in  the   eounty  Court   of  Shelby 
County  and  brings  the  record   to  this  Court   for  review. 

The   complaint  was  sworn  to  by  relatrix  alleging  that 
she  was  an  "unmarried  woman,    and    on  August    24,    1924,    she  was  de- 
livered  of  a  male  child,    which  by  law   is  deemed   a  bastard,    and 
that   barren     Brookshire,    of  Macon  County,    is  the   father  of  the 
said  child.' 

On  the   hearing  before   the  county  court   and    a   Jury,    appel- 
lant was  found  to  be  the  father  of  relatrix's  child.        The  testi- 
mony of  relatrix  was   that   she  and  appellant   and  another   man  and 
woman  took  a  ride  around   a  four-mile  drive   in  a  two   seated  auto, 
at  night,    in  the  nrnth  of  IToveraber,    19 2Z;   that   she  and   ap reliant 
had  sexual     intercourse   on  this  drive,    and  that    as   a  result   of 
this   intercourse   a  child  was  born. 

Mildred  Giles  testified  that   she  saw  these  parties  to- 
gether  on  the  night   that  relatrix  testified  this  took  place.      He- 
latrix  fixeK  the  date  positively  as   on  the  evening  of  November  10, 
192S,    and  states  thet   she  never  had   intercourse  with  apnellant  at 
any  other  time.     Eelatrix  never  informed  appellant   of  her  condition 
until  after  the  baby  was  born,   though  she  admits   seeing  him  and 
also  admits  taking  a  ride  with  him  after  she  knew  she  was  pregnant. 
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Relatrix  In  her  testimony  admitted    intercourse  with  others   in  the 
possible    period   of  conception.        Appellant  denied  the   act   and  the 
two  parties  whom  r3latrix  beatified  were   In  the  car   on  tha   evening 
in   juestion,   denied  that   an:/  such  act  was   committed,    and   further 
aeniei    that    tha   party   of   four  were  together   in   a  machine   or   other- 
wise  on  the  night   in   question,        appellant  also   offered  as  a  wit- 
ness a  cousin,   who  testified  he  was  with  hirn  during  the   entire 
evening  of  November   U,   l'J2o,    and  that  they —  the  cousin  and   ap- 
pellant— drove  to  Decatur;   and   also  offered  a  twitnes-3,   Durkin, 
who  testified   that  he   saw  them   in  Decatur  on   the   evening  in  ques- 
tion. 

Jhere  the   evidence   i3   sharply  conflicting,   as   it   is   In 
this  ca30,    it   is   imparativa  that   the    instructions  to  the   jury  he 
accurate  and   free   from  error.        (Zaniar  v.    ~i&&  Co.,    204   111.  ^pp. 
291;    Crislos  v.    Ghioago  R.    ?..    Co..    204    Til.    App.   492;    Gar  1  in  v. 
Chicago  It.   R.   Co. .    205   111.  App.   303.)        .here  the  evidence   is  con- 
flicting an  error  in  giving  a  bad   instruction  is  ground   for  rever- 
sal,   although  the   law   is  correctl;/  stated   in  other   instructions. 
(Herrig  v.    C.   a»   A.   R.    3.    Co.,    299    111.    217.) 

In  app6l lee's  second  instruction  on  the   gusstioa  of  an 
alibi   the    jury  were   instructed  tlu>t    'the   exact   time   and   place   of 
sexual   intercourse  alleged  by  the  Toroaeeutrix  is  not  material  In 
the  case;    and    if  the    jury  believe  the    defendant  had   sexual  inter- 
course with  the    prosecuting  witness  within  th6   period   of  gestation," 
etc.      In  view  of   the   testimony  of  relatrix  in  this  case,    the   giving 
of  People's   second   instruction  was  error.      In  Mattes on  v.   The  People, 
122   111.  App.   69,    it  was  held:      "In  this   state  of  the  proof  the 
court   instructed  the  jury  at  the  request  of  the   prosecutor  that 
the   precise  date  of  the   conception   of  the  child  was  not  material. 
This  was  very  misleading  as  applied  to  the  proof  in  this  particu- 
lar case.        If  defendant  was  the   father   of  the   child,   then  the 
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precise  date  of  tie  coneoption  wag  immaterial;  but  in  determining 
whether  he  was  it  a  father,  it  was  vary   mnterinl  whether  *■*  Wn!3 
conoeived  on  the  day  <?hen  he  boiight  the  tnrlcey  and  did  the  chores 
at  the  stable,  for  if  it  was  not  oonceived  on  th^t  day  then  he  was 
not  its  father.   This  instruction  was  wall  calculated  to  lend  the 
jury  to  disregard  thJ.s  most  material  feature  o+   tha  '".efanse." 

2he  same  rule  is  laid  down  in  The  People  v.  "cloh,14g 
111.  /pp.  134.   Kpuellant's  instruction  marked  "H", which  wa3  re- 
fused stated  the  rulo  of  law  correctly  an  auv>lied  to  the  facta  in 
this  case  and  should  have  been  riven.   People's  instruction  number 
five  informed  the  fairy.      "Although  yon  may  bolieva  from  tho  evidence 
that  the  prosecutrix,  witness,  had  sexual  intorooursa  with  another 
person  about  or  near  the  time  her  bastard  child  might  have  been 
begotten,  still  such  fact  would  not  warrant  the  Jury  in  finding  the 
defendant  not  guilty,  if  yon  believe  from  a  preponderance  of  all 
the  evidence  in  the  case  that  the  defendant  is  the  father  of  such 
bastard  child."   The  giving  of  this  instruction  was  error.   In 
The  People  v.  Lamb  erg,  160  111.  App.  645,  the  court  held:   "It 
was,  we  think,  reversible  error  to  give  this  instruct ion.   It 
cannot  be  construed,  as  contended  by  apnellee,  as  submitting  to 
the  Jury  the  question  whether  the  relatrix  had  intercourse  with 
Lindholm  or  Hy^uist  about  the  time  in  luesti^n,  but  by  it  the  Jury 
were  told  that  if  she  did  have  intercourse  with  othar  men  at  or 
about  the  time  in  question,  that  notwithstanding  such  intercourse 
the  Jury  might  find  that  the  defendant  was  the  frther  of   her  child, 
Talcing  all  of  her  testimony  together,  the  testimony  of  relatrix 
that  the  defendant  was  the  father  of  her  child,  was  but  the  state- 
ment of  an  inference  from  the  foots  stated  by  her,  th«t  s>»e  had 
intercours  with  him  and  only  with  him  about  the  time  the  ohild 
was  begotten,  and  there  is  no  evidence  tending  to  prove  any  other 
fact  as  the  basis  of  such  inference.   If  she  had  intercourse  with 
one  other  than  the  defendant  about  the  time  the  child  was  begotten. 
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thera  was  in  her  testimony  no  basis  for  the  inference  stated  by 
her,  or  from  waich  the  Jury  might  properly  ftraw  the  inference  that 
the  defendant  v:as  the  father  of  her  child."   But  it  is  contended 
that  this  was  not  g  mr.datory  instruction.   In  iVitohell  v.  Central 
Illinoia  Publio  Serrio*  Co.,  231  111.  /pp.  409,  It  is  held:   'It 
is  true  that  the  language  of  the  direotior  concerning  the  verdict 
is  not  peremptory,  hut  nevertheless  ths  languors  is  used  to  give 
the  jury  a  direction  as  to  thn  kind  of  verdict  to  render,  and  uust 
therefore  he  considered  as  directing  3  vcrdist.   It  is  not  nacea- 
scr^  that  the  language  used  to  direct  a  verdict  should  be  peremptory. 
Illinois  Terra  Cotta  Lumber  Oo.  v.  Eaclay.  214  111.  243;   Illinois 
Gent.  K.  Co.  v.  ~&ith,  20a  111.  60e;   Conlcy  v.  Veils  Bros.  Jo.. 155 
111.  App.  567." 

Appellant  aasigna  error  upon  statements  made  to  the  jury 
by  counsel  for  the  apreliee  in  his  closing  argument,  in  stating: 
"That  the  question  of  the  guilt  of  tne  defendant  ^a3  one  easily  de- 
termined; that  when  the  warrant  had  been  sworn  out  against  the  de- 
fendant the  defendant  #as  going  to  the  £igh  chocl  at  Slue  .Vound; 
that  the  High  School  directors  invest igsged  the  charge  of  bastardy 
being  tried  in  this  ca^e  at  the  time  the  warrant  was  issued  and 
found  the  defendant  guilty  and  expelled  him  from  school  and  refused 
to  permit  him  to  come  back,  and  that  the  loard  had  no  trouble  in  find- 
ing the  defendant  *as  guilty  of  the  charge  on  trial.  ' 

Ihera  j/as  no  testimony  in  the  case  upon  which  to  predicate 
such  an  argument.   It  was  entirely  outside  of  the  record  and 
highly  prejudicial  to  appellant's  cau3Q  and  constituted  rsversible 
error. 

Other  assignments  of  error  are  made  as  to  rulings  upon 
evidence,  one  of  which  had  reference  to  People's  exhibits  one  and 
two  and  the  People  calling  apoellant  to  the  stand  in  reference  to 
these  exhibits,  which  finally  were  not  admitted.    e  do  not  find 
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these   exhibits   set    or>t    in  the   abstract    r.nd   doubtless   on  another 
hearing  the  attitnde  of  counsel  for  relatrix  win   be  oorrocteo. 
j1or  the    errors   pointed    oat   the   jnflpraent   of  the   County 
Court   of  Shelby  County  is  reversed    and   the   cav.se  roirarfied. 

Reversed   and   Heiranued. 
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ifabel  Schooley,  )  B4U  LA. 

\ppellee,   ;       Appeal  from 
▼•  McLean  County 

J.  Keenan* s  Bank,  a  Circuit  Court. 

Corporation,  ) 

\p  reliant,   ) 

Shurtleff,  J. 

On  April  9,  1923,  appellee,  In  moving  to  the  vicinity  of 
LePoy,  transferred  certain  of  her  property  affairs  and  bank  account 
to  apoellant  bank.   nhe  brought  to  the  appellant  bank  a  draft  on 
Chicago  for  §4,361.48  and  advised  the  president,  Arthur  J.  Keenan, 
and  the  assistant  cauhier,  Joseph  Keenan,  that  ehe  wanted  to  deooslt 
the  5361.48  on  a  checking  account,  $1,000  on  a  time  certificate, 
and  the  balance,  §3,000,  she  desired  to  have  loaned  out  upon  some 
safe  security.   To  this  the  Keenans  agreed.   There  was  sone  dis- 
cussion as  to  who  would  be  a  prospect  for  the  loan  and  the  name 
of  !Sr.  Charles  Null,  who  was  one  of  the  directors  of  the  bank,  was 
mentioned  as  a  possible  borrower,  and  she  was  told  that  Null  would 
not  give  a  mortgage  but  would  only  give  his  personal  note  If  he 
borrowed  the  money  as  he  was  amply  able  to  borrow  money  without 
mortgages  for  that  amount.   Appellee  thereupon  left  the  draft, 
received  a  credit  in  her  checking  account  for  the  *361.48,  a  time 
certificate  for  the  #1,000  and  a  receipt  in  the  following  words: 

"Le^oy,  111.  April  29,  1923. 
"Received  of  Mrs.  ^oy  Schooley  three  thousand  dollars  (3000 
and  no/100  dollars)  to  loan  on  approved  security. 

(Signed)  J.  Keenan* s  Bank 
Le^oy,  Illinois. 

J.  Keenan,  A-c." 

This  receipt  was  signed  by  the  assistant  cashier,  Joe 

Keenan,  and  delivered  to  appellee.   At  the  same  tine  he  made  out 
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a  certificate  of  deposit  in  favor  of  fere.  Hoy  ^chooley  but  ay able 
to  the  order  of  J.  Keenan»8  Bank  to  represent  the  three  thousand 
dollars.   This  certificate  he  kept  in  his  note  file  until  the  loan 
should  be  made.   Apoellee  at  the  same  time  rented  a  box  from  the 
bank  to  keep  her  securities  in.   She  deposited  in  this  box  the  one 
thousand  dollar  certificate,  together  with  other  papers  and  mort- 
gages which  she  had  with  her.   °he  then  stated  thnt  she  was  going 
to  Chicago  and  would  be  gone  for  some  time  and  told  the  assistant 
cashier  when  he  had  made  the  loan  to  put  the  note  in  her  box  and 
for  that  purpose  left  the  key  with  him.   Mr.  Null,  the  prospective 
borrower,  who  had  been  in  Florida,  arrived  in  Le^oy  about  the  11th 
of  April,  1923,  and  is  ec! lately  thereafter  he  was  asked  by  both 
Joseph  Keenan  and  his  father,  Arthur  J.  Keenan,  with  reference  to 
the  loan  and  he  stated  that  he  did  not  want  the  money.   Three  or 
four  day 8  elapsed  and  they  had  been  unable  to  find  any  other  -orson 
to  use  the  money,  whereupon  \rthur  J.  Keenan,  who  was  the  resident 
of  the  bank,  suggested  to  his  son  that  if  be  thought  it  would  be  all 
right  with  Mrs.  'chooley  he  would  take  the  money  and  give  his  note 
.  for  it,  as  he  needed  it.   The  assistant  cashier  said  he  thought 
that  would  be  all  right  and  made  out  a  note,  which  his  father  signed, 
and  passed  to  his  father *s  credit  the  proceeds  of  the  certificate 
which  he  held. 

On  appellants  part  it  is  claimed  that  the  elder  Keenan 
told  his  son  to  immediately  notify  Mrs.  nchooley,  who  was  living  at 
Ellsworth,  that  he  had  borrowed  the  money  so  that  she  would  know 
about  it,  and  it  is  claimed  by  the  son  that  he  did  write  a  letter 
to  appellee  and  properly  stamped  and  mailed  the  same  to  her  ad- 
drees  at  Ellsworth,  and  that  the  letter  was  never  returned.  This 
was  about  the  14th  of  April,  1923.   Appellee  lived  some  eight  or 
nine  miles  from  LeRoy.   About  five  weeks  later  or  the  22nd  df  May, 
appellee  went  to  Chicago  where  she  stayed  until  some  time  in 
August.   Some  time  after  appellee  had  gone  to  Chicago  her  brother- 
in  law,  Harry  schooley,  came  into  the  bank  with  two  other  notes 
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which  she  had  to  be  placed  in  her  box,  and  he  went  with  Joseph 
Keenan,  the  assistant  cashier  of  the  bank,  to  the  box,  and  It  is 
claimed  on  the  -,ax*   of  the  bank  that  Harry  chooley  was  shown  the 
note  of  Arthur  J.  Keenan* ■  which  was  lying  right  on  top  of  the 
papers  in  the  box,  and  Joseph  Keenan  insists  he  placed  his  ~>encil 
on  It. 

There  was  testimony  tending  to  show  that  apoellee  was  at 
the  bank  after  she  returned  In  August  and  went  to  the  box  where  this 
note  was  kept.   There  wao  nothing  further  transpired  in  connection 
with  the  matter  until  in  January,  1934,  at  which  time  there  was  a 
meeting  at  the  school  house  to  organise  a  new  bank  to  take  over 
the  assets  of  the  Keenan  Bank,  which  had  been  compelled  to  liquidate. 
At  that  time  appellee  and  her  brother-in-law,  Harry  -chooley,  talked 
with  Arthur  J.  Keenan  and  the  witness  B.  F.  Baker,  and  this  note 
was  mentioned,  Keenan  saying  to  her  that  he  was  sorry  the  way 
things  had  turned  out  and  that  they  could  not  loan  the  money  to 
Charles  Hull,  and  said  that  It  would  have  been  better  for  both  of 
them,  but  at  the  time  he  borrowed  the  money  he  thought  his  note 
was  as  good  as  Null's,  to  which  it  is  claimed  the  apoellee  replied 
that  she  thought  so  too.   Prior  to  this  time  Arthur  J.  Keenan  had 
become  a  bankrupt  and  his  estate  was  being  settled  in  a  bankruptcy 
court.   He  was  Insolvent.   Harry  ^chooley  denies  seeing  the  note 
In  appellee  »s  box  in  the  summer  of  1924.   He  states  that  he  saw  some 
note  in  the  box  but  assumed  it  was  Hull's  note  and  nothing  was  said 
about  the  matter  and  it  was  not  so  that  he  could  read  it  or  see  any 
of  the  writing  on  the  note.   Appellee  denies  that  she  was  In  the 
bank  at  any  time.   ^poellee  testified  that  she  newer  knew  anything 
about  the  loan  to  Keenan  until  the  occasion  of  the  meeting  at  the 
school  bouse  in  the  winter  of  1924;  that  the  assistant  cashier  had 
informed  her  that  the  loan  had  been  made  to  Bull,  and  in  some  things 
appellee  was  corroborated  by  her  brother-in-law,  Harry  Tchooley. 

There  were  some  conferences  about  the  estate  of  Arthur  J. 
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Keenan  after  the  meeting  In  the  winter  tine,  and  appellee  signed  a 
composition  agreement  among  the  creditors  of  Keenan  with  the  under- 
standing, however,  that  she  could  withdraw  her  name  at  any  time 
before  all  of  the  creditors  had  signed.   Appellant  offered  oroof 
that  she  signed  two  of  such  agreements,  neither  of  which,  however, 
ewer  were  completed  or  became  effective.   There  was  a  sharp  con- 
flict in  the  testimony  as  to  appellee1 ■  knowledge  that  the  loan 
was  made  to  Keenan,  hut  It  was  not  claimed  that  any  borrower's 
name,  except  Hull's,  was  mentioned  in  April,  1923. 

Appellee  brought  suit  in  assumpsit  upon  three  special 
counts,  one  of  which  was  based  upon  the  receipt  of  the  bank  and  an 
additional  count  upon  the  common  counts.   Appellsnt  submitted  five 
pleas;  the  first,  non  assumpsit,  the  fourth  that  the  defendant  did 
loan  said  money  so  deposited  with  it,  as  in  eaid  declaration  men- 
tioned, upon  approved  security,  as  then  and  there  agreed  upon;  and 
an  isnue  of  fact  was  made  upon  the  first  and  fourth  ileaa.   Ap- 
pellants third  plea  raised  the  lasue  of  ultra  vires  on  the  oart 
of  the  bank  to  enter  into  any  such  contract  or  to  act  as  agent  for 
appellee  in  such  a  transaction,  to  which  plea  a  demurrer  was  sus- 
tained, and  appellant  assigns  error  upon  the  ruling  sustaining  the 
demurrer.   Ther^  was  a  trial  by  jury  and  a  verdict  and  judgment  in 
favor  of  appellee  for  $3150,  and  apoellant  has  brought  the  reoord 
to  this  court,  by  appeal,  for  review. 

Appellant  assigns  error  on  the  sustaining  of  the  demurrer 
to  its  plea  of  ultra  vires.  Appellee  objects  to  the  consideration 
of  this  assignment  as  no  question  was  raised  as  to  the  sufficiency 
of  the  declaration  and  there  was  no  motion  in  arrest  of  judgment. 
However,  there  was  a  motion  to  direct  a  verdict  and  appellant 
submitted  the  proper  instructions,  which  were  refused.   Apoellant 
contends  that  the  bank,  having  no  power  to  act  as  agent  in  making 
loans  for  another,  and  the  deposit  being  for  a  special  purpose, 
is  not  liable  to  apoellee,  but  that  the  officers  who  did  receive 


appellee1 s  funds  and  oerforaed  the  transaction  for  appellee,  oust 
be  regarde;  as  her  agents  and  oust  assume  the  liability.  The  de- 
cisions of  the  courts  do  not  supoort  appellants  contention.  (First 
Nat.  Bank  of  Monmouth  v.  Brooks.  22  111.  App.  238;  3oulrea  v.  First 
Hat.  Bank.  59  111.  App.  134;  Owens  et  al  v.  stapp.  Receiver.  32  111. 
kpp.   653;  Doerstler  v.  First  Hat.  Bank.  161  Pac.  387;  L'Kerbette  y. 
Plttsfleld  Nat.  Bank,  38  N.  2.  368,  and  cases  there  cited.) 

In  Owens  v.  ~taoo.  suora.  the  court  held:  "It  Is  urged 
here,  a?  a  complete  answer  to  all  the  facts  and  circumstances  (to 
some  of  which  we  have  above  alluded)  that  such  transactions  were  not 
within  the  cowers  f  the  bank,  under  Its  charter.   This,  If  con- 
ceded to  be  strictly  true  in  a  technical  sense,  doea  not  bar  the  re- 
lief sought;  for  the  transactions  in  the  case  at  bar,  as  shown  by  the 
record,  were  not  criminal  nor  against  public  policy,  and  when  once 
executed,  in  whole  or  in  part,  as  in  this  case,  the  bank  cannot 
repudiate  the  transaction,  hold  and  enjoy  the  benefits,  and  escape 
the  liabilities." 

And  on  pa?e  660  said:  "there  a  corporation  le  acting  with- 
in the  scope  and  purposes  of  its  organisation,  all  parol  contracts 
made  by  its  authorized  agents  are  held  ae  express  promises  of  such 
corporation,  and  the  benefits  arising  therefrom  or  conferred  thereby 
raise  implied  promisee  and  legal  obligations,  for  the  enforcement 
of  which  an  action  lies  against  such  corporation.   (Bank  of  Columbia 
v,  Patterson,  7  Cranch,  (U.  S.  )  299;  5  Sheat.,  suora.  326;  8  Wheat., 
suora.  338;  Bk.  of  Metropolis  v.  Oultanllck.  14  Pet.  (B.3.)  19; 
Oottosld  v.  Miller.  104  U.  n.  521). ■ 

rirst  Hat.  Dank  of  Monmouth  v.  Brooks,  suora.  is  a  com- 
plete analysis  of  the  reasoning  upon  the  subject  and  compilation 
of  the  authorities,  with  which  we  are  in  accord,  at  least,  to  the 
extent  of  holding  that  the  funds,  having  been  received  and  accepted 
by  the  bank— whether  or  not  the  agreement  exceeds  the  technical 
powers  of  the  bank— appellee  is  entitled  to  have  the  agreement 


carried  out  or  a  return  of  the  funds;  and  the  oases  seem  to  be  In 
accord  upon  that  question. 

Appellant  further  assigns  error  that  the  verdict  is  ag- 
ainst the  manifest  weight  of  the  testimony  on  the  subject  of  rati- 
fication of  the  loan  made.   Appellant  states  the  rule  correctly 
that  it  is  the  law  that  the  plaintiff,  if  she  sought  to  repudiate 
the  transaction,  should  have  tendered  back  the  Keonan  note  as  soon 
as  she  had  knowledge  of  the  circumstances,  citing  Hilton  v.  Meier. 
257  111.  500.   The  court  instructed  the  jury  that  "it  became  the 
duty  of  the  plaintiff,  upon  being  out  in  possession  of  the  note  of 
Keenan  and  advised  that  the  loan  had  been  made  in  her  behalf,  to 
act  promptly  if  she  desired  to  repudiate  the  transaction.*4  And 
again  the  jury  were  instructed  "that  if  the  plaintiff  obtained  full 
knowledge  of  the  facts  and  thereafter  gave  her  consent  and  approval 
to  said  loan,  or  dealt  with  the  note  evidencing  said  loan  as  her 
own  property,  then  such  conduct  upon  the  part  of  plaintiff  would 
amount  to  a  ratification,"  etc. 

The  instructions  were  as  favorable  to  appellant  as  it 
could  request  and  more  favorable  than  the  law  warrants.   Apoellee 
testified,  and  was  corroborated,  th->t  she  never  knew  tfeet  th^  loan 
had.  been  made  to  Keenan  until  the  meeting  at  the  school  house  to 
form  a  new  bank;  that  prior  to  that  time  statements  had  been  made 
to  her  by  Joseph  Keenan  from  which  she  inferred,  and  bad  the  right 
to  infer,  th.it  !?ull  ha  her  money  and  that  it  was  all  right;  that 
appellee  knew  little  or  nothing  about  the  affaire  of  Arthur  J. 
Keenan  until  his  matters  became  involved  in  bankruptcy,  and  then 
she  was  urged  by  Keenan* s  attorney  to  sign  the  creditor's  agreement, 
There  is  further  testimony  tending  to  show  that  in  February,  1924, 
while  appellee  was  discussing  the  matter  with  KeenanU  attorney, 
he  then  first  ascertained  that  appellee  had  the  receipt  from  the 
bank  and  that  he  stated  to  appellee  that  he  could  not  advise  her 
and  that  she  should  consult  some  other  attorney. 


Apparently,  appellee  had  had  no  counsel  upon  the  matter  uo  to  that 
time. 

The  question  of  ratification  la  a  question  of  fact  for 
the  Jury.  (Pehl  v.  :avenoort  Co..  46  \pp.  513;  Deland  t.  )ixon  Wat. 
Bank,  111  111.  323.)   \nd  the  question  whether  the  delay  for  the 
length  of  time  mentioned  was  a  reasonable  one  or  not,  under  all 
the  circumstances  of  the  case,  war?  a  question  of  fact  for  the  Jury 
and  not  a  question  of  law.  (Jones  v.  Consolidated  P.  &  ?.  Co.. 100 
111.  Apo.  92.) 

In  order  to  bind  a  party  as  principal  by  ratification  of 
the  act  of  another,  he  must  have  been  at  the  time  fully  and  fairly 
Informed  of  all  the  material  facts  and  circumstances.  (Caldwell  v. 
Week.  17  111.  220;  Matthews  v.  Hamilton.  23  111.  416;  Reynolds  v. 
Ferree.  86  111.  570;  International  Pank  v.  Ferris.  113  111.  465.) 

Inasmuch  as  Arthur  J.  Keenan* s  affairs  were  in  bankruptcy 
and  he  was  insolvent  at  and  before  the  time  appellee  had  any  know- 
ledge (from  her  own  testimony)  that  she  held  his  note,  it  is  not 
surprising  (if  the  jury  gave  any  credence  to  appellee's  testimony) 
that  they  resolved  the  question  of  ratification  in  apoellee1* 
favor.   There  was  sufficient  testimony  to  support  the  verdict  on 
that  question. 

Appellant  assigns  error  in  that  ap?ellee  was  permitted  on 
rebuttal  to  show  the  financial  condition  of  Arthur  J.  Ke-nan  in 
fcpril,  1923,  and  that  he  was  indebted  in  the  sua  of  several  hundred 
thousand  dollars  and  was  substantially  insolvent.   Keenan  testified 
on  rebuttal  for  apoellee  that  in  April,  1923,  he  was  owing  apoel- 
lant  bank  the  sum  of  fifteen  thousand  dollars  and  had  raade  a  state- 
ment of  his  affairs  to  the  bank  when  making  said  loans.  The  com- 
petency of  this  testimony  is  based  upon  the  testimony  of  Joseph 
Keenan,  assistant  cashier  of  appellant  bank,  offered  by  appellant 
to  support  Its  fourth  plea.   Keenan  testified  that  he  made  the 
loan  of  three  thousand  dollars  to  his  father,  Arthur  J.  Keenan; 
that  his  father  gave  no  security  other  than  his  oersonal  note; that 
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the  note  conformed  to  what  he  considered  "approved  security" — an 
aporoved  note,  "that  Is  what  it  means,  f   got  as  good  as  any 
other  oersonal  note,  which  we  considered  a  good  note;  we  asked 
for  no  other  security. ■ 

Appellant  Bade  the  issue  under  the  fourth  plea  and  sub- 
Bitted  at  least  orlaa  facie  proof  of  its  truth.   Apoellee  oertalnly 
had  the  right  to  rebut  this  proof  and  offer  oroof  tending  to  show 
that  the  note  of  Arthur  J.  Keenan  was  not  approved  security.  Ap- 
proved security  is  defined  to  mean:  "But  a  sale  made  on  terms 
of  acceptance  of  •approved1  security  or  surety,  without  more,  is 
properly  held  to  mean  good  and  solvent  security,  which  ought  to 
be  approved,  which  the  vendor  can  show  to  be  good  and  meriting 
approval.   One  of  the  definitions  of  'approve1  given  by  Vr.  Web- 
ster is  •to  make  or  show  to  be  worthy  of  approbation  or  accept- 
ance.1"  Andls  v.  ^ersonett  (Ind.  Sup.),  9  H.  I*  101.  The  ver- 
dict of  the  Jury  is  fully  supported  by  the  testimony  uoon  this 
issue. 

Objection  is  made  that  in  one  of  appellee *s  Instructions 
given  by  the  court,  the  jury  were  informed  that  the  tank  is  charge- 
able with  all  the  knowledge  possessed  by  the  president  of  said  bank, 
as  applied  to  the  facts  in  this  case.   Technically,  this  instruc- 
tion ae  to  the  matter  stated  was  not  correct  and  did  not  state  the 
law.  (cowan  v.  Curran.  216  111.  617.)  The  question  at  issue  was, 
whether  the  note  of  Arthur  J.  Keenan  for  three  thousand  dollars  in 
April,  1323,  was  an  approved  security.   Upon  this  question  the 
bank,  at  and  prior  to  April,  1923,  did  have  the  stateaente  of  its 
president  as  to  his  financial  affairs,  which  statements,  for  the 
purposes  of  this  suit,  must  be  presumed  to  have  been  made  correctly, 
and  having  such  statements,  the  bank(  apoellant)  had  the  knowledge 
of  all  the  facte  testified  to  by  the  witnesses  in  this  case.  If 
appellant,  in  fact,  had  such  knowledge  from  other  sources,  the 
technical  error  in  the  instruction  in  no  manner  prejudiced  ap- 
pellant's case. 


Appellant,  without  Baking  a  notion  in  arrest  of  judg- 
nent,  inei8to  that  appellee  is  not  entitled  to  recover  in  this  case, 
inasmuch  ae  the  declaration  does  not  charge  negligence  to  the  bank. 
The  foundation  of  this  case  is  not  negligence  on  the  oart  of  the 
bank.   In  the  opinion  of  this  court  the  cause  of  actl  n  in  this 
case  is  rather  tersely  stated  in  L'Herbette  v.  Plttefleld  Wat. 
Bank,  suora.  "The  bank  is  bound  because  Its  cashier,  assuming  to 
act  in  its  behalf,  receiTed  the  plaintiff's  money  as  money  deposit- 
ed in  the  bank,  and  the  fact  of  his  caking  invalid  agreements,  if 
his  agreements  were  invalid,  that  the  bank  should  at  socio  tine  in 
the  future  invest  the  money  for  the  plaintiff,  and  meanwhile  should 
allow  him  interest  upon  it,  does  not  have  the  effect  to  exonerate 
the  bank  from  its  liability  to  refund  the  money,  without  Interest, 
to  the  plaintiff  on  demand,  no  investment  thereof  having  been  wade 
by  it.   (White  v.  Bank.  23  Pick.  181;  Atlas  Bank  v.  Mahant  Bank. 
3  Ketc.  (Ease.)  581;  nill  v.  ?areham.  7  Ketc.  (Kase.)  438;  Mor- 
vllle  v.  Society.  123  £ass.  129;  Davis  v.  ^ailrosd.  131  teass.  258; 
Bank  v.  Townsend.  139  U.  B,  67  74  11  "^up.  Ct.  496;  Coring  Co.  v. 
Knowlton.  103  U.  I,  341;  Bank  v.  Gove.  57  H.  Y.  597;  Zlagler  v. 
Bank. 93  Pa.  St.  393;  Bank  v.  Brooks.  3  Browne,  Bank  Cas.  387; 
Thompson  v.  Bell.  10  Exoh.10).* 

There  may  be  some  question  in  this  case  as  to  appellee1 • 
right  to  recover  interest  upon  the  fund;  but  the  question  was  not 
raised  upon  the  trial  and  nc  assignment  of  error  is  made  covering 
that  point  and  no  objection  to  the  instruction  is  argued,  so  the 
question  is  not  before  this  court  for  consideration. 

Finding  no  error  In  the  record  warranting  a  reversal  of 

the  judgment  of  the  Circuit  Court  of  UcLesn  County,  the  judgment 

is  affirmed. 

Affirmed. 


-9- 


TERM  NO. 22. 


2  40  I.A. 

AGENDA  HO. 31, 


STATE  OF  ILLINOIS 
APPELLATE     COURT 

FOURTH  DISTRICT. 

MARCH  TERM,  A.  D.  1925, 


THERESA  VERLIE,         ) 
Appellee*      ) 
) 
vs. 

ANTON  JUCHNIEWICZ.et.al. 


APPEAL  FROM  ST. CLAIR  COUNTY 
CIRCUIT  COURT. 


Appellants.    ) 

OPINION  BY  HIGBBE,P.J. 


Appellee .Theresa  Verlie, filed  her  bill  to  the  Jan- 
uary Term, 1925  of  the  Circuit  Court  of  St. Clair  County  for  the 
foreclosure  of  a  real  estate  mortgage  covering  the  premises 
nov;  owned  and  in  the  occupancy  of  Anton  Juchnievn.cz, making 
William  Shields, Eugenia  Shields, George  Kaufer  and  Anton  Juch- 
niewicz  parties  defendant.  On  February  15, 1916, as  it  appeared 
from  the  proof , William  Shields  and  Eugenia  Shields  executed  a 
mortgage  which  was  recorded  March  4 ,1916, on  the  premises  involv- 
ed to  Henry  T.Renshaw, trustee, to  secure  the  payment  of  a  promis- 
sory note  of  that  date, in  the  sum  of  C800.00.  On  August  1,1919 
William  Shields  and  Eugenia  Shields  conyeyed  these  premises  by 
warranty  deed  to  George  3 .Kaufer.  Tiiere  were  no  exceptions  in 
this  deed  and^j/t  does  not  recite  that  it  was  made  subject  to  the 
above  mortgage.  On  October  9, 1919, George  B.Kaufer  and  his  wife, 
conveyed  the  premises  by  warranty  deed  to  Anton  Juchniewicz 

1. 


,  <^// 


Wt/tftiA,  jfa&fa 


/ 


<■■;■  ' 


;'/•'- 


l^Mt*U*J  #nr.  Ly(/1  *? 


appellailt  without  any  donditions  or  exceptions  and  without 
•stating  that  it  was  subject  to  the  mortgage.  The  note  in 
question  was  endorsed  in  blank  by  Henry  T. Renshaw, trustee. 
Appellee  testified  that  she  purchased  the  note  from  Rehshaw 
in  lio-ch  or  April  1916, and  that  the  same  has  continually  since 
that  time  been  in  her  actual  possession.  There  is  no  evidence 
that  appellee  ever  recorded  any  written  assi^unent  of  the  mort- 
gage or  that  she  in  any  way  ever  notified  the  makers  of  the  note 
or  the  subsequent  purchasers  of  the  property  that  she  was  the 
owner  of  the  note  and  mortgage.  George  B.ICaufer  testified  that 
when  he  purchased  the  proptfl^y  in  August ,1919, for  which  he  paid 
$2, 000. 00, he  paid  Renshaw  the  $800.00  mortgage  and  did  not 
know  that  appellee  was  the  holder  of  the  mortgage, and  that  he 
was  to  get" a  free  and  clear  title" to  the  property.  Appellant, 
Anton  Juohinewicz,paid  $2,500.00  for  the  property  in  cash, and 
also  testified  that  he  was  to  get  a  free  and  clear  title.  On 
December  2, 1919, Henry  T. Renshaw, trustee  executed  a  release  of 
the  mortgage  in  question  and  the  same  was  recorded  the  follow- 
ing day*  The  case  was  referred  to  the  Master  in  Chancery, and 
later  to  a  special  Master  who  recommended  a  decree  foreclosing 
the  mortgage  a^d  the  court  entered  a  decree  in  accordance  there- 
with. 

It  is  contended  by  appellants  that  as  they  had  no  no- 
tice, either  constructive  or  actual, that  appellee  was  the  owner 
of  the  mortgage  at  the  time  Kaufer  paid  the  same  to  Renshaw, the 
original  payee, such  payment  is  a  bar  to  the  foreclosure  of  the 
mortgage.  As  the  evidence  shows  conclusively  that  appellee  never 
filed  any  written  assignment  of  the  mortgage  due  her, it  follows 
that  none  of  the  appellants  had  any  constructive  notice  that 
she  v/as  the  owner  thereof  at  the  time  the  payment  was  made  to 
Renshaw.  Neither  is  there  any  evidence  tending  to  show  that 

appellants  or  any  of  them  had  any  actual  notice  that  she  was 
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such  owner.   It  is  the  well  settled  law  of  this  state  that 
while  the  assignment  of  a  -promissory  note  seoured  "by  a  real 
estate  mortgage  carries  with  it  the  mortgage, which  is  but  an 
incident  to  the  principal  debt, yet  this  is  true  only  in  equity. 
If  a  mortgage  is  so  assigned  and  the  mortgagor  without  actual 
or  constructive  notice  pays  the  original  payee  who  has  thus 
parted  with  the  note, such  payments  will  discharge  the  lien  of 
the  mortgage  pro  tanto  and  in  a  suit  to  foreclose  the  mortgage 
such  payments  may  he  set  up  in  bar  of  a  decree  for  foreclosure. 
Among  the  decrees  in  this  state  so  holding  are  Towner  vs  Mc- 
Clelland, 110  111.  542;McAuliffe  vs  Reuter.166  id.491;Uapier- 
alski  vs  Simon  198  id.  384;Schultz  vs  Sroelowitz  191  id  249; 
Gemkow  vs  Link  225  id  21;Pittsburg  Plate  Glass  Co.  vs  Krauss 
291  id  84  and  Hess  vs  Lobstein  108  111  App.  217., based  upon 
the  doctrine  that  a  mortgage  not  being  assignable  at  law  and 
the  as<$jftpee  having  to  rely  on  a  court  of  chancery  to  enforce 
his  rights, that  court  will  not  enforce  it  in  his  favor, if  it 
ought  not  to  be  enforced  in  the  hands  of  the  original  mortgagee, 
and  the  assignee  will  not  be  protected  from  payments  to  the 
mortgagor  by  the  mortgagee  in  good  faith  where  the  mortgagor 
has  received  no  notice  either  constructive  or  actual  of  the 
assignment.  In  this  case  there  can  be  no  doubt  that  if  this 
action  had  been  brought  by  Kenshaw,the  original  payee, the  pay- 
ment to  him  of  this  mortgage  out  of  the  money  paid  for  the  prem- 
ises by  Kaufer  would  bar  him  from  any  decree  of  foreclosure. 
This  being  true  and  the  evidence  failing  to  show  that  appellee 
ever  recorded  any  assignment  of  the  mortgage  or  gave  appellants 
any  notice  of  the  assignment  to  her. she  is  not  entitled  to  a 
decree  of  foreclosure  in  this  case.  Had  Kaufer  or  Juchniewioz 
purchased  the  property  subject  to  this  mortgage  indebtedness  and 
assumed  and  agreed  to  pay  the  same  then  appellee  would  be  en- 
titled to  a  decree  not  withstanding  she  had  failed  to  record 
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any  assignment  of  the  mortgage  to  her  and  had  failed  to  give 
appellants  any  notice  of  such  assignmentiSchulz  vs  Sorelow- 
i tz, supra ,Gemkow  vs  Link,spura. ).  The  principal  of  law  in- 
voked by  appellants  in  this  case  would  not  applp  if  this  act- 
ion were  a  suit  at  law  upon  the  note  itself  but  since  this  is 
an  action  in  equity  for  the  foreclosure  of  a  mort^fcue.we  must 
hold  in  accordance  with  the  rule  of  law  laid  down  by  the  above 
authorities  that  the  payment  of  the  mortgage  indebtedness  to 
Renshaw, trustee, the  original  payee, is  a  bar  to  a  decree  in  favor 
of  appellee  in  this  Case.  This  holding  is  also  in  accordance 
with  the   -      opinion  of  this  court  in  the  case  of  Doster 
vs  0ultley,233  Ill.App.466,in  which  case  a  petition  for  a  writ 
of  certiorari  has  been  denied  by  the  Supreme  Court. 

Under  the  view  we  have  taken  of  this  case  as  above 
expressed^it  isnot  necessary  for  us  to  pass  upon  other  errors 
assigned  by  appellants. 

The  decree  will  be  reversed  and  the  cause  remanded 
with  directions  to  the  court  below  to  dismiss  appellee's  bill 
for  want  of  equity. 

DEGREE  REVERSED  AND  CAUSE 
REMMDED  WITH  DIRECTIONS. 


not  to  be  reported. 
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STATE  OF  ILLINOIS 
APPELLATE  COURT 
FOURTH     DISTRICT. 


OCTOBER   TERM  A.  D.  1925. 


V 


THE  PEOPLE  OF  THE  STATE   ) 

OF  ILLINOIS.  ) 

Defendants  in  Error.   ) 

) 

vs  ) 

) 

W.C.RETTICH,  ) 

Plaintiff  in  Error.   ) 


84&-J.A.  *<*s 


ACEN3A  BO  .4. 


240  /.A.  6b3 


ERROR  TO  THE  COUNTY  COURT 

OF 
SALINE  COUNTY. 


Per  Curiam:-   Plaintiff  in  Error  entered  a  plea  of  guilty  to  the 

information  which  charged  that  on  November  14^1923, he  "did 

then  and  there  unlawfully  transport  intoxicating  liquor  on  the 

public  highways  in  violation  of  the  Illinois  Prohibition  Act, 

centra&ry  to  the  statute,"  etc., and  he  was  sentenced  to  the 

Illinois  State  Farm  for  six  months  and  fined  £200*00. 

not 
He  contends  that  the  information  doe_s/ charge 

the  coiamiseion  of  a  criminal  offense  and  that  it  is  Insufficient 

to  support  the  judgment.  The  contention  must  be  sustained 

under  People  vs  Wallace*  316  111.  120,  People  vs  Martin,  314 

111.  110,  and  People  vs  Barnes,  SI  4  111.  140.  While  there 

was  no  charge  of  "unlawful  transporation"in  either  of  these 

cases, yet  t  ey  are  clearly  applicable  because  under  section  7 

of  the  Prohibition  Act  the  transportation  of  intoxicating 

liquor  is  not  unlawful  if  the  party  has  a  permit  from  the 

Attorney  General.   The  sufficiency  of  the  information  may  be 

raised  by  motion  in  arrest  of  judgment  or  by  '.7rit  of  Error. 

#1. 


jP- 


&     |    ^ 


«   4^  ftlfl  111.  418: People  vs  Wallace,  316 
IQanauslci  vs  People,  210  111.  *A  - 

m.  1^0  -  122.  Under  the  authorities  above  cited  it  waS 

-.„-«+i-p-f  in  error  transported  intoxi- 
nocasaary  to  aver  that  plaintiff  in  e.ro 

.ting  liquor  without  having  such  a  permit  to  do  so. 

The  judgment  of  the  County  Court  is  reversed. 

Reversed. 


not  to  he  reported. 
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